Missouri  Attorney  General's  Opinions  - 1952 


Opinion 

Date 

Topic 

Summary 

1-52 

Apr  23 

STATE  BOARD  OF 

ACCOUNTANCY. 

EFFECTIVE  DATE  OF 

HOUSE  BILL  #449  OF 

66TH  GENERAL 

ASSEMBLY  NOW 

SECTION  326.200 

RSMO  1949. 

COMPENSATION  OF 

BOARD  MEMBERS. 

Effective  date  of  House  Bill  No.  449  was  October  9,  1951;  and  that  the 
members  of  the  State  Board  of  Accountancy  appointed  prior  to 

October  9,  1951,  shall  not  receive  the  increase  of  compensation 
allowed  in  H.B.  449,  supra,  during  their  present  terms  of  office. 

1-52 

May  2 

PROSECUTING 

ATTORNEY,  VACANCY 

IN  OFFICE. 

A prosecuting  attorney  in  one  county  may  serve  also  as  prosecuting 
attorney  in  another  county  under  appointment  to  fill  a vacancy. 

1-52 

Aug  25 

TAXATION. 

CREDIT 

INSTITUTIONS. 

PARTNERSHIPS. 

Par.  3,  Sec.  148.150  RSMo  1949  of  Credit  Institutions  Tax  Act  of  1946, 
construed  by  general  rule  of  statutory  construction.  Read,  construed 
and  harmonized  with  subsequent  uniform  Partnership  Act.  Former  law 
construed  strictly  against  state;  deduction  of  said  statute  construed 
strictly  against  taxpayer.  Partnership  Act  prohibits  parties  from  drawing 
salary,  hence  in  arriving  at  net  income  taxable  to  partnership  under 
Credit  Institutions  Tax  Act,  partners  salaries  not  deductible  under  Par. 

3;  Sec.  148.150,  thereof. 

1-52 

Sept  22 

PROBATE  COURTS. 

RESTORATION  OF 

SANITY 

PROCEEDINGS. 

JURISDICTION  OF. 

State  patient  in  state  school  sent  under  provisions  of  Sec.  202.160 

RSMo  1949,  never  adjudged  insane  previously  to  admission,  who 
subsequently  files  petition  for  restoration  of  sanity  and  discharge  from 
school  under  provisions  of  Sec.  458.530  RSMo  1949,  in  probate  court 
of  patient's  residence  should  have  petition  dismissed,  since  court  lacks 
jurisdiction  over  subject  matter  and  person  of  petitioner. 

1-52 

Sept  24 

STATE  BOARD  OF 

ACCOUNTANCY  - 

LICENSES. 

The  Missouri  State  Board  of  Accountancy  has  no  power  under  the 
statutes  of  this  State  to  reinstate  a license  of  a person,  firm 
partnership,  or  corporation  which  the  Board  has  revoked. 

3-52 

Sept  2 

Hon.  Roderic  R. 

Ashby 

WITHDRAWN 

4-52 

July  3 

COUNTY  SOILS 

DISTRICTS. 

1.  The  Missouri  Extension  Service  or  the  College  of  Agriculture  does  not 
have  the  right  to  pay  $25  or  any  other  sum  of  state  or  federal  money 
on  the  cost  of  a balanced  farm  plan  for  "any  individual  farmer."  2.  The 
supervisors  of  a county  soils  district  are  neither  county  nor  state 

officials,  but  are  officials  of  the  soils  district.  Legal  action  may  not  be 
taken  against  one  or  more  supervisors  as  individuals  so  long  as  they  act 
within  the  limits  of  their  corporate  duties,  but  each  supervisor  is  liable 
for  wilful  or  fraudulent  breaches  of  trust  or  gross  negligence. 

4-52 

Oct  17 

COUNTY  JUDGES. 

BOARD  OF 

EQUALIZATION. 

County  judges  in  third  class  counties  are  entitled  to  compensation  for 
services  as  members  of  the  county  board  of  equalization,  in  addition  to 
their  regular  pay  as  members  of  the  county  court,  and  may  be  entitled 
to  compensation  for  both  services  on  the  same  day. 

5-52 

June 

TAXATION. 

The  director  of  revenue  is  not  authorized  to  make  tax  refunds  on 

16 

REFUND. 

claims  filed  prior  to  the  effective  date  of  House  Bill  No.  196. 

5-52 

June 

COUNTY  COURTS. 

A county  court  may  change  its  county  judicial  districts  by  formal  court 

19 

COUNTY  COURT 

DISTRICTS. 

order. 

5-52 

July  16 

TAXATION. 

MOTOR  FUEL. 

Four  questions  relating  to  House  Bill  No.  180  pertaining  to  a tax  on 

motor  fuel. 

5-52 

Aug  14 

GAMBLING 

EQUIPMENT. 

The  selling,  storing,  possession,  and  transportation  in  interstate 
commerce  of  any  punchboard,  slot  machine,  lottery  ticket,  roulette 
wheel,  policy  slip,  book,  list  of  numbers,  or  any  article  incident  to  a 
lottery  or  other  gambling  devices,  is  not  prohibited  by  any  law  of  the 

State  of  Missouri. 

5-52 

Sept  22 

SALES  TAX. 

USE  TAX. 

MOTOR  VEHICLES. 

The  owner  of  a new  or  used  motor  vehicle  in  Missouri,  who  is  not 
exempt  from  the  payment  of  a sales  tax  or  a use  tax,  is  not  entitled  to 
retain  three  per  cent  of  such  sales  tax  or  use  tax. 

5-52 

Dec  4 

COUNTY  ASSESSOR. 

COMPENSATION. 

Township  assessor  not  required  to  perform  duties  of  House  Bill  No. 

392  passed  by  the  66th  General  Assembly.  County  shall  pay  additional 
compensation  to  county  assessor  provided  for  in  Section  150.335  of 

said  bill. 

6-52 

May  16 

STOCK  LAW. 

ANIMALS. 

Township  adjoining  group  of  five  townships  which  has  previously  voted 
to  invoke  stock  law  may  thereafter  vote  to  withdraw  operation  of  stock 

law. 

6-52 

Sept  24 

LICENSES. 

COUNTY 

COLLECTORS. 

Annual  state  license  tax  on  ten  dollars  prescribed  by  Section  318.020, 
RSMo  1949,  applicable  to  pool  table.  County  collector  has  duty  under 
Section  318.040,  RSMo  1949,  to  collect  any  annual  county  license  tax 
authorized  under  Section  318.040,  RSMo  1949. 

9-52 

Apr  8 

CIRCUIT  CLERKS,  FEES 

IN  CASES  OF  CHANGE 

OF  VENUE. 

The  Circuit  Clerk  is  entitled  to  retain  all  fees  earned  by  him  in  any  case 
of  change  of  venue  for  another  county. 

10-52 

Apr  3 

COUNTY. 

County  court  may  pay  bounty  on  wolves  killed  in  Barton  County, 

FISH  AND  GAME. 

CONSERVATION. 

Missouri,  to  non-resident  exterminators  of  wolves.  Such  person  shall 
obtain  written  permission  of  the  local  Conservation  agent  prior  to 
hunting  wolves  in  said  county. 

10-52 

Sept  2 

STATE. 

CONSERVATION 

COMMISSION. 

DRAINAGE  DISTRICT. 

TAXATION. 

Land  purchased  by  the  State  in  a Drainage  District  subsequent  to  the 
organization  and  formation  of  said  Drainage  District,  is  not  subject  to 

an  annual  maintenance  tax. 

10-52 

Oct  23 

MOTOR  VEHICLES. 

Over  weight  fine  under  Section  304.240,  Laws  of  Mo.,  1951,  is 

minimum  fine  not  maximum  and  minimum  fines  are  bracketed  in 

accordance  with  amount  of  overweight. 

11-52 

Jan  16 

OFFICERS. 

SHERIFFS. 

FEES  AND  SALARIES. 

Sheriff  of  third  class  counties  entitled  to  mileage  for  making 
investigation  of  persons  accused  of  or  convicted  of  a criminal  offense. 

11-52 

Apr  28 

MARRIAGES. 

VITAL  STATISTICS. 

RECORDERS. 

Section  451.080,  RSMo  1949,  setting  forth  the  form  of  marriage  license 
not  superseded  by  Section  193.360,  RSMo  1949. 

1 1 -52 

June 

COUNTY  BUDGET 

General  county  revenue  may  be  budgeted  in  Class  6 for  the 

27 

LAW. 

construction,  repair  and  maintenance  of  bridges. 

11-52 

Oct  23 

Hon.  Clyde  Bridger 

WITHDRAWN 

13-52 

Sept  4 

CONVICTS  NOT 

AUTOMATICALLY 

RESTORED  TO 

CITIZENSHIP. 

Persons  released  from  penitentiary  on  the  seven-twelfths  rule  are  not 
automatically  restored  to  citizenship  at  the  expiration  of  two  years 
from  the  date  of  discharge. 

13-52 

Dec  22 

PROBATION 

OFFICERS. 

Supreme  Court  Rule 
#27.07  page  43, 

Rules  of  Criminal 

Procedure  for 

Missouri  Courts 

adopted  by  Supreme 
Court  of  Missouri, 

April  14,  1952, 
effective  January  1, 

1953. 

Rule  27.07  of  Rules  of  Criminal  procedure  within  meaning  of  Article  V, 

Section  5 of  the  Constitution  of  Missouri  Board  of  Probation  and 

Parole  is  bound  by  said  Rule  27.07. 

14-52 

Oct  6 

BOARD  OF  ELECTION 

COMMISSIONERS. 

The  Board  of  Election  Commissioners  in  passing  upon  the  sufficiency  of 
initiative  petitions  acts  only  in  a ministerial  capacity. 

15-52 

Jan  21 

ELECTIONS. 

County  court  not  required  to  furnish  permanent  voting  places  within 

COUNTIES. 

county  for  conducting  elections. 

15-52 

Feb  15 

OPERATOR  AND 

CHAUFFEUR'S 

LICENSE  MAY  BE 

REVOKED  BY 

MAGISTRATE 

COURTS. 

Operator  or  chauffeur's  license  to  operate  motor  vehicle  within  state 
may  be  revoked  by  magistrate  court  under  Sec.  302.225(4)  of  Senate 
Committee  Substitute  for  House  Bills  22,  49,  56  and  114,  for  causes 
provided  in  act. 

15-52 

May  16 

MOTOR  VEHICLES. 

HIGHWAYS. 

Corporation  which  is  owner  and  operator  of  motor  vehicle  may  be 
prosecuted  for  an  overweight  vehicle. 

15-52 

Sept  4 

CRIMINAL  LAW. 

BOARD  OF 

PRISONERS;  WHEN 

THIRD  OR  FOURTH 

CLASS  COUNTY  NOT 

LIABLE  FOR. 

One  confined  in  county  jail  for  third  or  fourth  class  county  for  twenty 
hours  for  alleged  violation  of  city  ordinance  without  warrant,  process 
or  formal  charge  against  him,  is  not  a prisoner  within  meaning  of  Sec. 
221.090  RSMo  1949;  county  not  liable  for  person's  board  bill  to  sheriff, 
since  alleged  violation  of  city  ordinance  is  not  crime,  and  person  is  not 
confined  for  violation  of  any  criminal  laws  of  Missouri. 

15-52 

Sept  24 

MUNICIPALITIES. 

TAXES. 

City  of  fourth  class  not  required  to  certify  delinquent  tax  lists  to  county 
collector  under  Sec.  140.670,  RSMo  1949,  and  county  clerk  not 
required  under  Sections  140.060  and  140.070,  RSMo  1949,  to  prepare 
back  tax  book  for  fourth  class  city. 

15-52 

Sept  30 

MOTOR  VEHICLES. 

TRAFFIC  AND 

EQUIPMENT 

REGULATIONS. 

OVERWEIGHT. 

Section  304.180,  A.L.  1951,  H.B.  283,  prohibits  the  operation  on  the 
highways  of  this  state  of  a vehicle  having  a greater  weight  than  18,000 
pounds  on  one  axle  when  the  wheels  attached  to  said  axle  are 
equipped  with  low  pressure  tires. 

15-52 

Oct  7 

MOTOR  VEHICLES. 

HIGHWAYS. 

COUNTY  COURTS. 

Section  304.220,  RSMo  1949,  is  constitutional,  in  allowing  county 
courts  to  limit  maximum  weight  of  motor  vehicles  on  roads  other  than 
highways  when  roads  are  in  soft  condition. 

15-52 

Oct  16 

Hon.  John  M.  Cave 

WITHDRAWN 

15-52 

Oct  27 

MOTOR  VEHICLES. 

AXLE  LOADS. 

For  the  purposes  of  determining  the  gross  weight  of  a vehicle  or 
combination  of  vehicles  under  Section  304.180,  A.L.  1951,  H.B.  283, 
the  front  or  steering  axle  is  to  be  considered  as  one  of  a group  of  two 

or  more  consecutive  axles. 

16-52 

Nov  20 

Mr.  L.  M.  Chiswell 

WITHDRAWN 

18-52 

Apr  21 

MAGISTRATE 

COURTS. 

JURIES. 

A sheriff  is  allowed  the  sum  of  $2.00  for  issuing  a "special  venire 
facias"  for  a jury  in  a magistrate  court.  A magistrate  judge  is  under  no 
duty  to  summon  a regular  jury  panel. 

18-52 

Oct  20 

MOTOR  VEHICLE 

REGISTRATION. 

Under  House  Bill  No.  211  a person  moving  into  Missouri  from  another 
state  may  demand  and  obtain  from  his  local  collector  a statement 

PERSONAL  PROPERTY 

TAX. 

showing  that  no  taxes  on  personal  property  were  due  for  the 
preceding  year.  A person  moving  from  one  county  to  another  within 
Missouri  must  obtain  a tax  receipt  or  statement  from  the  collector 

where  he  resided  at  the  time  assessments  were  made  for  the 

preceding  year. 

19-52 

Jan  31 

ATHLETIC 

COMMISSION. 

TAXATION. 

Section  317.020,  RSMo  1949:  Tax  on  "gross  receipts"  from  regulated 
boxing,  sparring  and  wrestling  exhibitions  not  to  be  applied  to  receipts 
obtained  by  theaters  televising  such  exhibition.  Five  per  cent  of  the 
gross  amount  paid  for  the  right  to  televise  such  exhibitions  should  be 
collected  on  the  amount  paid  for  the  right  to  televise  such  exhibitions. 

19-52 

Feb  13 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Validity  of  license  by  the  Department  of  the  Army  for  wildlife 
management  purposes  at  Bull  Shoals  Reservoir  Area. 

19-52 

Aug  1 

SCHOOLS. 

RADIO  AND 

TELEVISION. 

Board  of  Curators  of  the  University  of  Missouri  authorized  to  maintain 
and  operate  a TV  station  in  connection  with  educational  function  of  the 
university. 

20-52 

Sept  3 

AGRICULTURE. 

Hogs  appraised  and  slaughtered  under  provisions  of  Section  267.160 
RSMo,  1949,  may  be  disposed  of  at  federally  approved  packing  plants, 
and  claims  for  indemnity  payable  therefor  by  State  of  Missouri  are 
legal  claims  to  be  paid,  if,  and  when,  an  appropriation  is  made  for  such 

purpose. 

20-52 

Oct  24 

SCHOOLS. 

ELECTIONS. 

Public  meeting  must  be  held  to  dissolve  a consolidated  school  district. 
Proposition  to  form  common  school  districts  cannot  be  submitted  at 
the  same  public  meeting  wherein  an  election  is  conducted  to  vote  on 
the  proposition  of  dissolving  a consolidated  school  district. 

20-52 

Nov  10 

MOTOR  VEHICLES - 

REGISTRATION  - 

OPERATION. 

1)  Commercial  motor  vehicles  registered  for  a full  year.  2)  Weight  load 
change  immaterial.  3)  Maximum  weight  load  permitted  full  year.  4) 

Over  maximum  weight  limit  permitted  by  highway  department.  5) 

Credit  to  owner  for  fees  paid  before  if  fees  increase.  6)  Owner  may 
operate  vehicle  under  subsections  (8)  new  law  or  (10)  old  law.  7) 

Farmer  may  borrow  lease  or  rent  licensed  vehicle  from  another  farmer 
for  hauling  distances  over  twenty-five  miles  to  farm  of  operator  under 
Secs.  10  and  19.  House  Bill  No.  283.  8)  Resident  of  Missouri  cannot 
operate  leased  vehicle  owned  and  registered  outstate,  vehicle  not 
being  subject  of  agreement  for  sale  or  lease  and  not  in  possession  of 
potential  mortgagor  to  operate  from  Missouri  in  either  interstate  or 
intrastate  business  on  Missouri  highways  unless  vehicle  registered  in 
Missouri.  Foreign  licenses  no  protection  to  operator  on  highways  of 

Missouri. 

21-52 

Apr  11 

INTOXICATING 

1.  Owners  and  operators  of  a cafe  or  club,  who  are  not  licensed  to  sell 

LIQUOR. 

NONINTOXICATING 

BEER. 

any  kind  of  liquor,  may  permit  the  consumption  of  3.2  beer  upon 
premises  of  the  cafe  or  club  by  any  individual  at  any  time.  2.  Owners 
and  operators  of  a cafe  or  club,  who  are  not  licensed  to  sell  any  kind  of 
liquor,  may  permit  the  consumption  of  intoxicating  liquor  upon  their 
premises  except  between  the  hours  of  10  p.m.  and  6 a.m. 

21-52 

June 

MOTOR  VEHICLES. 

Under  House  Bill  211  a person  who  owns  personal  property  which  is 

30 

COLLECTOR. 

not  assessed  is  entitled  to  a certificate  that  no  taxes  are  due. 

21-52 

Oct  14 

Hon.  Bill  Davenport 

WITHDRAWN 

21-52 

Oct  27 

CRIMINAL  COSTS. 

BOARD  OF  MATERIAL 

WITNESSES. 

HOW  TAXED  IN 

THIRD  OR  FOURTH 

CLASS  COUNTIES. 

In  third  or  fourth  class  county  when  examining  magistrate  in  felony 

case  binds  defendant  over  for  trial  in  circuit  court  and  commits 

material  witnesses  to  jail  in  default  of  required  recognizance,  and 
defendant  is  convicted  and  sentenced  to  penitentiary;  county,  and  not 

state  liable  to  reimburse  sheriff  for  board  bill. 

21-52 

Dec  23 

Hon.  Ken  F.  Davis 

WITHDRAWN 

22-52 

Feb  11 

SHERIFFS. 

Under  Section  57.430,  RSMo  1949,  as  repealed  and  reenacted  by 

House  Bill  No.  100,  66th  General  Assembly,  sheriffs  and  also  their 
deputies  in  counties  of  the  third  class  are  contemplated  within  the 
provisions  of  the  section  authorizing  special  allowance  for  expense  of 
investigations  of  persons  accused  of  or  charged  with  criminal  offense; 
such  investigations  not  to  be  limited  to  the  confines  of  the  county. 

22-52 

May  23 

ELECTIONS. 

A party  primary  ballot  need  not  contain  the  name  of  an  office  where 
no  one  has  filed  a declaration  seeking  the  party  primary. 

22-52 

Sept  22 

COUNTY  COURTS. 

DRAINAGE  DISTRICTS. 

County  court  cannot  purchase  machinery  for  maintaining  ditches, 
drains  and  levees  in  only  part  of  the  districts  of  the  county  under 

Section  243.330,  RSMo  1949. 

22-52 

Nov  5 

FIRST  CLASS 

COUNTIES. 

SEWER  DISTRICTS. 

Sewer  districts  formed  in  St.  Louis  County  should  be  formed  according 
to  the  provisions  of  Sections  249.430-249.660,  inclusive,  RSMo  1949. 

24-52 

Jan  30 

Mr.  G.  L.  Donahoe 

WITHDRAWN 

24-52 

Feb  15 

FEES. 

CITY  POLICE. 

A policeman  of  the  city  of  the  first  class  is  not  entitled  to  the  fee 
provided  by  Section  57.290,  RSMo  1949,  for  making  an  arrest  under  a 
warrant  issued  by  a magistrate. 

24-52 

Feb  18 

FEES. 

MAGISTRATE  COURT. 

PROSECUTING 

ATTORNEY. 

MAGISTRATE  CLERK 

Prosecuting  attorney's  fee  in  this  case  is  $5.00;  the  fee  of  the 
magistrate's  clerk  is  $2.50  and  sheriff  receives  nothing. 

AND  SHERIFF. 

24-52 

Apr  4 

SOCIAL  SECURITY. 

SOCIAL  WELFARE 

BOARDS. 

Employees  of  social  welfare  boards  are  not  employees  of  the  city  or 
county.  A social  welfare  board  is  an  instrumentality  and  its  employees 
may  be  covered  under  the  Old  Age  and  Survivors  Insurance  provisions 
of  Title  2 of  the  Federal  Social  Security  Act  only  by  an  agreement 
entered  into  between  the  state  agency  and  the  social  welfare  board  of 
the  county. 

24-52 

May  29 

SCHOOLS. 

Compulsory  retirement  provision  for  members  of  PSRS  now  effective  as 
WWII  has  been  officially  terminated.  Board  of  trustees  of  PSRS  has  no 
duty  to  restrain  member  from  teaching  after  attaining  compulsory 
retirement  age.  Member  who  has  attained  compulsory  retirement  age 
not  eligible  for  retirement  allowance  if  he  continues  to  teach.  Board  of 
trustees  should  not  accept  contributions  in  behalf  of  member  and 
employer  if  member  continues  to  teach  after  automatically  retired. 

24-52 

Oct  20 

CRIMINAL  COSTS. 

Services  and  attention  by  a dentist  to  a prisoner  confined  in  a county 
jail— -later  convicted  of  a felony— are  not  lawful  charges  of  criminal 
costs  as  medical  expenditures  against  the  State  under  Section  221.120 

RSMo  1949. 

25-52 

Mar  1 

CHIROPRACTIC. 

EXAMINATION. 

LICENSE. 

Applicant  for  examination  for  chiropractic  license  to  practice 
chiropractic  must  be  a graduate  of  an  accredited  chiropractic  school  or 
college. 

25-52 

July  1 

OLD  AGE  ASSISTANCE 

DEFINED. 

SECTION  306,  USCA 

TITLE  42. 

BOARD  OF 

CHIROPRACTIC 

EXAMINERS. 

Benefits  up  to  the  maximum  can  be  paid  to  those  receiving  old  age 
assistance  to  pay  for  chiropractic  treatment  or  other  remedial  care. 

26-52 

Apr  28 

SCHOOLS. 

County  board  of  education,  in  making  study  of  school  districts  and 
advising  with  school  officials,  may  evaluate  teacher  personnel.  Said 
board  has  no  authority  to  employ  a school  nurse  and  assess  school's 
percentage  of  costs. 

26-52 

Sept  22 

CITY  CHARTER. 

AMENDMENT. 

Sections  82.030  and  125.050,  RSMo  1949,  prescribing  the  duties  to  be 
performed  and  the  form  of  ballot  to  be  used  by  the  Board  of  Election 
Commissioners  in  submitting  proposals  to  amend  the  city  charter  of 
that  city  are  mandatory. 

26-52 

Oct  23 

ELECTION  RETURNS 

OF  THE  CITY  OF  ST. 

LOUIS. 

In  making  election  returns  to  the  Board  of  Election  Commissioner 
ballots  should  be  enclosed  and  sealed  in  four  separate  containers  as 
follows:  (1)  The  general  blanket  ballots  together  with  ballots  marked 
“defective,  objected  to,  or  rejected;"  (2)  The  Constitutional  Ballots;  (3) 

The  Judicial  Ballots  and;  (4)  The  unused  ballots  together  with  the  stubs 

of  the  used  ballots. 

28-52 

Feb  4 

COUNTY 

COLLECTORS. 

Current  drainage  taxes  included  in  determining  compensation  for 
mailing  notice  of  taxes  due. 

28-52 

Oct  1 

STATE  MERIT 

SYSTEM. 

FEDERAL  SOLDIER'S 

HOME. 

Board  of  Trustees  of  Federal  Soldiers'  Home  at  St.  James  authorized  to 

appoint  employees  when  conforming  with  the  State  Merit  System  Act. 

30-52 

Aug  28 

TAXES -OWNER 

LIABLE  FOR  TAXES. 

The  owner,  on  the  first  day  of  January,  of  tangible  personal  property  is 
liable  for  taxes  levied  and  assessed  on  such  property  for  the  ensuing 

year. 

30-52 

Nov  12 

TAXATION. 

TANGIBLE  PERSONAL 

PROPERTY. 

The  "in  lieu"  provisions  in  Sections  148.120  to  148.230,  RSMo  1949, 
exempting  Credit  Institutions  from  paying  tangible  personal  property 

taxes  are  unconstitutional. 

31-52 

Feb  15 

COUNTY  BUDGET 

LAW. 

Surpluses  in  Class  1,  2 and  4 may  be  transferred  to  Class  5 although 
the  surplus  exceeds  the  fund  budgeted  under  this  class. 

31-52 

Nov  18 

Hon.  Gene  Frost 

WITHDRAWN 

31-52 

Mar  24 

COUNTY  COURT. 

BOUNTIES. 

COYOTES  & WOLVES. 

SECTION  279.010, 

RSMO  1949,  AS 

AMENDED,  LAWS 

MO.  1951,  BY  HOUSE 

BILL  #344. 

SECTION  279.030, 

RSMO  1949,  AS 

AMENDED,  LAWS 

MO.  1951,  BY  HOUSE 

BILL  #344. 

On  and  after  March  18,  1952,  the  county  shall  pay  the  sum  of  $30.00 
for  any  grown  coyote  or  wolf  and  the  sum  of  $5.00  for  each  coyote  or 
wolf  pup  which  may  be  killed  in  the  county,  and  the  state  treasurer 
shall  reimburse  the  county  treasurer  two-thirds  of  all  bounties  paid  by 
such  county. 

31-52 

Mar  26 

WITNESS  FEES. 

MAGISTRATE  COURT. 

Witnesses  attending  the  magistrate  court  shall  be  allowed  such  fees  as 
are  set  forth  in  Section  491.280,  RSMo  1949. 

32-52 

May  15 

Hon.  William  J. 

Geekie 

WITHDRAWN 

33-52 

Mar  6 

Hon.  C.  L.  Gillilan 

WITHDRAWN 

33-52 

Mar  17 

COUNTY  COURTS. 

TAXATION. 

Under  Section  137.270,  RSMo  1949,  county  courts  may  not  hear  and 
determine  allegations  of  erroneous  assessment  or  mistakes  or  defects 
in  description  of  lands  after  taxes  have  been  paid. 

33-52 

Aug  25 

COUNTY. 

OLD  AGE  PENSION. 

DIVISION  OF 

WELFARE. 

Division  of  Welfare  not  required  under  the  law  to  assume  the 
difference  between  the  old  age  grant  to  the  recipient  and  the  seventy- 
five  dollar  monthly  charge  by  said  home. 

33-52 

Sept  10 

COUNTY  COURTS. 

COUNTY  ROADS. 

In  the  absence  of  a county  highway  engineer  and  the  unavailability  of 
the  county  surveyor,  the  county  court  may  appoint  any  one  who  is  a 
competent  engineer  to  assist  the  county  court  in  the  formulation  of 
the  county  road  improvement  and  construction  program  to  be 
presented  to  the  state  highway  commission  for  securing  state  aid  in 
the  improvement  and  construction  of  county  roads. 

33-52 

Sept  23 

TAXATION. 

COUNTY  CLERKS. 

Under  Section  165.083,  RSMo  1949,  county  clerks  required  to  extend 
all  tax  levies  for  school  purposes  in  separate  columns  of  tax  book. 

35-52 

Feb  14 

CHIROPRACTIC 

BOARD  OF  MISSOURI. 

The  Chiropractic  Board  of  Missouri  has  the  authority  to  hire  an 
investigator,  to  be  paid  by  the  legislative  appropriation  out  of  the 
Chiropractic  Board  in  carrying  out  the  duty  imposed  on  it  to  investigate 
all  members  of  their  profession  who  are  charged  with  or  suspected  of 
immoral  or  illegal  actions. 

35-52 

Feb  18 

COUNTIES. 

CARE  OF  INSANE 

PERSONS. 

COLLECTION  OF 

EXPENSES. 

FOR  MAINTENANCE 

OF  INSANE  PERSONS. 

PROBATE  COURT. 

County  expenses  incurred  in  support  and  maintenance  of  an  insane 
person  may  be  recovered  by  the  county  from  such  insane  person's 
guardian  and  curator  or  administrator. 

35-52 

Mar  11 

OFFICERS. 

COUNTY  CLERK. 

County  clerk  who  holds  over  after  January  1,  1950,  holds  office  until  his 
successor  is  appointed  and  qualified  or  until  1952,  when  his  successor 
is  elected  and  qualified. 

35-52 

June 

PROBATE  COURTS. 

Under  Sec.  458.080,  RSMo  1949,  court  to  order  insanity  hearing  costs 

10 

INSANITY  HEARINGS. 

COSTS. 

HOW  TAXED. 

paid  from  insane's  estate  if  sufficient.  If  insufficient  to  order  county  to 
pay  costs;  to  follow  procedure  under  Sec.  202.160,  R.S.Mo  1949.  If 
person  discharged  to  order  costs  paid  by  informant,  under  Sec. 

458.090,  court  cannot  legally  accept  costs  from  informant  or  any  other 
person.  Under  Sec.  49.270,  county  court  can  accept  for  county, 
reimbursement  of  amount  of  maintenance  of  indigent  insane  in  state 
hospital  when  made  by  one  not  legally,  liable  for  insane's  support,  and 

not  from  insane's  estate. 

35-52 

Sept  3 

TAXES. 

DELINQUENT,  LAND 

SALES. 

Taxes  are  not  delinquent  on  forest  croplands  if  a sum  in  lieu  of  such 
taxes  is  paid  to  counties  in  which  such  lands  lie  from  the  Forest 
Croplands  Fund.  Such  lands  may  not  be  sold  on  account  of  taxes  so 

relieved. 

37-52 

Jan  23 

CIVIL  DEFENSE. 

GOVERNOR. 

OFFICERS. 

Governor,  by  rule,  may  require  loyalty  oath  of  civil  defense  employees. 

37-52 

Feb  8 

DIVISION  OF  HEALTH, 

Power  to  Fix  and 

Increase  Fees  for 

Services. 

The  Division  of  Health  may  increase  fees  for  services  rendered  by  the 
Department  for  maintenance  of  a safe  quality  of  water  dispensed  to 
the  public,  provided,  such  increase  is  necessary  to  cover  the  costs  of 

such  services. 

37-52 

Feb  14 

CIVIL  DEFENSE. 

Civil  defense  monies  received  from  Federal  government  and  political 
subdivisions  not  state  monies  so  as  to  be  placed  in  state  treasury  and 
appropriated. 

37-52 

Feb  20 

CRIMINAL  LAW. 

MOTOR  VEHICLE. 

Owner  subject  to  penalty  of  misdemeanor  for  operating  motor  vehicle 
not  properly  licensed  where  driven  by  an  agent  or  employee. 

37-52 

Mar  25 

Hon.  L.  A.  Hansen, 

D.S.C. 

WITHDRAWN 

37-52 

Aug  22 

COUNTY  COURTS. 

APPROPRIATIONS. 

The  county  court  in  any  county  may  in  any  one  year,  appropriate  out  of 
the  county  treasury,  a sum  of  money  not  exceeding  $300,  for  the 
benefit  of  any  society  in  its  county  regularly  organized  as  a county 
agricultural  and  mechanical  society,  county  fair,  county  corn  growers' 
association,  county  poultry  association,  county  stock  growers' 
association,  or  any  other  organization  or  incorporated  society  having 
for  its  object  the  holding  of  county  fairs  or  the  advancement  of 
agriculture  or  its  allied  industries,  and  that  such  appropriation  is  not 
limited  to  any  one  such  society  but  that  the  county  court  may  make 
such  an  appropriation  to  as  many  such  societies  as  it  deems  expedient. 

37-52 

Sept  13 

Hon.  Morran  D. 

Harris 

WITHDRAWN 

37-52 

Oct  16 

Hon.  C.  D.  Hamilton 

WITHDRAWN 

37-52 

Dec  16 

TAXATION. 

DELINQUENT 

PERSONAL  TAXES. 

Collector  shall  collect  on  delinquent  personal  property  taxes  an  amount 
not  to  exceed  1%  per  month  or  10%  per  annum  and  2%  of  the  amount 

of  the  tax. 

39-52 

Jan  21 

THE  INDUSTRIAL 

COMMISSION  OF 

MISSOURI. 

The  Industrial  Commission  of  Missouri,  a member  or  a Referee  may 
approve  settlements  at  any  time,  including  a case  on  appeal,  and  may 
make  a temporary  or  final  award  and  perform  any  other  act 
concerning  awards  except  to  review  awards,  the  full  Commission  only 
having  the  right  to  review  awards.  The  Division  does  not  have  exclusive 
authority  to  make  awards.  Rules  A and  B giving  the  Division  such 
exclusive  power,  and  depriving  the  Commission  and  its  separate 
members  of  the  power  to  hold  hearings,  make  awards  or  approve 

compromise  settlements  are  invalid. 

39-52 

Apr  16 

SOCIAL  SECURITY. 

COUNTY  HEALTH 

CENTER. 

Employer's  contributions  on  county  health  center  employees  are  paid 
from  the  county  health  center  fund. 

39-52 

May  1 

COUNTY 

TREASURERS. 

Cost  of  envelopes  and  postage  required  to  carry  out  duties  imposed  by 
H.B.  199,  66th  General  Assembly  is  expense  incident  to  the  office  and 
not  one  to  be  personally  borne  by  officer  carrying  out  such  duties. 

39-52 

May  28 

TAXATION. 

COMPROMISING 

TAXES. 

Delinquent  personal  property  taxes,  except  interest  and  penalties, 
cannot  be  compromised. 

40-52 

Jan  24 

CRIMINAL  LAW. 

PROSECUTING 

ATTORNEY. 

Magistrate  judge  must  hear  and  determine  careless  and  reckless 
driving  cases,  a misdemeanor,  brought  by  information  filed  by  the 
prosecuting  attorney  even  though  the  evidence  tends  to  show  the 
defendant  might  have  been  charged  with  the  felony  of  driving  while 

intoxicated. 

40-52 

May  12 

COUNTY  COURT. 

SEWER  SYSTEM. 

The  county  court  has  no  authority  to  contribute  county  funds  to  aid  in 
the  construction  of  a sewer  system. 

40-52 

Oct  30 

COUNTY  CENTRAL 

COMMITTEE 

MEMBERS. 

SPECIAL  ROAD 

DISTRICT 

COMMISSIONER. 

County  Central  Political  Committee  elected  officials.  Membership  not 
incompatible  with  holding  an  elective  county  or  municipal  office. 

Position  of  special  road  commissioner  not  incompatible  with  elective 
position  of  alderman  or  councilman  of  a municipality  under  Secs. 
233.170-233.315,  RSMo  1949. 

41-52 

Jan  18 

ASSESSOR'S  FEES. 

THIRD  AND  FOURTH 

CLASS  COUNTIES. 

Neither  the  Constitution  of  1945,  nor  RSMo  1949,  prescribe  a 
maximum  amount  of  fees  that  may  be  received  and  retained  by 
assessors  in  third  and  fourth  class  counties.  Said  assessors  are  legally 
entitled  to  receive  and  retain  every  fee  accruing  to  their  offices 
annually  as  compensation  for  their  services. 

41-52 

Jan  29 

COUNTY  CLERKS. 

FEES  AND  SALARIES. 

County  clerks  of  third  and  fourth  class  counties  entitled  to  charge  both 
the  state  and  county  the  fees  provided  for  duties  regarding 

manufacturer  and  railroad  tax  books.  Such  fees  are  unaccountable. 

41-52 

Apr  15 

OFFICERS. 

SALARIES  AND  FEES. 

Prior  to  enactment  of  Section  57.430,  RSMo  1949,  a county  court  had 
no  statutory  authority  to  pay  mileage  for  travel  of  a sheriff  going 
beyond  boundary  of  state  to  return  juvenile  delinquent  to  this  state. 
Since  enactment  of  above  section,  sheriff  is  allowed  maximum  of 
$75.00  in  calendar  month  for  performance  of  official  duties  in 
connection  with  the  investigation  of  persons  accused  or  convicted  of  a 

criminal  offense. 

41-52 

May  26 

ASSESSORS. 

County  Assessors  are  entitled  to  fees  provided  in  House  Bill  No.  392,  in 

HOUSE  BILL  NO.  392. 

addition  to  other  compensation  provided  by  law. 

41-52 

Nov  26 

Hon.  Harrison  W. 

Hollie 

WITHDRAWN 

42-52 

Oct  21 

ELECTIONS. 

ABSENTEE  BALLOTS. 

An  absentee  ballot  which  is  obtained  at  a time  more  than  thirty  days 
preceding  the  election  at  which  it  is  cast  may  be  counted  if  otherwise 
in  conformity  with  the  absentee  voting  law. 

43-52 

Jan  2 

CIRCUIT  CLERKS - 

DEPUTIES  AND 

ASSISTANTS. 

Under  the  provisions  of  Section  483.345,  RSMO  1949,  Clerks  of  Circuit 
Courts  in  class  three  counties  in  this  State  may  discharge  any  deputy  or 
assistant  at  any  time. 

43-52 

Apr  7 

BANKS, 

DEPOSITARIES  OF 

PUBLIC  FUNDS. 

A depositary  of  county  funds  may  be  required  to  give  security  for  only 

such  funds  as  are  in  excess  of  ten  thousand  dollars  where  the 

depositary  is  insured  by  the  Federal  Deposit  Insurance  Corporation. 

45-52 

Mar  10 

SHERIFFS. 

BOARDING  AND 

FEEDING  PRISONERS. 

1)  The  Sheriff  must  furnish  wholesome  food  to  prisoners  in  jail.  2)  A 
county  should  furnish  equipment  therefor.  3)  If  the  county  has  no  such 
equipment  it  may  lease  equipment  from  the  Sheriff  for  such  purpose 
by  contract  for  a reasonable  sum  to  be  included  in  the  actual  cost  of 
feeding  prisoners.  4)  The  Sheriff  must  make  a sworn  statement  each 
month  of  such  actual  cost.  5)  The  County  Court  must  audit  same  to 
arrive  at  what  such  actual  and  necessary  cost  amounts  to  and  then 
draw  a warrant  on  the  county  treasury,  payable  to  the  Sheriff  for  such 
actual  and  necessary  cost.  6)  The  Sheriff  cannot  lawfully  employ  a 
relative  within  the  fourth  degree  of  consanguinity  or  affinity  to  prepare 
meals  for  prisoners,  or  for  any  other  purpose,  and  charge  the  county 
therefor,  but  may  accept  services  of  a member  of  his  family  without 
cost  to  the  county. 

48-52 

June 

PUBLIC  PRINTING 

Report  required  under  sub-paragraph  three  of  Section  4 of  Senate  Bill 

27 

AND  BINDING. 

ELECTION  LAWS 

REVISION 

COMMISSION. 

No.  194  of  the  66th  General  Assembly,  to  be  printed  and  published 
through  state  purchasing  agent.  Expense  of  publishing  such  report  to 
be  borne  by  Election  Laws  Revision  Commission  out  of  appropriation 
made  by  the  66th  General  Assembly. 

48-52 

Sept  19 

LOTTERIES. 

GIFT  ENTERPRISES. 

A procedure  wherein  persons  purchase  tickets  of  admission  to  a 
theater  where  they  are  permitted  to  participate  in  a contest  which 
consisted  of  determining,  upon  a card  furnished  by  the  theater,  the 
correctness  of  certain  statements  submitted  by  the  theater  to  the 
participants,  with  a cash  prize  awarded  to  the  winner,  would  be  a 
lottery  or  a gift  enterprise,  and  would  therefore  be  illegal. 

48-52 

Nov  7 

INHERITANCE  TAX. 

TRUSTS. 

LIFE  ESTATE. 

HOW  TAXED. 

For  the  purpose  of  inheritance  taxes  a life  estate  must  be  valued 
according  to  mortality  tables,  not  according  to  actual  duration  of  life 

estate. 

48-52 

Nov  24 

GRAND  JURIES. 

CITY  OF  ST.  LOUIS. 

A Grand  Jury  selected  for  the  September,  1952,  Term  of  the  Circuit 

Court  cannot  legally  be  continued  into  or  for  the  December,  1952, 

Term  of  said  Court. 

49-52 

Feb  14 

ELECTIONS. 

Ward  formed  in  Kansas  City  and  Clay  County  entitled  to  committeeman 
and  committeewoman  in  Clay  County  Central  Committee. 

49-52 

Feb  18 

ELECTIONS. 

COMMITTEEMEN. 

COMMITTEEWOMEN. 

Creation  of  Ward  21  in  that  part  of  Kansas  City  located  in  Clay  County 
creates  vacancy  in  offices  of  committeeman  and  committeewoman  in 
such  ward  of  county  central  committee  of  Clay  County.  Governor  can 
fill  vacancies  upon  official  advice  that  Ward  21  has  been  created  by 
Election  Board  of  Kansas  City. 

49-52 

Mar  4 

CONSTITUTIONAL 

LAW. 

CIRCUIT  CLERK. 

COUNTIES. 

Circuit  clerk  of  third  class  county  having  assessed  valuation  in  excess  of 
$50,000,000  shall  perform  duties  as  ex  officio  parole  commissioner  and 
receive  maximum  compensation  as  provided  for  third  class  counties 
under  S.C.S.S.B.  No.  227,  enacted  by  the  66th  General  Assembly. 

49-52 

May  14 

ABORTION. 

CRIMINAL  LAW. 

Unlawful  to  perform  abortion  on  pregnant  woman  who  has  contracted 
German  measles  unless  necessary  to  preserve  the  life  of  woman  or  life 

of  unborn  child. 

49-52 

Sept  10 

MUNICIPALITIES. 

The  City  of  Springfield  may  install  parking  meters  on  streets  bounding 
the  Greene  County  Courthouse. 

49-52 

Sept  10 

COUNTY  TREASURER. 

County  treasurers  of  third  class  counties  not  entitled  to  reimbursement 
for  clerical  hire  which  is  not  indispensably  necessary  to  the  successful 

and  efficient  conduct  of  the  office. 

49-52 

Sept  23 

COUNTY  HEALTH 

CENTERS. 

Subject  to  the  provisions  of  the  law  a county  may  establish  a county 
health  center.  Such  county  health  center  would  have  jurisdiction  over 
and  would  function  in  all  parts  of  the  said  county.  Such  jurisdiction  and 
functions  would  not  be  affected  by  the  fact  that  a portion  of  a city 
occupies  a portion  of  this  said  county. 

52-52 

Jan  25 

PROSECUTING 

ATTORNEY,  FEE  OF 

SPECIAL 

PROSECUTOR. 

The  fee  provided  by  law  for  a special  prosecutor  must  be  taxed  and 
paid  as  costs  in  all  cases  in  which  such  an  officer  is  employed. 

52-52 

Feb  5 

INSURANCE. 

Amendment  of  Articles  of  General  American  Life  Insurance  Company. 

52-52 

Feb  14 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Merchants  Mutual  Casualty 
Company. 

52-52 

Feb  18 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Insurance  Company  of  St. 
Louis,  Missouri. 

52-52 

Feb  18 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  the  Postal  Life  and  Casualty 
Insurance  Company. 

52-52 

Feb  18 

INSURANCE. 

Amendment  of  Articles  of  St.  Louis  Fire  and  Marine  Insurance 

Company. 

52-52 

Feb  21 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Central  Mutual  Casualty 
Company. 

52-52 

Mar  7 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Mid-Continent  Casualty 
Company. 

52-52 

Apr  23 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Washington  Fire  and 

Marine  Insurance  Company. 

52-52 

May  2 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  St.  Louis  Fire  and  Marine 
Insurance  Company. 

52-52 

May  29 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Atlas  Mutual  Insurance 
Company. 

52-52 

July  8 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Transit  Casualty  Company. 

52-52 

Aug  14 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  Washington  Fire  and 

Marine  Insurance  Company. 

52-52 

Sept  10 

INSURANCE. 

Amendment  of  Incorporation  of  Empire  Casualty  Insurance  Company. 

52-52 

Nov  13 

INSURANCE. 

Amendment  of  Articles  of  Incorporation  of  National  Home  Life 

Assurance  Company. 

52-52 

Nov  26 

INSURANCE. 

Proposed  Articles  of  Incorporation  of  Midland  Mutual  Insurance 
Company. 

52-52 

Dec  9 

INSURANCE. 

Articles  of  Incorporation  of  Old  Security  Life  Insurance  Company. 

52-52 

Dec  23 

INSURANCE. 

Articles  of  Incorporation  of  Midland  Mutual  Insurance  Company. 

54-52 

Mar  14 

MOTOR  VEHICLES, 

REGISTRATION. 

The  director  of  revenue  may  refuse  registration  of  a motor  vehicle 
dealer  when  it  appears  that  the  applicant  is  not  in  fact  a dealer.  He 
may  suspend  or  revoke  the  registration  of  a dealer  only  in  specific 

cases. 

57-52 

Jan  17 

PROBATE  COURT. 

RECORDS. 

Justices  of  the  peace  records  and  probate  court  minute  books  may  not 
be  destroyed. 

57-52 

Aug  15 

REGISTRATION  OF 

PRIVATE  DETECTIVE 

AGENCIES. 

It  is  not  necessary  that  private  detective  agencies  register  in  the  office 
of  the  Secretary  of  State,  which  agencies  are  operating  in  Kansas  City, 

Missouri. 

57-52 

Sept  4 

MAGISTRATE  COURT 

COSTS. 

CRIMINAL  CASES 

COLLECTIBLE  FROM 

Magistrate  fee  in  magistrate  cases  an  information  filed  by  prosecuting 
attorney  where  fine  and  costs  are  assessed  against  defendants  of  $2.50 
allowed  under  Section  483.610,  RSMo,  1949,  is  proper  charge.  $2.50  is 
proper  charge  to  be  collected  from  the  county  court  on  cost  bill 

THE  COUNTY  COURT 

IN  CERTAIN 

INSTANCES. 

submitted  under  Section  550.030,  RSMo,  1949.  $2.50  cost  collected  in 
these  criminal  matters  should  be  collected  by  magistrate  and 
accounted  for  by  him  to  the  persons  and  in  the  ways  mentioned  in 
Section  483.615,  RSMo,  1949. 

58-52 

May  2 

Hon.  Robert  S. 

McClelland 

WITHDRAWN 

59-52 

Jan  7 

SANITY  HEARINGS. 

PROSECUTING 

ATTORNEYS. 

It  is  improper  for  a prosecuting  attorney  to  represent,  at  a sanity 
hearing  held  within  his  county,  the  person  whose  sanity  is  the  subject 
of  inquiry;  also,  it  is  improper  for  a prosecuting  attorney  to  represent, 
in  his  private  capacity,  an  informant  in  a sanity  hearing,  but  it  is  the 
duty  of  a prosecuting  attorney  to  represent  the  state  and/or  county  at 
all  sanity  hearings  held  within  his  county. 

59-52 

Feb  6 

TAXATION. 

RETAIL  DEALER  IN 

NEW  AUTOMOBILES 

A MERCHANT. 

AUTOMOBILES 

TAXABLE. 

Retail  dealer  in  automobiles  at  fixed  place  of  business,  a merchant 
within  meaning  of  Section  150.010,  RSMo  1949,  for  tax  purposes,  and 
new  automobiles  are  "merchandise".  Not  being  exempt  under  any 
statutes,  said  automobiles  are  liable  for  taxation.  Duty  of  dealer  to  list 
stock  of  automobiles  in  statement  to  county  assessor,  as  provided  by 
Section  150.050,  RSMo  1949. 

59-52 

Apr  22 

FEES  OF. 

CORONERS. 

STENOGRAPHERS  IN 

MAGISTRATE  COURT, 

HOMICIDE  CASES. 

Coroner  can  only  be  allowed  and  paid  fees  provided  by  Sec.  58.540 
RSMo  1949  for  writing  down  witnesses  testimony  at  inquest;  to  be  paid 
by  county  when  estate  of  deceased  person  insufficient  and  no  one 
liable  or  able  to  pay  costs.  Examining  magistrate  in  homicide  case  may 
appoint  stenographer  to  take  down  and  certify  testimony  under  Sec. 
485.150  RSMo  1949.  Stenographer  to  be  allowed  and  paid  only  fees 
provided  by  section;  fees  taxed  as  costs  and  paid  as  other  costs. 

59-52 

Oct  10 

PUBLIC  BUILDINGS. 

BIDS. 

A bid  proposal  which  does  not  bid  on  the  entire  project  advertised  and 
which  does  not  meet  reasonable  requirements  is  not  a compliance  with 
the  advertisement  and  should  be  rejected. 

59-52 

Dec  31 

PUBLIC  BUILDINGS. 

BIDS. 

Mere  informalities  in  a bid  proposal  on  public  improvements  may  be 

waived  when  in  the  best  interest  of  the  state. 

62-52 

Jan  4 

Hon.  Harold  L.  Miller 

WITHDRAWN 

62-52 

Apr  9 

COUNTY  COURTS. 

BOUNTIES. 

A county  court  may  inquire  into  the  validity  of  a bounty  claim  made 
against  the  county  before  paying  such  claim  and  if  after  such 
investigation,  which  may  include  evidence  offered  by  any  person  or 
persons,  the  court  is  satisfied  that  the  claim  is  fraudulent,  it  may  refuse 
to  pay. 

63-52 

Feb  19 

TAXATION. 

THIRD  CLASS 

COUNTIES. 

Township  collector  of  3rd  class  township  organization  county  to  receive 
fees  provided  by  Sec.  139.430(4),  RSMo  1949,  for  collection  of  all 
general  taxes  in  township.  Not  entitled  to  receive  fee  in  addition  to 

TOWNSHIP 

ORGANIZATION. 

TOWNSHIP 

COLLECTOR'S  FEES. 

that  prescribed  by  Sec.  139.430(4),  for  collection  of  personal  taxes  by 
district  and  sale  under  Sec.  139.360,  RSMo  1949,  since  additional  fee  is 
not  provided  for  by  any  Missouri  statutes. 

63-52 

Mar  28 

SCHOOLS. 

ROADS  AND  BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

Secretary  of  county  superintendent  of  schools  may  do  work  for  other 
county  officers  and  receive  compensation  therefor.  Special  road  district 
may  cease  to  maintain  roads  in  territory  which  may  or  may  not  be  in 

district. 

63-52 

Apr  17 

PROSECUTING 

ATTORNEY. 

TOWNSHIPS. 

COLLECTOR. 

TAXES. 

Duty  of  Prosecuting  Attorney  to  sue  defaulting  township  collector. 

63-52 

June 

24 

COUNTY 

ORGANIZATION. 

COUNTY  COLLECTOR. 

COUNTY  ASSESSOR. 

Until  election  and  canvass  of  vote  under  Sec.  65.610,  RSMo,  1949, 
abolishing  township  organization  is  had,  no  vacancy  exists  in  office  of 
county  collector  and  county  assessor  and  filings  for  such  offices  prior 
thereto  are  not  authorized  by  law. 

63-52 

Sept  30 

OPERATORS. 

Persons  having  operator's  license  must  take  examination  as  required  by 

statutes  in  order  to  obtain  chauffeur's  license. 

64-52 

Sept  15 

GIFTS  TO  STATE. 

DISPOSITION;  WHEN 

PURPOSE  OR  FUND 

NOT  DESIGNATED. 

Check  payable  to  Treasurer  of  Missouri  in  sum  of  $2,000  in  payment  of 
group  life  policy  in  which  State  of  Missouri  is  beneficiary;  the  proceeds 
of  check  to  be  deposited  in  treasury  to  credit  of  ordinary  revenue  fund 

of  state. 

65-52 

Jan  29 

CRIMINAL  LAW. 

FUNDS,  FOURTH 

CLASS  CITY. 

DISBURSEMENT. 

PROSECUTION  FOR. 

WHEN. 

Treasurer  of  4th  class  city  disbursing  funds  after  failure  of  city  to 
publish  semi-annual  financial  statement  required  by  Sec.  79.160,  RSMo 
1949;  and  before  effective  date  of  Sec.  79.165,  Laws  of  1951,  making 
payment  by  treasurer  under  such  circumstances  a crime,  could  not  be 
prosecuted,  since  the  act  was  not  a crime  when  committed.  But  after 
effective  date,  if  treasurer  disburses  city  funds  and  semi-annual 
statement  has  not  been  published  prior  to  disbursement,  he  may  be 
prosecuted  for  violation  of  Sec.  79.165. 

65-52 

Aug  19 

MOTOR  VEHICLE 

REGISTRATION, 

PERSONAL  PROPERTY 

TAX. 

Under  House  Bill  No.  211  an  applicant  for  a license  to  operate  a motor 
vehicle  must  show  that  he  has  paid  his  personal  property  taxes  for  the 
preceding  year  but  need  not  show  a tax  receipt  for  any  year  previous 

to  that. 

65-52 

Sept  18 

ELECTIONS. 

BALLOTS. 

It  is  unlawful  for  a voter  to  attach  a sticker  containing  the  name  of  a 
person  for  whom  the  voter  wishes  to  cast  his  vote  printed  thereon  as 

provided  in  Section  111.580,  RSMo  1949. 

65-52 

Sept  22 

BONDS. 

SURPLUS. 

Any  money  remaining  over  as  the  result  of  a special  tax  to  retire 
county  bonds  after  the  retirement  of  said  bonds  shall  be  paid  into  the 
general  revenue  fund  of  such  county. 

66-52 

Apr  7 

SOCIAL  SECURITY. 

COUNTY  EMPLOYEES. 

THIRD  AND  FOURTH 

CLASS  COUNTIES. 

Section  51.415,  enacted  by  the  66th  General  Assembly,  applies  to  all 

counties  of  the  third  and  fourth  class  which  have  entered  into  an 

agreement  under  Senate  Committee  Substitute  for  Senate  Bill  No.  3,  to 
place  county  employees  under  the  Federal  Social  Security  Act.  It  is  not 
void  for  being  discriminatory. 

66-52 

Sept  23 

TAXATION. 

STATE  TAX 

COMMISSION. 

State  Tax  Commission  is  required  to  apportion  the  property  of  a street 
railroad  company  to  school  districts  levying  taxes  for  library  purposes 
and  library  districts  based  upon  the  length  of  line  in  the  district  as 
submitted  by  the  company. 

68-52 

Apr  3 

OFFICERS. 

ASSISTANT 

PROSECUTING 

ATTORNEY. 

Assistant  prosecuting  attorneys  in  counties  of  the  second  class  may 
sign  informations  either  for  felonies  or  misdemeanors. 

68-52 

June  9 

CIRCUIT  CLERK  AND 

RECORDER, 

DEPUTIES. 

A deputy  in  the  office  of  circuit  clerk  and  recorder  must  reside  in  the 
county  three  months  before  appointment. 

68-52 

Nov  21 

CIRCUIT  COURTS. 

SUPPORT  OF 

DEPENDENTS. 

UNIFORM  LAW. 

A person  proceeding  under  the  Uniform  Support  of  Dependents  Law 
would  be  required  to  file  security  for  costs  or  a deposit  if  a 
nonresident,  and  would  be  subject  to  the  rules  of  the  circuit  court  in 
regard  to  costs  where  a resident. 

69-52 

Mar  21 

COUNTIES. 

BOND  ISSUES. 

County  budget  law,  Sections  50.670  to  50.740,  RSMo  1949,  applicable 
to  fourth  class  counties,  does  not  authorize  bond  issue  to  retire  unpaid 
county  warrants.  Section  108.130,  RSMo  1949,  authorizes  fourth  class 
counties  to  fund  any  judgment  indebtedness  resulting  from  the 
issuance  of  unpaid  county  warrants. 

69-52 

Apr  8 

SPECIAL  ROAD 

DISTRICT. 

WARRANTS. 

COMMISSIONER'S 

POWER  TO  ISSUE. 

Where  special  road  district  commissioners  of  non-township 
organization  county  issue  a warrant  on  the  county  treasurer  for  all 
district's  funds;  deposit  proceeds  in  a bank  and  issue  checks  for 
district's  obligations.  Commissioner's  actions  illegal  and  violates  Sec. 
233.185  RSMo  1949,  as  custody  cannot  be  changed  from  treasurer. 
Commissioners  elected  or  appointed  under  Sec.  233.180  RSMo  1949, 
do  not  forfeit  office,  hold  to  end  of  term.  Commissioners  not  guilty  of 
crimes  under  any  Missouri  statutes. 

69-52 

Apr  29 

TAXATION. 

A taxpayer  may  pay  any  years  taxes  without  tendering  payment  of 
taxes  due  for  other  years. 

69-52 

Sept  30 

STATUTES. 

LEGAL  PUBLICATION. 

The  general  printing  statute  and  the  delinquent  tax  statute  in  regard  to 
the  cost  of  publication  of  delinquent  lands  must  be  read  and  construed 
together. 

69-52 

Dec  8 

SHERIFF'S  BOND. 

STATUTES. 

The  provisions  of  the  Missouri  statutes  relating  to  the  giving  of  a bond 
by  a sheriff  elect  is  to  be  construed  as  simply  directory  and  would  not 
by  their  own  force  create  a vacancy  in  office. 

70-52 

May  20 

ELECTIONS. 

Person  may  vote  for  single  candidate  for  congressman  or  city 
councilman  if  he  desires,  even  though  more  than  one  office  is  to  be 
filled  from  candidates  for  congressmen  or  city  councilmen. 

70-52 

Sept  30 

STATE  PHARMACY 

BOARD. 

PHARMACY  PERMITS 

(ANNUAL)  DUE 

WHEN. 

USE  OF  FEES. 

INSPECTORS, 

SALARIES  AND 

EXPENSES. 

Annual  fee  for  permit  due  October  1,  1952,  permit  expires  June  30, 
1953.  Proprietor  of  wholesale  drug  business  must  be  licensed 
pharmacist  or  have  at  least  one  in  his  employ.  Permit  fees  can  be  used 
if  appropriated  to  Board's  use  by  General  Assembly.  Inspectors  could 
be  hired  after  August  1,  1952,  on  1951-1953  appropriation  if  there  are 

sufficient  funds  in  it. 

70-52 

Dec  9 

ELECTIONS. 

PUBLICATIONS. 

NEWSPAPERS. 

Printing  official  ballot  on  supplement  to  a newspaper,  which  is 
contained  in  the  newspaper  and  distributed  to  all  subscribers, 
constitutes  sufficient  publication  of  the  official  ballot. 

71-52 

Oct  27 

Hon.  Elmer  L.  Pigg 

WITHDRAWN 

75-52 

Feb  29 

PRIVATE 

CORPORATIONS. 

PRIVATE 

BENEVOLENT 

ASSOCIATIONS. 

COUNTY  COURT. 

PUBLIC  MONEY, 

CONTRIBUTIONS  OR 

GIFTS. 

No  county,  city  or  other  political  subdivision  of  the  State  of  Missouri 
can  contribute  or  give  any  public  funds  to  the  "Executive  Committee  of 
the  Greater  Jefferson  City  Committee,  Inc."  as  the  same  is  a private 
corporation. 

76-52 

Oct  7 

HEALTH. 

HOSPITALS. 

COUNTY  COURT. 

The  dissolution  of  a county  public  health  center  can  only  be 
accomplished  as  provided  by  statute.  County  court  without  authority  to 
reduce  tax  rate  voted  for  county  public  health  center. 

77-52 

Jan  10 

Hon.  Leo  J.  Rozier 

WITHDRAWN 

77-52 

Oct  17 

BOND  ELECTIONS. 

FORM  OF  BALLOT. 

COUNTY  BOND 

ELECTIONS. 

The  form  of  the  constitutional  ballot  may  not  be  used  in  submitting  a 
county  bond  issue  to  the  voters.  The  proposition  should  be  placed  on  a 
separate  ballot,  printed  and  in  the  form  prescribed  in  Section  108.060, 

RSMo  1949. 

79-52 

Feb  20 

COUNTY  COURTS. 

STOCK  LAW. 

Section  270.090,  RSMo  1949,  makes  it  mandatory  upon  a county  court, 
upon  petition  of  100  householders  anywhere  within  such  county  to 
submit  the  issue  of  invoking  the  stock  law  at  a general  election  held  in 
such  county  and  it  is  discretionary  with  county  court  as  to  whether 
such  issue  is  to  be  submitted  at  a special  election  preceding  any 
general  election.  Under  Section  270.130,  RSMo  1949,  a single  township 
within  county  is  not  authorized  to  petition  the  county  court  to  hold  an 
election  to  invoke  the  stock  law  within  such  single  township. 

79-52 

Apr  18 

COUNTY  COURT. 

LAW  LIBRARY. 

A county  court  of  a county  of  the  fourth  class  has  no  authority  to 
establish  and  maintain  a law  library  for  the  use  of  the  circuit  judge, 
prosecuting  attorney  and  members  of  the  county  bar. 

81-52 

Jan  31 

COUNTY  SCHOOL 

SUPERINTENDENT. 

SECRETARY'S  SALARY. 

Salary  of  secretary  to  county  school  superintendent  is  limited  to  $1500 
per  annum.  Money  provided  by  law  for  traveling  expenses  of 
superintendent  cannot  be  diverted  to  payment  of  secretary's  salary. 

81-52 

Mar  15 

ADJUTANT  GENERAL. 

ARMORIES. 

APPROPRIATIONS. 

FUNDS. 

Adjutant  General  authorized  to  accept  moneys  from  the  Federal 
Government  to  construct  armories,  providing  the  construction  is 
accomplished  by  compliance  with  state  laws  relating  to  public  works. 

81-52 

Apr  17 

FEES. 

MAGISTRATE  COURT. 

SHERIFFS. 

PROSECUTING 

ATTORNEYS. 

1.  In  cases  where  a fine  has  been  assessed  against  a defendant  and  the 
defendant  is  unable  to  pay  the  costs  or  fine  or  both,  and  serves  out  the 
fine  in  jail,  or  where  a jail  sentence  is  assessed,  that  the  county  is  liable 
for  the  $2.50  magistrate  fee. 

2.  In  situations  such  as  are  set  forth  in  part  1 of  this  conclusion,  the 
county  would  not  be  liable  to  pay  the  fee  of  the  sheriff  or  the 
prosecuting  attorney. 

81-52 

June  4 

BANKS. 

State  chartered  bank  in  solvent  condition  may,  with  approval  of 
Commissioner  of  Finance,  voluntarily  dissolve  under  provisions  of 
general  and  business  corporation  laws,  Chap.  351,  RSMo  1949. 

81-52 

June 

16 

BANKS. 

State  banks  may  issue  capital  notes  pursuant  to  authority  contained  in 
Sec.  362.120,  RSMo,  1949,  though  no  impairment  of  capital  exists. 

81-52 

Aug  25 

Opinion  Letter  to  Major  General  A.  D.  Sheppard 

81-52 

Aug  26 

SCHOOLS. 

Teacher  is  not  re-employed  when  school  board  votes  not  to  re-employ 
teacher  and  written  notice  is  given  to  teacher,  signed  by  president  and 
secretary  of  board. 

81-52 

Oct  30 

Hon.  D.  W.  Sherman, 

Jr. 

WITHDRAWN 

81-52 

Nov  19 

PAUPERS. 

COUNTY  COURT. 

DIVISION  OF 

County  court  may  designate  county  welfare  director  as  its  agent  to 
distribute  county  pauper  fund. 

WELFARE. 

82-52 

Jan  15 

Hon.  Tom  A.  Shockley 

WITHDRAWN 

82-52 

Apr  23 

MOTOR  VEHICLES. 

CHAUFFEUR'S 

LICENSE. 

Section  302.010,  et  seq.,  does  not  require  contractor  driving  own  truck 

to  work  to  have  chauffeur's  license. 

82-52 

Aug  21 

ELECTIONS. 

GENERAL  ASSEMBLY. 

LEGISLATURE. 

SENATE. 

STATE  SENATE. 

Only  counties  comprising  old  senatorial  district  entitled  to  vote  in 
special  election  for  senator  to  fill  vacancy  for  remainder  of  term. 

83-52 

June 

RIVERS. 

Change  in  channel  of  Missouri  river  by  avulsion  does  not  change 

10 

BOUNDARIES. 

former  boundary  line  which  was  the  center  of  old  channel. 

85-52 

Oct  1 

AGRICULTURE. 

LICENSES. 

An  out-of-state  dealer  in  eggs  who  maintains  no  place  of  business  for 
the  sale  of  same  within  the  state  is  not  required  to  obtain  a license 
under  the  provisions  of  Section  196.335,  RSMo  1949;  no  provision 
exists  for  the  collection  of  unpaid  license  fees  for  prior  years. 

85-52 

Nov  19 

COMMISSIONER  OF 

AGRICULTURE. 

FOODS  AND  DRUGS. 

Product  containing  less  than  8%  milk  fats;  or  one  in  which  milk  fats 
have  been  substituted  by  use  of  non-milk  type  fats;  and  product  to 
which  such  oils  have  been  added  to  ingredients  provided  by  Sec. 

196.850  RSMo  1949,  defining  ice  cream;  and  manufacture,  sale,  or 
offer  to  sell  products  as,  or  for  ice  cream  is  illegal,  but  manufacture, 
sale  or  offer  to  sell  product  not  as  or  for  ice  cream  not  illegal. 

85-52 

Nov  21 

COMMISSIONER  OF 

AGRICULTURE. 

FOOD  AND  DRUGS. 

Manufacture  and  sale  of  a frozen  food  product  which  contains 
vegetable  fat  does  not  violate  provisions  of  Section  196.705,  RSMo 

1949. 

86-52 

Jan  25 

AGRICULTURE. 

SCREENINGS - 

DEFINITIONS. 

Section  266.270,  RSMo  1949,  prohibits  the  mixture  of  feed  with 
materials  appearing  in  the  proposed  definition  of  "Chaff  and/or  Dust." 

86-52 

Aug  18 

SCHOOLS. 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

Teacher  who  continues  to  teach  after  attaining  compulsory  retirement 
age  is  entitled  to  receive  retirement  allowance  upon  separation  from 
active  teaching  service. 

88-52 

Dec  18 

STATE  INCOME  TAX. 

PROFITS  FROM  SALE 

OF  BREEDING 

CATTLE. 

VALUATION. 

Director  of  revenue  lacks  power  under  Section  143.200,  RSMo  1949,  to 
make  regulation  that  profits  of  individual  taxpayer,  from  sale  of 
breeding  stock  or  dairy  cattle  is  to  be  assessed  to  full  value  unless 
owned  12  months  prior  to  sale. 

89-52 

Jan  14 

CIRCUIT  CLERKS, 

FEES. 

Clerk  of  the  circuit  court  may  demand  payment  in  advance  for  certified 
copies  of  records  in  his  office. 

89-52 

Jan  15 

TAXATION. 

VOID  TAX  SALE. 

PURCHASER'S  BID  TO 

BE  REFUNDED, 

WHEN 

County  court  is  authorized  to  refund  amount  of  bid  and  interest  to 
purchaser  at  void  tax  sale  only  under  circumstances  provided  by 

Section  140.530,  RSMo  1949.  Court  cannot  legally  refund  total  amount 
of  taxes,  plus  interest  on  same  to  purchaser  who  paid  taxes  on  land 
described  in  collector's  deed  for  years  subsequent  to  void  tax  sale. 

89-52 

Jan  31 

ELECTIONS. 

April  29th  last  day  for  filing  for  nomination  in  August  primary. 

89-52 

Feb  15 

LOTTERIES. 

A transaction,  whereby  with  the  sale  of  an  admission  ticket  or  a sale  of 
merchandise,  a coupon  would  be  given,  entitling  the  holder  to  a 
chance  at  a prize,  would  be  a lottery  and  would  therefore  be  illegal. 

89-52 

Mar  4 

Hon.  Walter 

Toberman 

WITHDRAWN 

89-52 

May  1 

ELECTIONS. 

SECRETARY  OF  STATE. 

Declarations  of  candidacy  for  nomination  on  Socialist  Labor, 

Progressive,  Christian  Nationalist  and  Socialist  Party  tickets  should  be 
certified  to  county  clerks  by  Secretary  of  State. 

89-52 

May  15 

CIRCUIT  JUDGE  - 

TERM  OF  OFFICE  ON 

APPOINTMENT  TO 

FILL  A VACANCY 

UNDER  NON- 
PARTISAN COURT 

PLAN. 

A Circuit  Judge  appointed  to  fill  a vacancy  under  the  provisions  of  the 
non-partisan  court  plan  provided  in  Art.  V of  the  Constitution  of  this 
State  will  hold  office  for  a term  ending  Dec.  31,  following  the  next 
General  Election  after  the  said  Circuit  Judge  has  been  in  the  office  for  a 
period  of  twelve  months  after  his  appointment. 

89-52 

June 

10 

Hon.  Walter  H. 

Toberman 

WITHDRAWN 

89-52 

June 

13 

AGRICULTURE. 

Regulations  3,  sub-part  a and  4,  sub-part  a,  are  valid  and  enforceable 
insofar  as  they  do  not  conflict  with  applicable  federal  regulations  upon 
the  same  subject. 

89-52 

Aug  28 

ELECTIONS. 

POLITICAL  PARTIES. 

AMERICA  FIRST 

PARTY. 

The  candidates  for  president  and  vice-president  of  the  America  First 
Party  should  be  certified  out  by  the  Secretary  of  State  for  the  election 
to  be  held  in  November,  1952. 

89-52 

Oct  21 

ELECTIONS. 

National  director  of  political  party  may  not  withdraw  names  of 
presidential  and  vice  presidential  candidates. 

89-52 

Nov  12 

RECORDERS. 

COUNTIES. 

Instruments  retained  on  file  in  county  recorder's  office  for  one  year  as 
required  by  Section  59.360,  RSMo  1949,  to  be  disposed  of  in  manner 
set  forth  in  Section  59.430  if  possible,  and  if  not  so  disposed  of  the 
same  may  be  removed  to  any  convenient  and  safe  storage  space. 

90-52 

Apr  3 

MERIT  SYSTEM. 

EMPLOYMENT 

1)  Chief  Appeals  Referee  in  Division  of  Employment  Security  not  an 
attorney  within  exemption  provisions  of  State  Merit  System  Act;  2) 

SECURITY. 

Incumbent  with  merit  system  status  under  Merit  System  Council 
continues  to  enjoy  merit  status. 

91-52 

Feb  20 

Mr.  Joseph  P.  Uxa 

WITHDRAWN 

92-52 

Apr  1 

MOTOR  VEHICLES. 

SUSPENSION  OF 

OPERATOR'S  AND 

CHAUFFEUR'S 

LICENSES. 

Sec.  302.170(3)  RSMo  1949,  was  repealed  by  Amended  S.C.S.  for  H.C.S. 
for  House  Bills  22,  49,  56  and  114,  66th  General  Assembly,  effective 

Jan.  1,  1952.  Sec.  302.225(4)  of  act  grants  named  courts  power  to 
order  suspension  and  revocation  of  operator's  and  chauffeur's  license 
for  causes  in  act.  Upon  conviction  of  offense  for  which  license  can  be, 
and  is  ordered  suspended,  trial  court  must  report  same  to  Director  of 
Revenue,  who  has  mandatory  duty  to  suspend  license  for  time 
specified  in  statute.  Trial  court  cannot  order  license  surrendered  for 
suspension  period. 

92-52 

Sept  10 

NONINTOXICATING 

BEER. 

ELECTION  DAYS. 

The  sale  of  nonintoxicating  beer  on  election  days  by  persons  holding 
licenses  to  sell  nonintoxicating  beer  is  legal. 

93-52 

May  5 

OFFICERS. 

The  offices  of  mayor  of  a fourth  class  city  and  director  of  an 
incorporated  fire  district  are  compatible. 

93-52 

Oct  22 

HEALTH. 

COUNTIES. 

County  public  health  center  operating  under  Chapter  205,  RSMo  1949, 
has  no  express  or  implied  power  to  purchase  site  for  county  garbage 
dump. 

93-52 

Nov  20 

COUNTIES  OF  FIRST 

CLASS. 

UNDER  CHARTER 

FORM  OF 

GOVERNMENT. 

COUNTY  CHARTER. 

CONSTABLE'S 

SALARIES. 

CONSTITUTION  (SECS. 
18(E)  AND  18(B)  OF 
ARTICLE  VI). 

Salaries  of  constables  in  St.  Louis  County  are  set  by  County  Charter. 

94-52 

Aug  19 

SAVINGS  AND  LOAN 

ASSOCIATIONS. 

Savings  and  Loan  Association  subject  to  provisions  of  Chap.  369,  RSMo 
1949,  may  not  amend  charter  to  vest  power  in  board  of  directors  to 
make,  amend,  alter  and  repeal  by-laws. 

94-52 

Oct  31 

BONDS. 

SEWER  BONDS. 

ELECTIONS. 

(1)  Water-Sewer  Revenue  Bonds  authorized  by  House  Bill  No.  45,  1951, 
need  not  be  offered  for  public  sale;  (2)  and  need  only  a four-seventh 

vote. 

94-52 

Nov  18 

TAXATION. 

SCHOOLS. 

In  computing  the  average  school  levy  for  railroads  and  other  public 
utilities  all  districts  including  fractional  districts  partially  within  the 

county  should  be  considered.  If  there  has  been  a partial  failure  to  levy 
school  taxes,  such  may  be  carried  in  a supplemental  tax  book  and 

collected  as  other  taxes. 

96-52 

Feb  20 

SCHOOLS. 

PUBLIC  BUILDINGS. 

School  board  authorized  to  construct  school  building  without  entering 

into  formal  contract  for  same.  School  board  could  make  direct 

purchases  of  materials  needed  and  employ  necessary  labor  to  do  the 

work. 

96-52 

May  17 

SCHOOLS. 

STATE  AID. 

Enlarged  school  district  entitled  to  receive  state  aid  as  provided  in 

Senate  Bill  143  when  building  program  was  begun  before  effective  date 
of  said  bill  but  will  not  be  completed  until  after  said  date.  Enlarged 
school  district  with  more  than  250  pupils  enrolled  entitled  to  additional 
building  aid  under  Senate  Bill  No.  143  in  carrying  out  an  additional 
building  program. 

96-52 

June 

SCHOOLS. 

State  Board  of  Education  may  apportion  as  excess  school  moneys  one 

18 

APPROPRIATIONS. 

half  of  the  biennium  appropriation  made  by  the  Legislature  for  school 

purposes. 

97-52 

Jan  11 

TIMBER. 

RECORDS  KEPT  BY 

PURCHASER. 

Record  as  to  the  section,  township  and  range  on  which  timber  grew  is 

sufficient. 

97-52 

Jan  16 

OFFICERS. 

Officers  whose  residence  is  five  or  more  miles  from  point  where  he 

serves  as  a witness  is  entitled  to  receive  witness  fees. 

97-52 

Oct  27 

ELECTION  JUDGES. 

CANDIDATES  FOR 

OFFICE. 

A candidate  for  office  cannot  serve  as  an  election  judge  at  the  election 

in  which  he  is  a candidate. 

99-52 

May  23 

COUNTY  COURTS. 

ADJOURNED  TERMS. 

Two  judges  constituting  a quorum  for  doing  business  under  Section 
49.070  RSMo  1949,  may  legally  call  an  adjourned  term  of  county  court 
on  Saturday  following  adjournment  of  regular  term  the  previous  day, 
under  authority  of  Section  49.200  RSMo  1949. 

STATE  'BOARD  OP  ACCOUNTANCY:  Effective  date  of  House  Bill  No,  WiO  , 

EFFECTIVE  DATE  OF  HOUSE  BILL  was  October  9#  19 5lJ  and  that  the*'  * 

#449  of  66th  GENERAL  ASSEMBLY  members  of  the  State  Board  of  Accountancy 
NOW  SECTION  326*200  RSMO  1949 * appointed  prior  to  October  W,  1961,  shall 
COMPENSATION  OF  BOARD  MEMBERS!  not  receive  the  Increase  of  compensation 

allowed  in  H.B,  449#  supra,  during  their 
present  terms  of  office, 

April  23#  1952 


Missouri  State  Board  of  Accountancy 
209  Monroe  Street 
Jefferson  City,  Missouri 

Gentlemen! 

Your  request  for  an  official  opinion  of  this  office  has 
been  referred  to  me  for  reply.  Your  request  reads  as  follows: 

"The  Missouri  State  Board. of  Accountancy 
would  appreciate  the  opinion  of  your 
office  as  to  the  construction  of  section 
326,200  relative  to  the  compensation  of 
board  members  which  was  altered  by  house 
bill  44-9#  enacted  by  the  66th  General 
Assembly,  to  increase  the  fees  of  the  board 
members  from  five  dollars  a day  to  ten 
dollars  a day, 

"Will  you  please  advise  the  board  as  to  when 
this  bill  went  into  effect,  and  whether  or 
not  this  additional  compensation  may  be  paid 
immediately.  We  would  like  for  you  to  keep 
in  mind  that  members  of  the  board  are  appointed 
for  terms  that  overlap  the  terras  of  other 
members,  and  if  the  Increase  may  be  paid  only 
to  successors  of  the  present  members,  there 
will  be  considerable  confusion  in  regard  to 
the  payments  during  the  years  some  of  the 
members  will  receive  the  increase  and  others 
will  not," 

House  Bill  No,  449  of  the  66th  General  Assembly  was  truly 
agreed  to  and  finally  passed  without  any  emergency  clause  and 
was  therefore  not  in  effect  on  or  before  the  11th  day  of  July, 
1951*  The  same  was  approved  and  signed  by  the  Governor  on  July 
31,  195l»  On  June  1 5#  1951#. there  was  passed  by  the  General 
Assembly  of  Missouri,  House  Concurrent  Resolution  No.  12,  which 
reads: 
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"Whereas,  Section  29,  Article  II  of  the 
Constitution  of  1945  provides  that  If  the 
General  Assembly  reoesses  for  thirty  days 
or  more  it  may  prescribe  by  joint  reso- 
lution that  laws  previously  passed  and  not 
effeetlve,  shall  take  effect  ninety  days 
from  the  beginning  of  such  reoess  and, 

"Whereas,  the  66th  General  Assembly  has 
resolved  to  reoess  for  a period  beginning 
July  11,  1951#  and  ending  August  15*  1951# 

"Now,  therefore,  be  it  resolved  by  the 
House  of  Representatives  and  Senate  jointly, 
that  all  laws  passed  by  the  66th  General 
Assembly  of  the  State  of  Missouri,  on  or 
before  the  11th  day  of  July,  1951#  and  not 
effective,  shall  take  effect  ninety  days 
from  the  beginning  of  said  reoess,  that  Is 
to  say,  shall  take  effect  and  be  In  force 
on  the  9th  day  of  October#  1951*" 

Prom  this  resolution  it  Is  our  opinion  that  House  Bill  No 
449#  supra,  repealed  former  Section  326*200,  RSMo  1949 » and 
enacted  a new  section,  Seotlon  326*200,  which  was  effeotlve  as 
of  Ootober  9,  1951#  and  which  raised  the  compensation  of  the 
members  of  the  State  Board  of  Aocountanoy  from  $5*00  to  $10*00 
per  day* 

Seotlon  326*160,  RSMO  1949#  dealing  with  State  Board  of 
Accountancy— Members— Qualifications— Terms— is  in  part,  as 
follows* 


"1*  Within  sixty  days  after  the  taking  effeot 
of  this  law,  the  governor  shall  qp  point  five 
suitable  persons,  by  and  with  the  advice  and 
consent  of  the  senate,  who  shall  constitute 
a board  by  the  name  and  style  of  the  •Missouri 
State  Board  of  Accountancy,  • with  the  functions, 
powers  and  duties  herein  prescribed. 

"2*  Each  member  of  said  board,  both  those 
initially  appointed  and  all  successor  appointees, 
shall  be  the  holder  of  a certificate  as  a certified 
public  accountant,  issued  pursuant  to  and  under 
the  laws  of  this  state;  and  shall,  at  the  time 
of  his  appointment,  be  a resident  of  this  state; 
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and  have  practiced  continuously  in  this  state, 
as  and  under  the  designation  of  a certified 
publio  accountant,  or  as  a public  accountant, 
for  a period  of  at  least  five  years  Immediately 
preceding  his  appointment# 

"3.  The  term  of  one  of  the  initial  appointees  shall 
expire  with  July  first  of  the  calendar  year  immediately 
succeeding  that  in  which  his  appointment  was  madej 
and  the  terras  of  the  other  initial  appointees  shell 
expire,  respectively,  with  the  first  day  of  July, 
one,  two,  three  and  four  years  after  the  expiration 
of  the  shortest  term  aforesaid.  Upon  the  expiration 
of  each  of  said  initial  terms,  the  term  of  offioe  of 
eaoh  member  thereafter  appointed  shall  be  five  years. 
Vacancies  shall  be  filled  by  the  governor  for  the 
unexpired  term.  Every  member  shall,  however,  hold 
offioe  until  his  successor  is  appointed  and  qualified. 

No  member  whose  term  shall  have  expired,  or  been 
terminated  for  any  reason,  shall  be  eligible  for 
reappointment  for  a period  of  two  years. 

"Ij.,  To  every  member  appointed  by  the  governor 
there  shall  be  Issued  a commission  or  certificate 
of  appointment}  and  every  appointee,  before  entering 
upon  his  duties,  shall  take  the  oath  of  office 
required  by  the  constitution  of  all  officers  under 
the  authority  of  this  state, 

"5*  Any  member  of  the  board  may  be  removed  by 
the  governor  for  misconduct,  inoompetency  or  neglect 
of  duty  I provided,  he  shall  first  be  given  an 
opportunity  to  be  heard  in  his  own  behalf." 

(Underscoring  ours. ) 

Thus,  after  a reading  of  the  above  statute,  we  observe  that, 
under  part  3 thereof,  it  states  that:  "the  term  of  each  member 
thereafter  appointed  shall  be  five  years."  Therefore,  the 
statute  clearly  shows  that  the  member  has  a specific  term  of 
five  years  and  as  suoh  we  conolude  that  he  is  an  officer  of  the 
state  within  the  meaning  of  Article  VII,  Seotion  13,  Constitution 
of  Missouri,  1914-5*  Further,  we  note  after  a study  of  part  $ 
that  tiny  member  of  the  Board  may  be  removed  by  the  Governor  for 
the  reasons  given  therein  but  that  he  shall  first  have  been  given 
an  opportunity  to  be  heard  in  his  own  behalf.  Therefore,  it  is 
our  opinion  that  the  Board  members,  as  officers  of  the  state,  have 
a definite  term  and  cannot  be  removed  except  for  cause  upon  a 
hearing  first  being  had  by  the  Governor, 
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Artiole  VII,  Seotion  13  of  the  Constitution  of  Missouri, 
reads  as  follows! 

"Sec.  13*  Limitation  on  Inorease  of  Compensation 
and  Extension  of  Terms  of  Office.— The  compensation 
of  state,  county  and  municipal  officers  shall  not 
be  lnore&sed  during  the  term  of  office)  nor  shall 
the  term  of  any  officer  be  extended." 

In  accordance  with  the  abore  provision  of  our  present 
Constitution  and  a similar  one  of  the  Constitution  of  1875*  Artiole 
XIV,  Section  8,  our  courts. have  many  times  held  that  officers, 
such  as  the  members  of  the  State  Board  of  Accountancy,  have  a set 
and  definite  term  of  office  and  are  not  entitled  to  any  increase 
in  their  compensation  during  that  term  of  office. 

This  reasoning  is  the  reason  for  our  opinion  here  holding 
that  members  of  the  State  Board  of  Accountancy,  who  were  appointed 
prior  to  the  9th  day  of  Ootober,  1951*  are  not  entitled  to  the 
Inorease  in  compensation  during  their  terms  of  office,  but  we 
are  of  the  opinion  that  anyone  appointed  to  said  Board  after  the 
aforesaid  9*bi  day  of  October  is  entitled  to  the  increased  compen- 
sation granted  by  House  Bill  No.  Jjlj.9  of  the  66th  General  Assembly, 
supra. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
effective  date  of  House  Bill  No.  ljlj-9*  supra,  was  October  9th» 

1951 ) that  the  members  of  the  State  Board  of  Accountancy, 
appointed  prior  to  Ootober  9*  1951,  shall  not  reoelve  the  inorease 
granted  by  House  Bill  No.  1j49*  supra,  during  their  present  terms 
of  offioe)  and  that  any  member  appointed  to  the  State  Board  of 
Accountancy  after  October  9*  1951*  shall  be  entitled  to  the 
increased  compensation  mentioned  in  House  Bill  No.  supra, 

being  the  sum  of  $10.00  for  each  day  devoted  to  the  affairs  of 
the  Board. 

Respeotfully  submitted. 


A.  BERTRAM  ELAM 
Assistant  Attorney  General 


APPROVED 


J.\£.  VkflW 
Attorney  General 
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PROSECUTING  ATTORNEY,  ) A prosecuting  attorney  in  one  county 

• ) may  serve  also  as  prosecuting  attorney  in 

) another  county  under  appointment  to  fill 
VACANCY  IN  OFFICE:  ) a vacancy. 


Honorable  Ray  Adame 
Representative  of  Reynolds  County 
House  of  Representative# 

Jefferson  City,  Missouri 

Dear  Mr,  Adams: 

$ We  have  given  careful  consideration  to  your  request 

for  an  opinion  contained  in  your  letter  in  which  you 
wanted  to  know  if  a prosecuting  attorney  of  one  county 
could  legally  hold  the  office  of  prosecuting  attorney  in 
another  county  under  appointment  to  fill  a vacancy /when 
no  resident  lawyer  could  or  would  accept  the  appointment. 

The  qualifications  for  a person  elected  to  the  office 
of  prosecuting  attorney  are  contained  in  Section  56,010, 
RSMo  I9I4.9,  which  provides,  among  other  things,  that  he 
must  have  been  "a  bona  fide  resident  of  the  county  in 
which  he  seeks  election  for  twelve  months  next  preceding 
the  date"  of  the  eleotlon  at  which  he  is  a candidate. 

There  is  another  statute,  however,  which  applies 
to  the  appointment  of  a person  to  fill  a vacancy  in  the 
office  of  prosecuting  attorney.  This  is  Section  103>.050, 
RSMo  19^9#  which  Is  as  follows: 

"If  any  vacancy  shall  happen  from 
any  cause  in  the  office  of  the 
attorney  general,  circuit  attorney, 
prosecuting  attorney  or  assistant  ' 
prosecuting  attorney,  the  governor, 
upon  being  satisfied  that  such 
vacancy  exists,  shall  appoint  some 
competent  person  to  fill  the  same 
until  the  next  regular  eleotion  for 
attorney  general,  prosecuting  attorney 
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or  assistant  prosecuting  attorney, 
as  the  case  may  be;  provided,  in  the 
case  of  a vacancy  in  the  office  of 
prosecuting  attorney,  if  there  is 
no  qualified  person  in  the  county  who 
can  or  will  accept  such  appointment, 
then  the  governor  may  appoint  any 
person  who  possesses  all  the  qualifi- 
cations set  forth  in  seotion  56.010, 

RSMo  19^-9 » except  the  qualification 
as  to  residence." 

This  settles  the  question  as  to  residence,  and  the 
only  remaining  matter  for  consideration  is  whether  or  not 
the  same  person  may  hold  the  two  offices  at  the  same  time. 
There  is  a common  law  rule  which  holds  that  a person  can- 
not serve  in  two  or  more  offices  at  the  same  time  when  the 
duties  and  functions  of  the  offices  are  Inconsistent  or 
incompatible. 

The  high  courts  of  this  state  have  in  numerous  cases 
defined  this  principle.  The  St.  Louis  Court  of  Appeals,  in 
Bruce  v.  City  of  St.  Louie,  217  S.W.  (2d)  744*  l*c.  74®* 
said: 

"The  limitation  at  common  law  upon 
the  holding  of  two  or  more  offices 
at  one  and  the  same  time  extends  no 
farther  than  to  prohibit  the  hold- 
ing of  incompatible  offices.  Any 
further  inhibition  must  be  constitu- 
tional or  legislative,  -fr  w 

The  two  offices  of  prosecuting  attorney  could  not  by 
any  stretch  of  the  imagination  be  considered  incompatible, 
for  the  duties  and  functions  are  exactly  the  same  in  the 
two  counties.  Moreover,  there  is  no  constitutional  or 
statutory  inhibition  in  Missouri  to  keep  the  same  person 
from  holding  the  two  offices  at  the  same  time. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a prosecuting 
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attorney  In  one  county  may  serve  also  as  prosecuting 
attorney  in  another  county  under  appointment  to  fill  a 
vacancy  when  there  Is  no  qualified  person  In  the  county 
who  can  or  will  accept  such  appointment. 


Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROVED l 


Attorney  General 


BAT/fh 


TAXATION: 

CREDIT  INSTITUTIONS: 
PARTNERSHIPS: 

i 


FILLED 


Par.  3,  Sec.  148.150  RSMo  1949  -of  Credit 
Institutions  Tax  Act  of  1946,  construed  by 
general  rule  of  statutory  construction. 

Read,  construed  and  harmonized  with  sub- 
sequent uniform  Partnership  Act.  Former 
law  construed  strictly  against  state; 
deduction  of  said  statute  construed  strictly 
against  taxpayer.  Partnership  Act  prohibits 
parties  from  drawing  salary,  hence  in  arriving 
at  net  income  taxable  to  partnership  under 
Credit  Institutions  Tax  Act,  partners  salaries 
not  deductible  under  Par.  3;  Sec.  148.150, 
thereof. 


August  25,  1952 


Mr.  T.  R.  Allen, 
Supervisor,  Income  Tax 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received  and  reads  as  follows: 


"Re:  Partnership  operation 
of  credit  institutions 

"In  the  administration  of  the  credit  institution  tax, 
a question  hrs  arisen  with  regard  to  the  interpretation 
of  the  Law  as  set  out  in  Section  148.150,  Paragraph  3» 
R.S.Mo  1949,  and  a ruling  is  desired  in  connection 
with  the  interpretation  o f certain  -ohraseology'  included 
therein  with  regard  to  a partnership  operation*  the 
taxpayer  in  the  oaee  involved  being  the  A.B.C.  Finance 
Company  of  Kansas  City,  Missouri,  which  is  a partner- 
ship consisting  of  four  partners. 

"Two  of  these  partners  devote  their  full  time  to  the 
running  of  the  business  and  as  payment  therefor  are 
paid  $700  a month  each.  Taxpayer  complains  in 
studying  the  Act  that  they  can  find  no  distinction 
made  between  corporations  or  partnerships  and  the  Act 
states  that  in  computing  net  income,  there  is  provided 
•reasonable  allowance  for  salaries  and  other  compensation 
for  personal  service  actually  rendered.1  ( Underscoring 
oursT" 


"Uils  Department  has  refused  to  permit  the  deduction 
herein  referred  to  salaries  to  be  claimed  for  partners 
as  a deduction  in  arriving  at  net  taxable  Income  for 
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the  purooee  of  the  or'-dlt  Institution  tax.  Taxpayer 
claims  that  to  allov  such  a deduction  to  & corporation 
and  not  allov  It  to  a partnership  would  be  discriminatory. 
The  contention  of  this  Department  la  that  a partner  of  any 
business  may  not  drew  a salary  and  that  under  the  pro- 
visions of  .the  Act  that  suoh  an  item  oould  not  be  classi- 
fied as  ordinary  and  neoessary  expense  paid  or  Incurred 
by  the  taxpayer. 

"Vi 11  you  kindly  advise  whether  in  your  opinion  suoh  a 
deduction  as  herein  referred  to  would  be  within  the 
meaning  of  the  Statute  for  the  purpose  of  arriving  at 
taxable  income  for  credit  institution  tax." 

The  opinion  request  oalls  for  an  interpretation  of  paragraph  3 
of  Section  148.150,  RSMo  1949,  which  Is  a part  of  vhat  has  been 
termed  the  "Credit  Institution®  Tax  Act  of  1946."  This  section 
allows  the  taxpayer  oertain  deduction*  in  oomrmtlng  net  income 
subject  to  the  tax,  and  reads  as  follows* 

"In  computing  net  income  there  shall  be  allowed  as 
deductions  all  ordinary,  and  necessary  expenses 
paid,  or  incurred  by  the  taxpayer  during  the  income 
period  in  carrying  on  Its  trade  or  business  in 
the  State  of  Missouri.  Without  limiting  the 
generality  of  the  foregoing  there  shall  be  allowed 
as  deduction:  A reasonable  allowance  for  salaries 
and  other  compensation  for  personal  servloes  actually 
rendered;  rents,  repairs,  bad  debts  and  debts  ordered 
to  be  charged  off  by  the  commissioner  of  finance; 
interest,  cost  of  Insurance  and  advertising;  all 
taxes  paid  or  aocrued  during  the  Income  period  to 
the  United  States  and  all  taxes  paid  or  accrued  on 
real  estate  to  the  state  of  Missouri  or  any  political 
subdivision  thereof;  all  contributions  paid  or  aeerued 
pursuant  to  the  unemployment  compensation  law  of 
Missouri;  reasonable  allowances  for  Asoreclation  and 
depletion;  amortisation  of  premiums  on  bonds, 
debentures,  notes  or  other  securities  or  evidences 
of  indebtedness;  a reasonable  allowance  for  payments 
or  contributions  to  or  on  aocount  of  any  pension 
or  retirement  fund  or  plan  for  Its  officers  or  em- 
ployees; contributions  to  any  corporation,  association 
or  fund  organised  and  operated  exclusively  for  religious, 
ohari table,  scientific,  literary  or  eduoatlonal  pur- 
poses, no  part  of  the  net  earnings  of  whioh  Inure  to 
the  benefit  of  any  private  shareholder  or  individual 
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to  an  amount  whioh  does  not  exceed  five  per  cent  of 
the  taxpayer’s  net  Income  as  oomputed  without  the 
benefit  of  this  deduction;  losses  from  the  sale  or 
disposition  of  any  property,  real  or  personal,  tangible 
or  Intangible;  and  all  other  losses  sustained  during 
the  income  period  not  compensated  for  by  insurance; 
provided,  however,  that  deductions  allowed  to  pawn- 
brokers shall  be  the  same  per  cent  of  the  total 
deductions  allowable  under  this  section  as  the  total 
volume  of  their  loan  business  bears  to  the  total 
volume  of  their  loan  and  merchandise  business  combined." 

The  opinion  reouest  does  not  state  whether  the  salaries  thus 
paid  are  in  addition  to  the  share  of  profits  of  the  business  to 
which  these  partners,  along  with  the  others  are  entitled,  but  It 
Is  assumed  that  the  salaries  are  paid  in  addition  to  the  share  In 
the  firm’s  profits  received  by  the  salaried  partners. 

The  term  "taxpayer"  as  used  in  above  mentioned  Credit  Insti- 
tutions Tax  Act,  has  been  defined  by  paragraph  6,  Seotlon  1&8.130 
RSMo  19^9*  to  mean  any  credit  Institution  subject  to  the  tax  pro- 
vided by  said  act,  and  the  term  "credit  institution, * has  been 
defined  by  paragraph  (2)  of  said  section  and  reads  as  follows! 

"(2)  The  term  "credit  institution"  means  every 
person,  firm,  partnership  or  corporation  engaged 
principally  In  the  consumer  credit  or  loan  business 
in  the  making  of  loans  of  money,  credit,  goods,  or 
things  In  action,  or  in  the  buying,  selling,  or 
discounting  of,  or  investing  in  negotiable  or  npn- 
negotiable  instruments  given  as  security  for  or  in 
payment  of  the  purchase  prioe  of  consumer  goods.' 

Without  limiting  the  generality  of  the  foregoing, 
the  term  "credit  Institution"  shall  include  persons, 
firms,  partnerships,  and  corporations,  operating' or 
licensed  under  the  small  loan  laws  of  this  state, 
or  under  the  laws  of  this  state  relating  to  loan 
and  Investment  companies,  and  pawnbrokers,  but 
shall  hot  include  banks,  trust  companies,  credit 
unions,  Insurance  companies,  mutual  savings  and 
loan  associations,  savings  and  loan  associations 
or  real  estate  mortgage  loan  companies;  * * *." 

The  courts  have  never  passed  upon  the  proposition  embodied  in 
your  inqx^iry,  and  the  meaning  Intended  to  have  been  given  this 
seotlon  by  the  legislature  will  hove  to  be  determined  by  the  general 
rules  of  statutory  construction. 
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While  taxing  statute  are  to  be  construed  strictly' against  the 
taxing  authorlt  and  liberally  in  favor  of  the  taxpayer,  it  has  long 
been  the  rule  In  Missouri  that  a taxpayer  who  olalms  to  be  entitled 
to  an  exemption  from  taxes  has  the  burden  of  proving  that  he  un- 
mistakeably  falls  within  the  class  of  taxpayers  specifically  ex- 
empted from  the  payment  of  the  taxes.  This  general  rule  was  stated 
to  be  the  law  in  the  case  of  In  Re:  First  National  Safe  Deposit 
Company  351  Mo.  4-23,  in  vhioh  the  court  said  at  1.  c.  427: 

"It  is  the  general  rule  that  taxing  statutes  are 
to  be  strictly  cons  timed  in  favor  of  the  taxuayer, 
and  against  the  taxing  authority;  but  this  does 
not  extend  to  exemption  provisions  of  such  statutes. 

The  applicable  rule  in  the  latter  connection  is  as 
stated  in  State  ex  rel.  St.  Louis  Y.M.C.A.  v.  Gehner, 

320  Mo.  1172,  11  S.  W.  (2d)  30:  1 ...  no  such 

exemption  can  be  allowed,  except  upon  clear  and 
unequivocal  proof  that  such  release  is  required  by 
the  terms  of  the  statute.  If  any  doubt  arises  as  to 
the  exemption  claimed,  it  must  operate  most  strongly 
against  the  party  claiming  the  exemption. 

. . . "Such  statute  and  conetl tutlonal  provisions  are 
construed  with  strictness  and  most  strongly  against, 
those-  claiming  the  exemption  ...»  the  burden  is  on 
the  claimant  to  eetabl lsh  clearly  his  right  .to 
exemption."  . . . " /See,  also,  8tate  ex  rel.  <!plllere 
v.  Johncton,  214  Mo.  656,  113  S.  M.  1083;  1 Cooley  on 
Taxation  (3d  Ed.)  357-358/y" 

(Underscoring  ours*) 

We  cannot  and  do  not  agree  with  the  taxpayer  that  the  salaries 
of  the  partners  ere  proper  legal  deductions  against  the  tax,  and 
that  Section  148.150,  supra,  is  broad  enough  to  Include  such 
deductions.  It  is  obvious  that  in  construing  paragreph  3 of  this 
section  the  legislature  never  Intended  it  to  have  the  meaning  ascribed 
to  it  by  the  taxpayer,  for  to  construe  it  thus,  one  must  necessarily 
presume  that  the  legislature  was  ignorant  of  the  laws  pertaining 
to  partnerships  at  the  time  of  the  enactment  of  said  section.  One 
must  also  presume  that  the  legislature  subsequently  passed  the 
Uniform  Partnership  Act,  certain  provisions  of  whioh  (to  be  herein- 
after noted),  were  intended  to  be  in  conflict  with  Section  14-8.150 
supra,  if  the  interpretation  placed  upon  said  section  by  the  tax- 
payer is  correct. 

One  cannot  presume  thet  the  legislature  did  not  know  the  law 
pertaining  to  partnerships,  or  of  taxation  at  the  time  of  the 
passage  of  the  section  under  consideration,  for  such  presumption 


. . \ . 
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would  be  In  conflict  with  certain  well  established  principles  of 
law  to  the  contrary.  Regarding  presumptions,  the  St.  Louis  Court 
of  Appeals,  in  the  case  of  81kes  v.  St.  Louis  ft  8.F.R.  Co.,  127 
Mo.  App.  326,  at  1.  c.  33&.  said: 


"In  examining  this  statute  and  seeking  to  artlve 
at  the  legislative  intention  therein  manifested, 
ve  "met  do  so  with  the  knowledge  that  the 
Legislature  Is  presumed  to  know  the  exTsflng 
state  of  the  law  relating  to  subjects  vltli  which 
they  deal  at  the  time  they  act  on  a given  oucsiion, 
and  therefore  are  deemed  to  have  dealt 'with  I®£ 
matter  In  the  light  of  the  state  of  the  law  then 


existing. 


(Underscoring  ours) 


Therefore,  ve  must  presume  that  the  legislature  knew  the  laws 
pertaining  to  taxation  at  the  time  of  the  passage  of  Seotion  358.180 
supra,  and  did  not  Intend  that  the  Uniform  Partnership  Act,  should 
be  In  conflict  with  any  of  the  previously  established  principles  of 
law  pertaining  to  taxation  or  of  partnerships,  particularly  the 
provisions  of  the  Credit  Institutions  Tax  Act. 

In  Missouri,  a partnership  has  long  been  reeognlzed  as  a 
contractual  relationship  between  tvo  or  more  competent  persons  by 
vhioh  they  pool  their  money,  effect,  labor,  skill , some  or  all  of 
them  into  & business  and  divide  the  profits  and  bear  the  losses  In 
certain  proportions. 

It  Is  apparent  that  In  the  legal  contemplation, ‘ of  partnerships, 
a partner  Is  an  owner,  and,  In  a general  partnership,  such  as  the 
one  mentioned  In  the  opinion  reouest,  each  partner  Is  authorized 
to  act  for  the  partnership  and  to  bind  the  firm  within  the  scope 
of  Its  business.  The  Individual  partners  ere  the  owners,  and  aside 
from  them  the  partnership  has  no  separate  existence,  and  is  not 
a legal  entity.  This  principle  of  law  was  decided  In  the  oase  of 
Chambers  v.  Macon  Wholesale  Grocer  Co.  et  al.,  70  S.W.  (2d)  884-. 

We  quote  from  a portion  of  the  opinion  found  at  l.c.  889: 

»*  # * * Hiat  a partner  Is  solely  an  owner  and 
1 employer,  and  not  an  employee,  within  the  meaning 

of  our  act,  would  seem  to  be  true  from  the  very 
nature  of  a partnership  as  well  as  from  the  terms 
or  the  aot.  A partnership  Is  not  an  entity  apart 
from  the  Individuals  composing  it.  ^7  C.~J.  9^7 , ~~ 

Sec.  ^77  20  R.C.L.  799-806,  Secs.  1-6.  Certainly 
no  one  would  contend  that  a partner  who  was  injured 
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by  some  defective  condition  of  partnership 
property  or  by  negligence  of  a partnership 
employee  could  recover  from  the  other  partners, 
who  did  not  participate  directly  In  the  aot,  for 
the  fault  would  be  his  as  much  as  theirs.  The 
partners  own  the  property  and  the  business 
individually  Just  the  same  as  If  one  of  them 
owned  It  all,  although  their  ownership  Is  subject 
to  the  rights  of  all.  hy  C.  J.  Sees.  176,'  188, 

805;  20  R.C.L.  850,  Sec.  56;  20  R.C.L.  870, 

Sec.  81.  There  is  a difference,  however,  between 
mere  Joint  omershlp  of  property  and  partnership 
ownership  (20  R.C.L.  806,  807,  Secs.  7,  8),  and 
that  Is  the  distinction  between  the  Ellis  Case 
^nd  sharp  v.  Carswell,  s.  c.  391,  by  S.  L.  R. 

335*  3 B.W.C.C.  552,  cited  by  respondent.  *A 
partnr  cannot  maintain  an  action  at  law  against 
hi 8 copartners  for  services  rendered  or  for 
premises  leased  to  the  firm,  although  the  partner- 
ship agreement  secures  to  him  a fixed  sum  therefor; 
• « *nor  for  money  loaned  to  or  oaid  for  the  firm*; 
because  *lt  would  be  useless  for  one  partner  to 
recover  what,  upon  taking  a general  account  among 
all  the  partners  he  might  be  liable  to  return1; 
and  because  ‘such  tr  nsactlons  do  not  result 
in  one  partner  becoming  a debtor  to  or  creditor 
of  the  others.*  Burdick  on  Partnership, 333* 
Accordingly,  the  remedy  of  a partner  is  an  action 
In  equity  for  an  accounting  whereby  he  Is  entitled 
to  have  hie  claim  considered  In  the  distribution  of 
the  partnership  property,  by  C.J.  802,  See.  250; 

20  R.C.L.  873,  See.  8fc,  92b,  Sec.  139.  Even  a 
cause  of  action  against  third  persons  Is  a partner- 
ship asset,  and  ail  partners  must  ordinarily  Join 
In  the  suit.  20  R.C.L.  920,  Seos.  132,  133. 

"Besides  the  partner* s personal  ownership  of  the 
business,  In  all  partm  rehlp  affairs,  each  partner- 
acts,  or  has  authority  to  act,  both  as  principal 
for  himself  and  as  agent  for  the  other  partners, 
while  an  agent,  servant,  or  other  employee  does 
not  act  for  himself  but  for  his  principal  alone; 
an  agent  being  employed  to  bring  about  contractual 
relations  between  his  principal  and  third  persons, 
not  between  such  persons  and  himself,  while  a 
servant  Is  employed  only  to  deal  with  things  on 
behalf  of  and  as  directed  by  his  master,  not  for 
his  own  purposes.  2 C.  J.  &23  and  425,  Secs.  9 
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and  12;  20  R.C.L.  882,  Sec.  94.  It  would  therefore 
seem  evident  that,  as  the  Ellis  Case  so  well  states, 
whether  a partner  receives  only  a fixed  share  of 
profits  or.  because  he  puts  In  more  of  his  time 
than  the  others  advancing  their  Joint  activities. 

1 receives  sums  which  are  called  wages,  It  really 
does  not  create  the  relation  of  employers  end 
employed,  but  Is.  In  truth,  a mode"  of  adjusting  the 
amount  that  mast  be  taken  to  hare  been  contributed 
to  the  partnership  assets  by  a partner  wStThes 
made  what  Is  really  a contribution  in  kind,  and 
does  not  affect  his "reiailon  to  the  other  partners, 
which  is  that  of  co-adverttirer  and  not  'employee.' 

# ■?%  f*  # ’ _r  >•  ' T-‘--  19 

# 4 

We  also  quote  paragraph  6,  Section  358.180,  giving  the  rules 
for  determining  the  rights  and  liabilities  of  general  partners  under 
Uniform  Partnerships  Lew,  RSMo  1949,  which  provides  that  no  partner 
can  be  paid  a salary  for  his  services  in  performing  partnership 
business,  and  reads  as  follows: 

*No  partner  Is  entitled  to  remuneration  for  acting 
in  the  partnership  business,  except  that  a surviving 
partner  is  entitled  to  reasonable  compensation  for 
his  services  in  winding  up  the  partnership  affairs;* 

The  interpretation  of  Section  148.150  by  the  taxpayer  cannot 
be  given  effect,  for  to  do  so  would  be  to  nullify  the  provisions 
of  the  Uniform  Partnership  Act  cuoted  above,  and  such  an  interpre- 
tation would  be  unreasonable  and  contrary  to  the  intention  of  the 
legislature  in  the  passage  of  Section  148.150,  supra.  Said  section 
was  passed  by  the  Sixty-fourth  General  Assembly,  while  the  Uniform 
Partnership  Act  was  passed  by  the  Sixty-fifth  General  Assembly. 

The  quoted  portion  of  the  partnership  law  clearly  states  that  a 
partner  shall  not  receive  any  remuneration  for  performance  of 
partnership  business  except  he  shall  be  entitled  to  reasonable 
compensation  for  his  services  in  winding  up  the  partnership  affairs. 

We  do  not  believe  there  is  any  conflict  between  the  provisions 
of  the  two  statutes  noted  above,  nor  do  *re  believe  that  the  legis- 
lature Intended  there  should  be  any  conflict  between  the  two.  How- 
ever such  a conflict  would  unavoidably  be  the  result  If  the  Inter- 
pretation of  Section  148.150  supra,  given  by  the  taxpayer  is  oorreot. 
in  determining  the  actual  intention  of  the  legislature  in  the 
passage  of  Section  148.150  suppa,  and  placing  the  proper  construction 
on  the  section  thus  Intended,  It  Is  our  thought  that  said  section 
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should  not  be  rerd  alone  but  that  It  should  be  reod  along  with 
Section  358-180,  with  a view  of  harmonizing  and  giving  effeot  to 
both  sections.  This  theory  was  held  to  be  one  of  the  guiding 
• xims  to  be  observed  In  Interpreting  seemingly  conflicting 
tatutes  in  the  case  of  McGill  v.  City  of  St.  Joseph,  38  S.W.  (2d) 
725,  In  which  the  court  said  at  1.  c.  727-728: 


"In  the  case  Kane  v.  Kansas  City,  Ft.  S.  A W. 
Ry.  Co.,  112  Mo.  39,  20  8.W.532,  533,  the 
court  said:  'It  Is  a recognized  rule  of 
rational  Interpretation  of  lavs  that,  where 
two  Interfere  In  their  application  to  particu- 
lar facts,  we  should  follow  that  which  Is  rec- 
ommended by  the  most  beneficial  reasons. 

* * * It  Is  oroper  to  lnoulre  Into  the  con- 
sequences of  any  proposed  Interpretation  of 
a law  In  determining  what  was  the  nrobable 
Intention  in  Its  enactment.  * * * That  the 
letter  of  a statute  must  occasionally  be 
cut  down  to  conform  to  Its  evident  spirit  and 
Intent  Is  a maxim  of  interpretation  which  Is 
not  new  In  Missouri.'  In  the  Interpretation 
of  laws.  It  Is  the  duty  of  all  courts  to 
ascertain  the  Intention  of  the  lawmaking  power. 
•To  gather  that  Intention,  the  courts  are  not 
confined  exclusively  to  the  consideration  of 
the  immediate  statute  In  question,  but  many 
look  to  other  legislation  In  part  materia.' 
Manker  v.  Faulhaber,  94  Mo.  430,  **42,  6 S.W. 
372,  376.  A statute  should  not  be  construed 
as  If  it  stood  alone  and  complete  in  Itself. 
Glaser  v.  Rothschild,  221  Mo.  180,  120  S.W. 

1,  22  L.R.A.  ( N.  S.)  1045,  17  Ann.  Cas.  576. 
And,  where  two  statutes  are  susceptible  of 
a construction  that  will  give  force  to  both, 
they  must  be  so  construed.  State  ex  rel.v. 
Clayton,  226  Mo.  292,  126  S.W.  506." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  in  arriving  at 
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the  net  Income  of  a partnership  subject  to  taxation  under  the 
Credit  Institution  Tax  Act,  the  amount  paid  to  partners  for 
managing  the  firm's  business  Is  not  an  ordinary,  necessary  and 
reasonable  expense  Incurred  by  the  partnership  for  personal 
services  vithln  the  meaning  of  paragraph  3,  Section  1^.150  of 
s&ld  Act,  and  Is  not  allovable  as  a deduction  thereunder. 


Respeotfully  submitted 


PAUL  N.  CHIT'TJOD 
Assistant  Attorney  General 


A PROVED: 


TT^TYtYlF 

ATTORNEY  GENERAL 


PNC:A 


State  patient  in  state  school  sent 
under  provisions  of  Sec.  202.160  RSMo 
1949,  never  adjudged  insane  previously 
to  admission,  who  subsequently  files 
petition  for  restoration  of  sanity  and 
discharge  from  school  under  provisions 
of  Sec.  453*530  RSMo  1949,  in  probate 
court  of  patient’s  residence  should 
have  petition  dismissed,  since  court 
lacks" jurisdiction  over  subject  matter 
and  person  of  petitioner. 


PROBATE  COURTS:  RESTORATION 
OF  SANITY  PROCEEDINGS:  JURIS 
DICTION  OF: 


September  2 


Honorable  A.  R.  Alexander 
Judge  of  the  Probate  Court 
Plattsburg,  Missouri 

Dear  Sir: 


Your  recent  request  for  a legal  opinion  of  this  department  call 
ing  for  an  interpretation  of  Sections  202.610,  202,630  and  453.530 
RSMo  1949,  and  an  application  of  these  statutes  to  the  facts  given 
in  your  letter  has  been  received.  The  specific  inquiries  read  as 
follows: 


"(1)  Does  Section  202.630  give  the  superin- 
tendent of  the  State  School  at  Marshall  such 
continuous  control  over  said  patients  as  to 
prevent  the  Probate  Court  from  exercising  any 
jurisdiction? 

(2)  Is  the  Commitment  by  the  County  Court, 
under  Section  202.630,  such  a finding  of 
Insanity  as  gives  the  Probate  Court  juris- 
diction to  hold  an  inquiry  for  restoration 
under  the  provisions  of  Section  453,530?" 

Upon  our  request  that  above  inquiries  be  clarified,  we  received 
a reply  from  you  which  reads  in  part  as  follows: 

"In  view  of  your  closing  paragraph,  probably 


an  opinion  on  query  (2)  may  satisfy  both 
queries.  It  may  be  resolved  into  this  form: 

"Keeping  the  provisions  of  Section  202.630 
in  mind,  does  Section  453.630  give  the  probate 
court  authority  to  hold  an  inquiry  for  resto- 
ration of  patients  committed  to  the  State 
School  at  Marshall  by  a County  Court  under  the 
provisions  of  Section  202.610?" 
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Evidently  the  reference  to  the  section  number  in  the  preceding 
paragraph  was  intended  to  refer  to  Section  453.530  which  provides  the 
procedure  to  be  followed  in  restoration  proceedings,  rather  than  Section 
453*630  as  stated.  We  shall  therefore  treat  the  reference  as  being 
Section  453.530.  RSMo  1949. 

Section  202,610  RSkio  1949,  sets  out  the  necessary  procedure  for 
having  feeble-minded  and  epileptic  persons  admitted  iuto  the  state 
schools  for  treatment.  Said  section  may  be  summarized  as  follows:  A 
written  application  must  be  made  by  those  desiring  the  admission  of  one 
into  a state  school.  The  application  must  state  the  prospective  pa- 
tient's age,  place  of  nativity,  if  known,  Christian  and  surname,  town, 
city  or  county  of  such  person's  residence;  ability  of  parents  or  others 
tc  provide  for  patient's  supnort  in  whole  or  in  part,  and  if  in  part, 
what  part;  degree  of  relationship  or  other  circumstances  of  connection 
between  patient  and  person  desiring  patient's  admission.  The  statement 
in  all  cases  of  state  patients  (those  in  which  the  parents  or  others 
are  unable  to  pay  for  patient's  treatment  in  the  school,  and  county 
of  patient's  residence  pays  same)  must  be  verified  by  affidavit  of 
petitioner  and  the  disinterested  persons,  together  with  the  opinion 
of  two  qualified  physicians,  all  residents  of  the  same  county  as 
patient,  and  acquainted  with  circumstances  thus  stated,  and  who  must 
be  certified  as  credible  and  that  the  patient  is  an  eligible  and  proper 
person  for  admission,  by  the  county  court,  or  the  hospital  commissioner' 
or  his  assistant  of  St.  Louis  City,  respectively,  as  the  case  may  be. 

An  official  application  for  admission  of  state  patient  may  also 
be  made  by  any  judge  of  a court  of  record  of  the  county  of  the  patient's 
residence,  which  county  shall  be  liable  for  payment  of  five  dollars  per 
month  to  the  state  school  into  which  the  patient  is  admitted. 

The  object  of  state  schools  has  been  given  in  Section  202,600 
RSMo  1949,  which  reads  as  follows: 

"The  objects  of  such  school  shall  be  to  secure 
the  humane,  curative,  scientific  and  economical 
treatment  and  care  of  the  feeble-minded  and  epileptics, 
exclusive  of  dangerous  insane  epileptics,  to  fulfill 
which  design  there  shall  be  provided,  among  other 
things,  a tract  of  fertile  and  productive  land  in  a 
heal  thrill  situation,  with  an  abundant  supply  of  whole- 
some water,  sufficient  means  of  drainage  and  dis- 
posal of  sewerage,  and  sanitary  conditions;  and 
there  shall  be  furnished,  among  other  necessary 
structures,  cottages  and  dormitory  and  domiciliary 
uses,  buildings  for  an  infirmary,  a schoolhouse 
and  a chapel,  workshops  for  the  proper  teaching  and 
productive  prosecution  of  trades  and  industries; 
all  of  which  structures  shall  be  substantial  and 
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attractive,  but  plain  and  moderate  in  cost, 
and  arrangedon  the  colony  or  village  plan." 

toften  this  section  is  read  and  interpreted  with  Section  202.610, 

supra,  it  is  apparent  that  state  schools  are  not  institutions  for 
treatment  of  the  insane.  In  fact  no  mention  is  made  in  this  section 
of  the  insanity  of  the  prospective  patient,  or  that  he  may  be  sent  to 
a state  school  for  treatment  of  such  ailment* 

Section  453*020,  Cumulative  Supplement,  RSMo  1951,  is  the  section 
which  authorizes  the  holding  of  sanity  hearings  in  probate  courts  and 
reads  as  follows: 

"If  information  in  writing,  verified  by  the 
informant  on  his  best  information  and  belief, 
be  given  to  the  probate  court  that  any  person 
in  its  county,  or  any  person  eligible  for  care 
and  treatment  by  the  Veterans  Administration 
or  other  agency  of  the  United  States  govern- 
ment be  found  in  the  county,  or  on  any  federal 
reservation  within  the  exterior  boundaries  there- 
of, is  an  idiot,  lunatic  or  person  of  unsound 
mind  and  incapable  of  managing  his  affairs, 
and  praying  that  an  inquiry  be  had,  the  court, 
if  satisfied  there  is  good  cause  the  facts  to 
be  inquired  into  by  a jury;  provided,  that  if 
neither  the  party  giving  the  information  in 
writing,  nor  the  party  whose  sanity  ia  being 
inquired  into  call  for  or  demand  a jury,  then 
the  facts  nay  be  inquired  into  by  the  court 
sitting  as  a jury." 

When  a comparison  of  Sections  202.610  and  453.020,  supra,  is 
made  It  is  readily  seen  that  on  application  for  admission  of  a patient 
into  a state  school  under  the  former  section  is  not  a petition  for  a 
sanity  hearing  under  the  latter  section;  each  section  covers  entirely 
different  subject  matters  and  procedures,  and  each  section  operates 
independently  of  the  other. 

From  the  facts  given  in  the  opinion  request  it  appears  that  a 
petition  was  made  to  the  County  Court  alleging  that  certain  persons 
were  proper  persons  for  admission  into  a state  school  and  that  said 
persons  should  be  sent  (apparently  as  state  patients)  to  such  school. 
The  further  contents  of  said  application  for  admission  are  not  dis- 
closed, but  for  the  purposes  of  our  discussion,  it  ia  assumed  that 
the  application  was  In  proper  form  and  complied  with  the  statutes  and 
that  the  allegations  of  said  application  were  found  to  be  true  by  the 
county  court  as  evidenced  by  its  order,  committing  said  patients  to 
the  State  School  at  Marshall,  Missouri. 

From  the  facts  thus  given  it  does  not  appear  that  the  sanity  of 
the  patients,  or  either  of  them  was  ever  in  question,  nor  does  it 
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appear  that  they  were  adjudged  to  be  inaane  under  the  provisions  of 
Section  A 5#. 020 , supra. 

The  opinion  request  specifically  states: 

w*  * ♦there  is  no  record  that  this  court 
or  any  court,  so  far  as  is  shown,  ever  found 
said  persons,  or  either  of  then  to  be  of 
unsound  mind  * * *•" 


It  has  long  been  a legal  principle  that  the  law,  in  the  absence 
of  evidence  to  the  contrary  presumes  every  person  to  be  sane  and  to 
understand  and  intend  the  natural  and  probable  consoquences  of  his 
voluntary  acts.  This  principle  has  been  recognized  and  declared  to 
be  in  force  in  Missouri  in  the  case  of  Reynolds  v.  Casualty  Co.  274 
Mo.  33,  in  which  the  court  said  at  l.c.  96: 


"The  sole  question  going  to  the  merits  of 
the  case  is  whether  the  plaintiff's  intestate 
died  from  the  effect  of  a gunshot  wound  in- 
flicted accidentally  or  whether  the  same 
wound  was  inflicted  by  himself  voluntarily 
for  the  purpose  of  producing  the  injury. 
te  question  of  sanity  or  insanity r is  not 


bee 


every  pi 
shown  by 
either  d 


ause  the  presumpt: 


use 

.^.pn-.ls-  .sane  .unt  _ _ 

evidence j and  here  there 
irect  or  circumstantial  th 


contra^  jg 

is,  p?  evidence, 
[at  le  was  insane 
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Therefore,  in  view  of  the  above  facts  and  applicable  legal 
principle,  each  of  the  persons  must  be  presumed  to  be  sane.  Under 
such  circumstances  the  question  has  arisen  as  to  whether  or  not  the 
probate  court  has  jurisdiction  of  a proceeding  for  restoration  of 
sanity  of  said  persons,  and,  if  the  court  has  jurisdiction,  and  should 
hold  such  a hearing,  which  might  result  in  a finding  of  sanity  of  said 
persons,  could  the  court  then  order  them  discharged  from  the  custody 
of  the  state  school. 

The  word  " jurisdiction"  has  often  been  held  to  mean  the  power  of 
a court  to  take  cognizance  of  and  to  decide  a case,  and  to  carry  its 
judgment  into  execution. 

In  discussing  the  proposition  as  to  when  a court  obtains  juris- 
diction, in  the  case  of  United  Cemeteries  v.  Strother,  119  S.W.  (2d) 
762,  the  Supreme  Court  said  at  l.c.  763: 

"*  * *A  court  obtains  jurisdiction  of  the 
subject  matter  by  operation  of  law,  and 
cannot  acquire  it  by  appearance,  answer, 
contesting  the  proceedings,  consent,  waiver, 
or  by  the  doctrine  of  equitable  estoppel.  It 
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is  the  uniform  rule  of  this  etate  that  juris- 
diction as  to  the  subject  matter  of  any  suit 
cannot  be  waived  in  any  manner,  and  a judgment 
in  such  case  is  absolutely  null  and  void,  and 
may  be  set  aside  and  for  naught  held,  even  in 
a collateral  proceeding.  Springfield  South- 
western Railway  Company  v.  Schweitzer,  246  Mo. 

122,  151  S.W.  12d:  City  of  St.  Louis  v.  Glasgow, 

254  Mo.  262,  162  S.W.  596;  State  ex  rel.  Kelly 
v.  Trimble,  297  Mo.  104,  247  S.W.  1$7,  1009." 

With  reference  to  the  jurisdiction  of  a probate  court  in  Missouri, 
the  court  said  in  the  case  of  Dietrich  ▼.  Jones,  et  al.t  53  S.W.  (2d) 
1059,  at  l.c.  1061: 


nAs  is  said  by  the  Supreme  Court  in  the  case 
of  State  ex  rol.  Barlow  v.  Holtcarap,  322  Mo. 
25$,  14  S.W.  (2d)  loc . cit.  650: 


w,Thp  probate  court  is  a court  of  limited 
.jurisdiction,  possesses  only  such  power  as  is 
conferred  upon  it  by  statute,  and  can  exercise 
its  Jurisdiction  only  in  the  manner  prescribed 
by  statute,*  St.  Louis  v.  Hoi  1 rah,  175  *-0.  7$ 

Si,  ?4  S.W.  996,  99s. 


w,Whenever  a statute  limits  a thing  to  b-s  done 
in  a particular  form,  it  necessarily  includes 
in  Itself  a native t namely . thet  thi~thi^~ 
shall  not  be  done  otherwise. ^ 25  C.J.  220. note 

16(c). 


n,The  Constitution 
ularireri  the  sever 
probate  courts,  an 


and  the  statutes  have 
u things  which  may  be 


lone 


we  think  their  jurisdiction 


necessarily  confined  to  such  suits  and  proceed- 
£g  as  they  nave  been  granted  power  to  adiudlca 
State  ex- rel.  Baker  v.  Bird,  253  Ho.'  56^,  5$07  T 
S.W.  119,  122  (Ann.  Cas.  1915C,  353)." 

(Underscoring  ours.) 


te. 

VI 


The  probate  courts  have  been  granted  the  power  to  hear  and 
determine  proceedings  for  restoration  of  sanity  under  the  provisions 
of  Section  453.530*  as  noticed  above.  But  since  such  courts  are  courts 
of  limited  jurisdiction,  and  in  view  of  the  holdings  in  the  cases  pre- 
viously cited,  the  question  of  whether  the  court  had  jurisdiction  of 
a matter  under  that  section,  and  the  legality  of  the  proceedings  held, 
is  in  reality  a question  as  to  whether  the  provisions  of  said  section 
have  been  complied  with. 
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In  this  connection  we  call  attention  to  the  general  rule  that 
such  a hearing  Is  a special  proceeding  of  a summary  nature,  and  is 
not  a new  procedure.  It  is  a continuation  of  a former  proceeding, 
ran.ely,  one  In  which  a person  was  adjudged  to  be  of  unsound  mind,  and 
who  subsequently  seeks  (by  himself,  or  through  Another)  to  have  his 
sanity  restored.  This  general  rule  in  effect  in  most  states,  is 
also  the  rule  in  Missouri  as  indicated  by  the  court  in  the  following 
cases:  State  v,  McGuillin,  246  Mo.  5^7.  in  which  the  court  said  at 
l.c.  595: 

"Decrees  of  probate  courts  adjudging  persons 
to  be  of  unsound  mind  are  entirely  unlike 
ordinary  judgments.  No  appeal  lies  from  such 
decrees,  for  the  reason  that  by  statutes  they 
remain  in  fieri,  like  a suit  pending,  and  may 
be  reopened  and  set  aside  at  any  subsequent 
term  of  the  court  when  the  insane  person  shall 
be  restored  to  his  right  raind.  (Sec.  519  R.S. 

1909;  Dutcher  v.  HiU,  29  Mo.  271,  l.c.  274; 

* * *).*» 

If  the  restoration  proceeding  relates  back,  and  is  a continuation 
of  a prior  proceeding  in  which  a person  was  adjudged  to  be  of  unsound 
mind  by  the  probate  court,  then  the  jurisdiction  of  the  court  in  the 
restoration  proceeding  would  also  relate  back  to  the  former  proceeding. 
If  the  court  has  no  jurisdiction  of  a restoration  matter  before  it, 
and  it  had  no  Jurisdiction  at  the  time  of  the  adjudication  of  insanity, 
then  it  never  can  legally  acquire  such  jurisdiction  and  any  action  taken 
in  the  restoration  matter  will  be  null  and  void. 

Section  453*530,  supra,  begins: 

"For  and  on  behalf  of  any  person  previously 
adjudged  to  be  of  unsound  mind  by  any  court 
in  the  State  of  Missouri,  there  may  be  filed 
in  the  probate  court  of  the  county  wherein 
the  person  was  adjudged  insane,  a petition 
in  writing,  * * *•" 

It  is  readily  seen  that  the  statute  applies  only  in  those  in- 
stances when  one  has  been  previously  adjudged  insane,  and  that  this  is 
more  than  a directory  statutory  requirement.  It  is  our  thought  that 
such  a previous  insanity  adjudication  is  a mandatory  requirement  of 
the  statute  and  must  be  strictly  complied  with  before  the  probate  court 
could  legally  acquire  Jurisdiction  of  the  subject  matter,  or  of  the 
person  in  the  restoration  proceeding. 

In  the  present  case  it  is  admitted  that  the  persons  In  question 
have  never  been  adjudged  to  be  of  unsound  mind,  and  it  appears  that 
the  provisions  of  Section  458.530  relating  to  such  adjudication 
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have  not  been  complied  with  and  at  this  late  date  cannot  be  complied 
with  insofar  as  the  court  acquiring  jurisdiction  of  the  restoration 
proceeding  is  concerned. 

In  view  of  the  foregoing  it  is  our  thought  that  the  probate  court 
has  no  jurisdiction  of  the  restoration  proceedings  under  the  circumstances 
mentioned  in  the  opinion  request.  Since  the  court  lacks  jurisdiction  to 
hold  the  proceeding,  we  find  it  unnecessary  t.o  discuss  or  pass  upon  the 
other  inquiries  contained  in  said  request. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  one  sent  to  a state 
school  R8  a state  patient  under  provisions  of  202.160  HSKo  1949,  and 
never  adjudged  to  be  of  unsound  mind  previously  to  his  admission,  and 
who  subsequently  files  a petition  for  restoration  of  sanity,  and  dis- 
charge from  said  school,  in  the  probate  court  of  the  county  of  patient's 
residence,  under  provisions  of  Section  453.530,  HSKo  1949;  the  petition 
should  be  dismissed  since  the  court  lacks  jurisdiction  over  the  subject 
matter  and  the  person  of  the  petitioner. 

Kespectful3y  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


PNC :hr 
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The  Missouri  State  Board  of  Accountancy  has 
no  power  under  the  statutes  of  this  State 
to  reinstate  a license  of  a person,  firm 
partnership,  or  corporation  which  the 
Board  has  revoked* 


September  24,  1952 


STATE  BOARD  OF  ACCOUNTANCY ~ 
Licenses: 


Missouri  State  Board  of  Aocountanoy 
209  Monroe 

Jefferson  City,  Missouri 
Gentlemen  1 

This  will  be  the  opinion  you  requested  from  this  Department 
by  letter  in  regard  to  the  power  of  the  Board  to  reinstate  the 
license  of  Mr*  Raymond  W*  McKee  to  practice  Public  Aocountanoy  in 
this  State,  hi a former  license  Issued  in  this  State  having  been 
revoked  by  your  Board  on  November  21,  1938*  Your  letter  requesting 
the  opinion  reads  as  follows: 

"The  Missouri  State  Board  of  Accountancy  has 
received  a request  from  Mr*  Raymond  W*  McKee, 

Los  Angeles,  California,  that  his  Missouri 
certified  public  accountant  certificate  number 
174*  dated  November  15,  1922,  be  reinstated* 

Mr*  MoKee's  certificate  was  revoked  by  the 
Missouri  Board  on  November  21,  1938* 

*******  * * 4*  * * it  * * * 

"The  Missouri  Board  is  desirous  of  reinstating 
Mr*  McKee's  certificate,  and  would  appreciate 
the  opinion  of  your  of floe  as  to  whether  we  are 
empowered  to  do  so*" 

Section  326*020  of  Chapter  326,  RSMo  1949#  prohibits  every 
person,  firm  partnership  or  corporation  from  practicing  Publio 
Accountancy  in  this  State  as  a Certified  Public  Accountant,  or  as 
a Public  Accountant,  except  as  provided  in  Section  326*050  of  said 
Chapter,  unless  such  person,  firm,  partnership  or  corporation  shall 
have  been  granted  a certificate  by  the  Missouri  State  Board  of 
Accountancy  and  secured  a permit  for  the  current  year* 

Section  326*130  of  said  Chapter  defines  the  powers  and  juris- 
diction of  the  Board  in  the  performance  of  the  duties  imposed  upon 
the  Board  by  said  Chapter*  In  order  to  arrive  at  a clear  under- 
standing of  the  powers  of  the  Board,  we  believe  Sections  1 and  3 
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of  said  Section  326*130  must  be  read  and  construed  together  in 
determining  whether  the  Board  does  have  the  power  to  reinstate  a 
license  previously  revoked  by  the  Board*  Said  Sections  1 and  3 
of  said  section  and  chapter  read  as  follows: 

"1*  The  Missouri  state  board  of  accountancy  may 
either  refuse  to  issue  or  may  refuse  to  re- 
new or  may  suspend  or  may  revoke  and  cancel  any 
certified  public  accountant  certificate  or  public 
accountant  registration  certificate  and  any 
permit  to  practice  public  accountancy  issued  under 
the  law  of  this  state  or  may  censure  the  holder 
of  such  certificate  or  permit,  for  any  one  or  any 
combination  of  the  following  causes,  either  on 
its  own  motion  or  on  complaint  of  any  person: 

-a  # # * « « # « # « # -X  Ve  it  «• 

"3*  The  board  shall-  have  the  power  to  deter- 
mine all  matters  herein  placed  within  its  juris- 
diction, and  its  determination  shall  be  final 
and  conclusive,  except  that  such  determination 
may  be  reviewed  by  the  circuit  court  of  the  county 
in  which  such  proceedings  were  had,  by  appeal, 
the  board  may  in  its  discretion  when  a review  of 
its  findings  is  requested  by  the  accused  by  ap- 
peal permit  the  accused  to  practice  pending  the 
final  decision  of  the  circuit  court*  If  the  pro- 
ceedings of  the  board  be  sustained  or  affirmed 
by  the  circuit  court,  the  orders,  decisions  or 
judgments  of  the  board  shall  be  final  and  con- 
clusive, if  however  the  circuit  court  on  such 
appeal  reverse,  annul  or  otherwise  modify  the 
decision  of  the  board,  the  board  shall  record 
such  fact  in  its  records  and  conform  its  decision 
as  ordered  by  the  circuit  court*" 

Since  your  letter  saje  nothing  about  an  appeal,  and  since  the 
license  of  Mr*  McKee  was  revoked  by  your  Board  on  November  21, 
1938,  and  there  is  no  recital  in  your  letter  that  an  appeal  was 
taken,  we  take  it  that  there  was  no  appeal  from  the  order  of  the 
Board  and  that  the  order  of  the  Board  revoking  said  license  be- 
came final* 

Said  Section  3»  supra,  provides  that:  The  board  shall  have 
the  power  to  determine  all  matters  "herein"  placed  within  its 
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Jurisdiction,  and  its  determination  shall  be  final  and  conclusive, 
except  that  such  determination  may  be  reviewed  by  the  circuit 
court  of  the  county  in  which  such  proceedings  were  had,  by  appeal, 
and  unless,  if  such  determination  be  not  affirmed,  the  circuit 
court  on  such  appeal  reverse,  annul  or  modify  the  decision  of  the 
board,  and  if  this  be  done  the  board  shall  record  such  fact  in  its 
records  and  conform  its  decision  as  ordered  by  the  circuit  court* 

We  must  turn  te  said  Section  1,  supra,  to  determine  what  matters 
are  placed  within  the  jurisdiction  of  the  board  as  referred  to  in 
said  Section  3»  tnat  is  to  say,  what  power  is  conferred  upon  the 
board  and  what  proceedings  the  board  may  follow  in  the  exercise 
of  such  powers  as  are  expressly  given  to  the  board*  Said  Section 
1 provides  that  the  board  "may  either  refuse  to  issue  or  may  refuse 
to  renew  or  may  suspend  or  may  revoke  and  cancel  any  certified 
public  acoount&nt  certificate  or  public  accountant  registration 
certificate  and  any  permit  to  practice  public  accountancy  issued 
under  the  laws  of  this  state  or  may  censure  the  holder  of  such 
certificate  or  permit,  * « *•"  These  are  the  express  jurisdictional 
powers  and  the  only  express  jurisdlotional  powers  given  to  the  Board, 
with  respect  to  the  licensing  of  applicants  for  licenses  and 
oertifioatea  to  practice  Public  Accountancy  in  the  first  instance 
in  this  state*  Nowhere  in  said  section  or  elsewhere  in  said  chapter 
do  we  find  any  express  authority  for  the  board  to  "reinstate"  any 
such  license  once  It  has  been  revoked  by  the  board,  absent  an 
order  and  judgment  of  the  circuit  court  of  the  county  on  review 
by  appeal*  As  stated,  there  appears  to  have  been  neither  an 
appeal  or  review  from  the  revocation  of  Nr*  McKee's  license  in 
1933*  Therefore,  reading  and  construing  said  sections  1 and  3 
together,  we  observe  that  the  power  to  reinstate  a revoked  license 
is  not  expressly  named  by  the  statute  as  a power  lodged  within  the 
jurisdiction  of  the  Board*  Tnat  power  cannot  be  assumed  or 
exercised  by  the  Board  by  implication,  for  It  is  not  necessary  that 
the  Board  should  have  the  right  to  reinstate  a license  or  certificate 
to  practice  Public  Accountancy  in  this  state  in  order  to  perform 
the  named  express  powers  which  are  given  to  the  Board  by  section  1* 

The  Missouri  State  Board  of  Accountancy  is  an  administrative 
body*  1(.6  CJ*  103^,  on  the  powers  of  administrative  bodies,  states 
this  textt 


"Rules  and  orders  made  by  administrative 
boards  must  accord  with  the  authority 
conferred  upon  the  board  by  law*" 

Our  Supreme  Court  in  the  case  of  State  ex  rel*  Banister,  et  al* 
vs*  Cantley,  Commissioner  of  Finance,  et  al.,  5 2 S.W*(2d)  397* 
construed  the  powers  of  administrative  officers  to  be  those  powers 
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expressly  given  by  law  or  implied  as  being  necessary  to  carry  out  the 
powers  expressly  imposed  upon  them.  The  Court,  l.c.  398,  in  so 
construing  such  powers,  said: 

"The  functions  of  the  finance  commissioner, 
like  any  other  official,  are  limited  to  the 
powers  and  duties  Imposed  upon  him  by  the 
statute  whloh  creates  the  office*  l\fo  C.J. 

1031 ; State  ex  rel*  Bradshaw  Hackman, 

27o  Mo*  600,  208  S.W*  14*5;  Lamar  Township 
v.  City  of  Lamar,  261  Mo*  loc*  cit.  189, 

169  S.W*  12,  Ann.  Cas*  1916D*  7i*-0, 

"An  official  such  as  the  finance  commissioner 
has  no  Implied  powers  except  such  as  are  nec- 
essary to  the  effective  discharge  of  the  powers 
expressly  conferred*  I4.6  C.J.  1032* " 

The  Missouri  State  Board  of  Accountancy  being  an  administrative 
board  of  like  status  as  is  the  Department  of  Finance  of  this  state, 
the  construction  given  of  the  powers  of  such  boards  and  commissions 
by  the  Court  in  the  Banister  case,  supra,  we  believe,  is  applicable 
here* 


53  C • J* S.  656,  commenting  on  the  right  of  a board  to  reinstate 
a license, state 8 the  following  texts 

"A  board  or  officer  has  no  power  to  reinstate 
a license  where  the  statute  merely  confers 
the  power  to  revoke*  **•*•" 

x 

The  terms  of  Section  326.130,  RSMo  19i*9»  respecting  the 
authority  of  the  Missouri  State  Board  of  Accountancy  to  reinstate 
a revoked  license  have  not  been  construed  by  the  Appellate  Courts 
of  Missouri*  There  is,  however,  an  Alabama  case  cited  in  support 
of  the  text  quoted  from  53  C.J.S.  656,  supra,  construing  a statute 
of  that  state,  similar  to  ours,  on  the  powers  of  its  State  Board 
of  Publio  Accountancy  on  this  precise  question*  The  Supreme  Court 
of  Alabama  held  that  the  Board  had  no  power  to  reinstate  a'revoked 
license*  The  case  is  reported  in  123  So.  33*  Wright  vs.  Aldridge, 
et  al. , Members  of  Alabama  Board  of  Public  Accountancy*  The  Court 
held  that  the  only  recourse  of  the  applicant  for  a certificate  was 
to  apply  for  a new  license*  That  Court,  in  holding  that  the  Board 
in  that  State  had  no  powers  other  than  those  conferred  by  statute, 
and  the  right  to  reinstate  a revoked  license  not  being  one  of  the 
powers  conferred,  said,  at  l*o*  3i*.: 

"The  statute  clearly  confers  no  authority 
on  the  board,  either  expressly  or  by  neoessary 
implication,  to  reinstate  one  whose  certificate 
has  been  canceled  for  unprofessional  conduct. 
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or  to  revive  and  restore  to  life  a certificate 
so  revoked  and  canceled;  and.  If  such  certificate 
was  restored  to  the  petitioner,  it  would  confer 
no  authority  on  him  to  practice  as  a certified 
public  accountant." 

The  Alabama  case,  while,  of  course,  not  decisive  here,  is 
sound,  logical,  and  persuasive,  and,  we  believe,  should  be  applied 
here  as  authority  for  support  of  our  view,  and  we  so  hold  that  the 
Missouri  State  Board  of  Accountancy  has  no  authority  under  our 
statutes  to  reinstate  the  revoked  license  of  Mr.  Raymond  If.  McKee, 
but  that  Mr.  McKee* s recourse  is  to  apoly  for  a new  license,  paying 
the  statutory  fee  required  by  law. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that,  under 
the  provisions  of  Chapter  32o,  RSMo  19lj.9,  and  the  authorities  herein 
cited,  the  Missouri  State  Board  of  Accountancy  has  no  power  to 
reinstate  the  license  or  certificate  of  Raymond  W.  McKee  whose 
license  and  certificate  to  practice  Public  Accountancy  in  this 
state  wa3  revoked  on  November  21,  1938* 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED: 

Or-  taylor 
Attorney  General 


GWC  sir 


COUNTY  SOILS  DISTRICTS:  1. 


The  Missouri  Extension  Service  or  the 
College  of  Agriculture  does  not  have 
the  right  to  pay  $25  or  any  other  stun 
of  state  or  federal  money  on  the  cost 
of  a balanced  farm  plan  for  "any  indi- 
vidual farmer." 


2.  The  supervisors  of  a county  soils 
district  are  neither  county  nor  state 
officials,  but  are  officials  of  the 
soils  district. 

3.  Legal  action  may  not  be  taken  against 
one  or  more  supervisors  as  individuals 
so  long  as  they  act  within  the  limits 
of  their  corporate  duties,  but  each 
supervisor  Is  liable  for  wilful  or 
fraudulent  breaches  of  trust  or  gross 
negligence. 

3,  1952 

Honorable  Ernest  W.  Baker 
Representative,  Lafayette  County 
Higginsville,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion.  You  thus  state  your  opinion  request t 

"Would  you  please  give  via  an  official 
opinion  on  the  following  questions? 

"1.  Does  the  Missouri  Extension  Service 
or  College  of  Agriculture  have  the  right 
to  pay  025*00  or  any  other  sum  of  State 
or  Federal  money,  on  the  cost  of  a balanced 
farm  plan  for  any  individual  farmer? 

"2.  Are  the  supervisors  of  a County  Soil 
Distriot  considered  to  be  State  or  County 
officials? 

"3.  Can  legal  action  be  taken  against  one 
or  more  supervisors  of  a Soil  District? 

If  so,  under  what  conditions?  To  what 
extent  is  a supervisor  liable?" 

We  will  firBt  consider  your  first  question. 

We  have  mado  a oaroful  examination  of  the  Federal  and 
State  laws  pertaining  to  the  matter  of  your  first  inquiry. 
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We  are  unable  to  find  any  authorisation  for  the  payment,  by 
the  Missouri  Extension  Service  or  the  College  of  Agriculture, 
of  any  sum  of  money,  either  Ftate  or  Federal,  on  the  cost  of 
a balanced  farm  plan  for  "any  individual  farmer. " 

We  do  not  attempt  to  ansvier  the  question  whether  such 
expenditures,  by  such  agencies,  of  such  moneys,  to  defray  the 
total  cost  of  what  is  known  as  a "balanced  farm  ring"  would  or 
would  not  be  permissible,  since  you  do  not  ask  this  question. 

Your  second  question  is  whether  the  supervisors  of  a 
county  soil  district  are  state  or  county  officials. 

In  this  regard  we  direct  your  attention  to  paragraphs  1 
and  2 of  Section  278.110,  RSMo  19^9.  These  paragraphs  state: 

"1.  The  state  soil  districts  commission 
upon  declaring  the  establishment  of  a 
soil  district  as  provided  in  section 
278.100  shall  proceed  to  arrange  in 
the  following  manner  for  the  establish- 
ment of  a board  of  soil  district  super- 
visors to  act  as  a local  governing  body 
for  such  soil  district.  This  board  shall 
consist  of  five  members,  as  follows: 

Ex  officio,  the  county  agricultural 
extension  agent;  and  four  land  represen- 
tatives resident  taxpaying  citizens 
within  that  soil  district  for  a period 
of  two  years  next  preceding  such  election 
and  elected  by  the  majority  vote  of  land 
representatives  under  rules  and  procedures 
formulated  by  the  soil  commission,  but  the 
date  of  this  election  shall  not  fall  upon 
the  date  of  any  regular  political  election 
held  in  that  county. 

"2.  The  term  of  office  of  the  ex  of  fid.  o 
member  shall  be  coincident  with  his  term 
in  the  office  from  tfiioh  he  shall  be  serving 
on  the  supervisory  board.  Tha  four  elected 
members  shall  serve  for  two  years,  and  in 
case  of  the  death,  removal  of  residence  from 
the  county,  or  resignation  from  office  of 
any  elected  member  his  successor  to  the  un- 
explred  term  shall  be  appointed  by  the 
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state  soil  districts  comnission,  and  such 
appointee  shall  be  a resident  land  repre- 
sentative of  that  county.  A soil  supervisor 
may  succeed  himself  by  re-election  in  this 
office." 

Prom  the  above  it  will  be  noted  that  the  County  Agricultural 
Extension  Agent  is , by  state  law,  made,  ex  officio,  a member  of 
the  Board  of  Soil  Districts  Supervisors. 

In  the  case  of  State  ex  rel.  Hennepin  county  v.  Brandt, 

225  Minn.  3 45#  It  ie  held  that  an  "ex  officio"  member  of  a 
board  is  one  who  is  a member  by  virtue  of  his  title  to  a cer- 
tain office,  in  this  instance,  the  office  of  County  Agricultural 
Extension  Agent.  The  other  four  members  of  the  board  are 
elected  by  a majority  vote  of  land  representatives  in  the 
soil  district.  Section  276.110,  paragraph  1,  supra,  speak* 
of  this  board  a3  a "local  governing  board  for  such  soil  district." 
Paragraph  2 of  the  above  section  provides  that  in  case  of  the 
death,  removal,  or  resignation  of' a board  member,  the  state 
soil  districts  comnission  shall  appoint  a successor  to  fill 
the  unexpired  term.  This,  however,  does  not  make  the  appointee 
a state  official.  The  Governor  of  the  state  is  given  the  power 
to  appoint  certain  officers  in  counties  in  case  of  death,  resig- 
nation, or  forfeiture,  but  this  does  not  make  such  appointees 
state  officers.  Neither  do  we  believe  that  the  supervisors  of 
a soil  district  are  county  officials.  Nowhere  in  the  law,  re- 
lating to  soil  districts,  is  there  any  indication  that  such 
supervisors  are  controlled  in  any  degree  by  the  county  or  that 
they  have  any  responsibility  to  the  county.  They  do  not  exer- 
cise county  functions.  Nor  do  they  necessarily  have  county -wide 
jurisdiction. 

There  are  some  instances  in  Missouri  where  an  entire  county 
is  not  in  a soil  district,  but  in  the  great  majority  of  counties 
which  have  soil  districts,  the  district  is  composed  of  one  or 
more  townships  but  not  of  the  entire  county.  It  is  difficult 
to  see  how  one  could  be  a "county  official"  and  yet  not  have 
county -wide  jurisdiction.  We  do  believe  that  such  supervisors 
are  soil  district  officials  since  their  responsibilities  and 
jurisdictions  are  limited  to  the  soil  district. 

Your  third  question  is:  "Can  legal  action  be  taken  against 
one  or  more  supervisors  of  a Soil  District?  If  so,  under  what 
conditions?  To  what  extent  is  a supervisor  liable?" 


-3- 


Honorable  Ernest  W.  Baker 


In  regard  to  this,  we  direct  your  attention  to  paragraph  1 
of  Section  278.120,  RSMo  1949,  which  section  states: 

"Any  soil  district  organized  under  the 
provisions  of  this  law  shall  be  a body 
corporate  and  shall  possess  only  such 
powers  as  herein  provided,  but  any  such 
powers  possessed  by  said  body  corporate 
shall  be  particularly  limited  by  the 
following  provision:  provided,  that  the 
private  property""*of  any  land  representa- 
tive or  owner  of  property  in  such  soil 
district  shall  be  exempt  from  execution 
for  the  debts  of  the  body  corporate  or 
soil  district  and  no  land  representative 
or  owner  of  property  within  said  soil 
district  shall  be  liable  or  responsible 
for  any  debts  of  the  body  corporate  or 
soil  district,  and  provided  further,  that 
no  property  of  any  character,  title  to 
which  is  not  vested  in  said  soil  district, 
or  a soil  district  as  the  case  may  be, 
shall  ever  bo  subject  to  any  lien  for  any 
claim  or  judgment  of  or  against  said  dis- 
trict, or  a soil  district,  as  the  case  may 
be.  Any  soil  district  so  organized  shall 
be  officially  known  and  titlod  ’The  Soil 
District  of  ........  County,’  and  shall  be 

so  designated  by  the  county  court  by  order 
of  record,  and  In  that  name  shall  be  capable 
of  suing  and  being  sued  and  of  contracting 
and  being  contracted  with." 

From  the  above,  it  will  be  noted  that  a soil  district  is 
made  a body  eorperate,  and  "is  capable  of  suing  or  being  sued." 
Your  question,  which  relates  to  the  liability  of  a supervisor 
in  his  individual  capacity,  cannot  be  given  a simple  "yes"  or 
"no"  answer,  since  whether  a supervisor  would  bo  personally 
liable  for  an  action  which  he  had  taken  would  depend  upon  the 
character  of  the  action.  Generally,  it  may  be  said  that  cor- 
porate officers  are  not  personally  liable  for  their  actions  as 
com orate  officers  so  long  as  they  act  within  the  limits  of 
their  corporate  powers.  They  are,  however,  personally  liable 
for  wilful  or  fraudulent  breaches  of  trust,  gross  negligence, 
or  ultra  vires  acts. 
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coNcrasiqi 


It  Is  the  opinion  of  this  department  that* 

1.  The  Missouri  Extension  Service  or  the  College  of  Agri- 
culture does  not  have  the  right  to  pay  $2$  or  any  other  sum  of 
state  or  federal  money  on  the  cost  of  a balanced  farm  plan  for 
"any  individual  farmer." 

2.  The  supervisors  of  a county  soils  district  are  neither 
county  nor  state  officials,  but  are  officials  of  the  soils 
district. 

3.  Legal  action  may  not  be  taken  against  one  or  more 
supervisors  as  individuals  so  long  as  they  act  within  the  limits 
of  their  corporate  duties,  but  each  supervisor  is  personally 
liable  for  wilful  or  fraudulent  breaches  of  trust  or  gross 
negligence • 

Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


J.  E.  TAYLOfc 
Attorney  General 


HPV.ab 


COUFHT  JUDGES,  ; ) 

) 

BOARD  OP  EQUALIZATION:  ) 

) 

) 

) 

) 

) 

) 

) 

Oo  tober 
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County  judges  in  .third  class  counties 
are  entitled  to ’‘compensation  Tor  ser- 
vices as  members  of  the  county  boar.d 
of  equalization,  in  addition  to  their 
regular  pay  as  members  of  the  county 
court,  and  may  be  entitled  to  compen- 
sation for  both  services  on  the  same 
day. 


17*  1952 


Mr.  Charles  K.  Baker 
Assistant  Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 

Dear  Mr.  Baker: 

We  have  given  careful  consideration  to  your  re- 
quest for  an  opinion,  which  request  is  as  follows: 

"'Are  Judges  of  the  County  Court  in  Class 
Three  Counties  entitled  to  the  compensa- 
tion of  $5.00  per  day  for  performance  of 
their  duties  as  members  of  the  County 
Board  of  Equalization  as  provided  in  Sec. 
138.020,  Revised  Statutes  of  Missouri  -1949** 
and  'May  such  Judges  also  he  paid  their 
regular  compensation  as  provided  in  Sec. 
49*110*  Revised  Statutes  of  Missouri  - 1949* 
in  addition  to  the  $5>*00  per  day  as  members 
of  the  County  Board  of  Equalization,  if,  on 
the  same  day  such  Judges  act  in  both  capaci- 
ties . * " 

The  compensation  of  judges  of  the  county  court  in 
counties  of  the  third  class  is  provided  in  Section  49*110, 
RSMo  1949*  as  amended  by  the  66th  General  Assembly  and  pub- 
lished on  page  4®  of  the  1951  Supplement  to  the  RSMo  1949* 
This  section  is  as  follows: 

"In  all  counties  of  the  third  class  in 
this  state,  the  judges  of  the  county  court, 
from  and  after  the  expiration  of  their 
present  terms  of  office,  shall  receive  for 
their  servioes  the  sum  of  ten  dollars  per 
day  for  each  of  the  first  ten  days  in  any 
month  that  they  are  necessarily  engaged  in 
holding  court  and  shall  refoeive  five  dollars 
per  day  for  each  additional  day  in  any 
month  that  they  may  be  necessarily  engaged 
in  holding  court,  and  shall  receive  five 


Mr.  Charles  H.  Baker: 


cents  per  mile  for  each  mile  necessarily 
traveled  In  going  to  and  returning  from 
the  place  of  holding  county  court.  The 
per  diem  compensation  herein  fixed  shall 
he  paid  at  the  end  of  each  month  and  the 
mileage  compensation  shall  be  paid  at  the 
end  of  each  month  on  presentation  of  a 
bill,  by  each  of  the  respective  county 
Judges  setting  forth  the  number  of  miles 
necessarily  traveled;  provided,  however, 
that  this  increase  in  compensation  shall 
not  become  effective  during  any  county 
Judge’s  present  term  of  office." 

The  county  bosrd  of  equalization  is  constituted 
as  provided  in  Section  138.010,  PSMo  1949*  !his  section 
is  as  follows: 

"1.  In  every  county  in  this  state, 
except  as  otherwise  provided  by  law, 
there  shall  be  a county  board  of 
equalization  consisting  of  the  Judges 
• of  the  county  court,  the  county  assessor, 

the  county  surveyor,  and  the  county  clerk 
who  shall  be  secretary  of  the  board  with- 
out vote. 

"2.  This  board  shall  meet  at  the  office 
of  the  county  clerk  on  the  second  Monday 
in  July,  194t>,  and  on  the  second  Monday 
of  July  of  each  year  thereafter;  provided, 
that  in  any  county  having  township  organi- 
zation the  sheriff  of  said  county  shall 
also  be  a member  of  the  board  of  equaliza- 
tion." 


The  compensation  of  members  of  the  county  board 
of  equalization  is  provided  in  Section  138.020,  FSMo  1949* 
This  section  is  as  follows: 

"The  Judges  of  the  county  court,  the 
county  surveyor,  the  county  assessor, 
the  sheriff,  the  county  clerk,  and  those 
sitting  as  members  as  may  otherwise  be 
provided,  shall  receive  five  dollars  per 
day  for  each  day  they  shall  be  present 
and  act  in  the  performance  of  their 
duties  as  members  of  the  county  board  of 
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equalization;  provided,  that  the  above 
county  officers  who  are  now  or  may  here- 
after be  compensated  by  salary  shall  not 
be  entitled  to  the  compensation  provided 
in  this  section." 


It  should  be  observed  that  the  county  court  and  the 
county  board  of  equalization  are  two  separate  and  distinct 
agencies  of  local  government.  The  Judges  of  the  county 
court  are  simply  designated  as  ex  officio  members  of  the 
county  board  of  equalization.  It  so  happens  that  the  Judges 
must  serve  a dual  purpose,  but  the  duties  and  functions  of 
the  board  do  not  lie  within  the  province  of  the  court. 

Under  Section  I;9»110  the  Judges  of  the  county  court 
are  entitled  to  compensation  for  all  days  "that  they  are 
necessarily  engaged  in  holding  court,"  and  under  Section 
138.020  they  "shall  receive  five  dollars  per  day  for  each 
day  they  shall  be  present  and  act  in  the  performance  of 
their  duties  as  members  of  the  county  board  of  equalization." 

*4It  may  be  expedient  or  necessary  for  the  Judges  to  hold  a 
meeting  of  the  court  on  a day  in  which  the  board  of  equaliza- 
tion is  in  session.  There  seems  to  be  nothing  in  the  law  to 
prohibit  a meeting  of  the  county  court  at  such  time.  In  that 
event  the  Judges  would  be  entitled  to  pay  for  both  services  on 
the  same  day. 


C0HCLU3I0K 

It  is  the  opinion  of  this  office  that  the  Judges  of 
the  county  court  in  counties  of  the  third  class  are  entitled 
to  the  compensation  of  five  dollars  per  day  for  performance 
of  their  duties  as  members  of  the  county  board  of  equalization, 
in  addition  to  their  regular  pay  as  members  of  the  county  court 
and  may  be  entitled  to  compensation  for  both  services  when  act- 
ing In  both  capacities  on  the  same  day. 

Respectfully  submitted. 


APPROVED: 


Attorney  General 


B.  A.  TAYLOR 

Assistant  Attorney  General 


BAT: irk 


TAXATION: 

REFUND: 


The  director  of  revenue  is  not  auth- 
orized to  make  tax  refunds  on  claims 
filed  prior  to  the  effective  date 
of  House  Bill  No.  196. 


FILED 
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Honorable  G.  H.  Bates 
Director  of  Revenue 
Department  of  Revenue 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department.  Tour  request  reads  in  part  as  follows: 

”1.  Is  this  Department  authorized  to 
make  refund  on  claims  filed  prior  to 
the  effective  date  of  the  Act? 

"2.  If  claimant  has  written  a letter 
requesting  refund,  may  we  consider  the 
date  of  his  letter  as  the  time  refund 
was  claimed  and  permit  him  to  complete 
said  claim  by  filing  one  in  writing  under 
oath,  as  required  in  paragraph  3 of  said 
Act? 

House  Bill  No.  196  a9  enacted  by  the  6oth  General  Assembly 
referred  to  in  your  opinion  request  and  under  which  the  proposed 
refund  could  be  made  reads  as  follows: 

"Section  1.  1.  The  director  of  revenue 

from  funds  appropriated,  shall  refund  any 
overpayment  or  erroneous  payment  of  any  tax 
which  the  state  is  authorized  to  collect. 

The  general  assembly  shall  appropriate  and 
set  aside  funds  sufficient  for  the  use  of 
the  director  or  revenue  to  make  refunds 
authorized  by  this  section  or  by  final 
judgment  of  court. 
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”2.  The  director  of  revenue  shall  refund 
any  overpayment  or  erroneous  payment  of 
any  tax  on  intangible  personal  property 
and  the  amount  refunded  shall  be  charged 
against  the  next  apportionment  to  the 
political  subdivision  which  was  the  residence 
or  situs  of  the  taxpayer  at  the  time  the  tax 
was  paid* 

”3.  No  refund  shall  be  made  by  the  director 
of  revenue  unless  a claim  for  refund  has  been 
filed  with  him  within  two  years  from  the  date 
of  payment.  Every  claim  must  be  in  writing 
under  oath  and  must  state  the  specific  grounds 
upon  which  the  claim  ia  founded,” 

You  stated  in  your  opinion  request  that  House  Bill  No,  196 
would  become  effective  April  22,  1952,  however,  we  wish  to  point 
out  that  House  Bill  No,  196  became  effective  October  9,  1951. 

We  would  here  note  that  House  Bill  No,  196  refers  to  the  over- 
payment or  erroneous  payment  of  a tax  without  regard  to  whether  the 
payment  was  voluntary  or  involuntary.  It  is  generally  stated  by 
the  appellate  courts  of  this  state  that  the  refund  of  taxes  illegally 
collected  (by  voluntary  payment),  is  a matter  of  governmental  grace 
and  in  the  absence  of  statutory  provision( 3) , the  taxpayer  is  not 
entitled  to  refund.  In  the  case  of  State  ex  rel,  S,  S,  Kresge  Co, 
v,  Howard,  20&  S.W.  (2d)  247,  the  Supreme  Court  of  Missouri  stated 
the  following  rule  as  follows: 

h*  * #The  refund  of  taxes  illegally 
exacted  is  ordinarily  a matter  of 
governmental  grace.  On  grounds  of  public 
policy,  the  law  discourages  suits  for  the 
refund  of  taxes  illegally  levied  and  col- 
lected, and  has  imposed  many  restrictions 
on  their  recovery.  It  is  generally  held 
that  taxes  voluntarily  paid  without  com- 
pulsion, although  levied  under  an  unconsti- 
tutional statute,  cannot  be  refunded  with- 
out the  aid  of  a statutory  remedy,  51  Am, 

Jur.  Taxation  Sec.  1167,” 

Under  such  a holding  it  is  obvious  that  a taxpayer  has  no 
legal  claim  to  refund  as  contemplated  and  governed  by  House  Bill 
No.  196  of  a voluntary  overpayment  or  erroneous  payment  of  a tax. 
Clearly  the  purpose  of  such  a law  is  to  provide  a statutory  remedy 
where  none  existed  in  the  case  of  voluntary  payments  and  a simpler 
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and  more  expedient  remedy  in  the  case  of  an  involuntary  payment. 
Therefore,  since  said  bill  would  seem  to  embrace  voluntary  as  well 
as  involuntary  payments,  and  we  so  conclude,  we  are  of  the  opinion 
that  the  term  "claim"  as  used  refers  to  a claim  which  is  therein 
created. 

It  is  a familiar  rule  of  statutory  construction  that  statutes 
should  be  given  a reasonable  and  logical  construction,  if  such  can 
be  done,  In  re:  H-  S-.,  165  S.W.  (2d)  300.  It  would  be  unreasonable 
to  assume  that  the  legislature  intended  the  director  of  revenue  to 
pay  legal  claims  which  existed  prior  to  the  effective  date  of  House 
Bill  No.  196  and  to  preclude  (by  not  mentioning)  those  for  which 
no  claim  existed  when  if  said  "claim"  is  filed  after  the  effective 
date  he  should  pay  both.  We  believe  that  the  term  claim  as  used 
means  a claim  which  the  director  of  revenue  would  be  bound  to  pay 
under  House  Bill  No.  196  if  filed  in  the  time  and  form  therein 
prescribed.  Consequently,  no  such  claim  would  exist  or  accrue  to 
the  taxpayer  prior  to  October  9,  1951*  and  there  could  be  no  such 
claim  on  file  with  the  director  of  revenue  prior  to  such  date. 

Further,  we  are  of  the  opinion  that  if  the  claim  is  one 
created  by  House  Bill  No.  196  the  director  of  revenue  would  have 
no  authority  to  accept  for  filing  any  claims  prior  to  the  effective 
date  of  the  law.  Therefore,  the  acceptance  of  a request  for  refund 
submitted  by  the  taxpayer  and  received  by  the  director  of  revenue 
prior  to  October  9,  1951,  would  not  constitute  a claim  as  created 
by  House  Bill  No.  196  and  would  be  meaningless  and  inoperative  in- 
sofar as  this  bill  is  concerned. 

Having  answered  your  first  question  in  the  negative,  it  is 
not  now  necessary  to  consider  question  No.  2. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a claim 
for  refund  of  an  overpayment  or  erroneous  payment  of  a tax  which 
could  be  refunded  by  the  director  of  revenue  under  House  Bill  No. 

196  is  created  and  exists  under  and  by  virtue  of  said  bill  and  since 
no  such  claim  could  be  filed  prior  to  the  effective  date  of  said  bill 
there  could  exist  no  claims  prior  to  such  date  on  which  the  director 
of  revenue  could  make  refunds. 


Respectfully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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COURTS:  A county  court  may  change  Its  county  judicial 

- COUNTY  COURT  districts  by  formal  court  order. 

DISTRICTS: 


June  19,  1952  L ^ 


I. 


Honorable  Charles  V.  Barker 
Prosecuting  Attorney 
?olk  County 
Bolivar,  Missouri 

Dear  Slri 

We  are  in  receipt  of  your  opinion  request  which  Is  as 
follows: 


"In  view  of  the  fact  that  the  population 
has  shifted  considerably  in  Polk  County 
in  recent  years,  the  two  districts  from 
whioh  the  associate  Judges  of  the  County 
Court  are  elected  are  very  unequal  in 
population,  and  the  County  Court  purposes 
to  redistriot  the  county  so  as  to  have  a 
more  fair  representation  on  the  oourt. 

"The  Judges  of  this  oounty  brought  the 
question  up  at  the  convention  of  oounty 
Judges  in  Jefferson  City,  and  no  one  there 
apparently  knew  what  to  do  concerning  the 
matter. 

"The  only  authority  I find  on  the  question 
is  section  47.010  and  Section  49.010  in  the 
Revised  Statutes  of  1949,  and  I cannot  find 
where  the  latter  section  hoe  been  construed 
regarding  this  question.  I would  therefore 
like  to  have  your  opinion  on  the  following 
question: 

"■Does  the  County  Court  havo  the  authority 
to  redistriot  the  oounty  as  occasion  requires? 
If  not,  who  does  have  that  authority?  Also, 
please  state  what  procedure  should  be  taken 
in  redistricting. ,n 
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We  agree  with  you  In  your  letter  when  you  state  that 
Section  47*010  and  section  49*010,  RSMo  1949#  are  the  section* 
of  the  statute  In  regard  to  your  question.  ' e believe  that 
both  of  these  sections  apply  - Section  47*010  in  regard  to  the 
division  of  the  county  into  townships  and  Section  49*010  in 
regard  to  determining  the  districts  of  the  county  court.  Since 
these  two  seem  to  be  the  only  reference  that  the  statutes  of 
our  state  make  to  this  kind  of  an  arrangement  for  county  govern- 
ment, it  is  evident  that  the  county  government  should  be  or- 
ganized in  accordance  with  them.  We  are  purposely  omitting 
the  new  forms  of  county  reorganization  for  counties  of  oilier 
classes.  It  is  naturally  of  importance  in  the  matter  of  re- 
diatricting  a county  for  county  judgeships  to  consider  first 
the  method  of  dividing  townships,  that  the  county  court  dis- 
tricts follow  the  statute,  and  be,  in  the  words  of  the  statute, 
"two  districts,  of  contiguous  territory,  as  near  equal  in  popu- 
lation as  practicable,  without  dividing  municipal  townships." 

The  above  reference  is  to  Section  49*010,  RSMo  1949* 

In  regard  to  statutory  construction  of  Section  47*010, 
supra,  in  the  division  of  a county  into  townships  by  the 
county  court,  our  Supreme  Court  held  in  regard  to  a previous 
similar  statute  in  State  ex  inf.  McKlttrick  v.  Tegethoff,  338 
Mo.  326,  l.c.  330,  331 » as  follows: 

"*  * * Section  12041,  Revised  Statutes  1929, 
is  as  follows: 

" *Each  county  court  may  divide  the  county  • 
into  convenient  townships,  and  as  occasion 
may  require  erect  new  townships,  subdivide 
townships  already  established,  organize 
better  township  lines,  and  may,  upon  the 
petition  in  writing  of  not  less  than  twenty - 
five  per  centum  of  the  le rally  anal '.lied 
voters  of  each  township  affected,  as  such 
vote  was  cast  In  the  last  preceding  general 
election  for  the  office  receiving  ^ho  great- 
est number  of  votes  in  the  township  or 
townships  affected,  consolidate  two  or  more 
existing  townships,  into  one  township,  or 
otherwise  reduce  the  number  of  townships, 
or  ohange  the  boundary  lines  thereof,  as 
may  be  deemed  advisable.’** 

At  l.c.  331,  332,  the  Court  interpreted  the  statute,  as 
follows: 
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"1*  Construing  the  section  by  Its  language 
and  history  we  think  It  clear  the  first 
part  thereof  deals  with:  the  original  di- 
vision of  a county  into  townships  after 
its  organization;  the  subsequent  erection 
of  new  townships,  and  the  subdivision  of 
townships, . thereby  increasing  the  number 
of  townships;  and  the  changing  of  boundary 
lines  whether  the  number  of  townships  be 
increased  or  remain  the  same.  The  statute 
has  never  required  a written  petition  for 
this  during  the  entire  history  of  the  State. 

The  latter  part  of  the  section,  which  used 
to  call  for  a petition  signed  by  at  least 
fifty  residents  of  the  townships  affected 
and  now  requires  the  signature  of  twenty-five 
per  cent  of  the  qualified  voters,  etc.,  con- 
templates a reduction  in  the  number  of  town- 
ships by  consolidation  or  otherwise.  That  is 
what  the  title  of  the  act  said  when  this  part 
of  the  section  was  added  by  amendment  in  1909.” 

Other  incidences  of  constructing  this  statute  and  in  re- 
gard to  the  authority  of  the  county  court  in  such  matters  are 
found  in  State  ex  rel.  Sears  v.  Hall,  28  S.W.  (2d)  1026,  State 
v.  Dawson,  22f>  S.W.  97 » and  Houck  v.  Little  River  Drainage 
District,  lglj.  S.W.  739. 

Section  49 .010,  RSMo  1949,  is  quoted  at  length  for  the 
purpose  of  this  opinion  and  is  as  follows: 

"The  county  court  shall  be  composed  of 
three  members,  to  be  styled  judges  of 
the  county  court,  and  each  county  shall 
be  districted  by  the  county  court  there- 
of into  two  districts,  of  contiguous 
territory,  as  near  equal  in  population  as 
practicable,  without  dividing  municipal 
townships." 

Y.e  have  found  few  oases  in  which  this  section  or  the  method 
of  county  organization  as  described  in  this  section  has  ccrae  to 
the  attention  of  the  court.  However,  in  an  early  case  of  State 
ex  rel.  Attorney  General,  relator,  v.  Gilbreath,  the  Supreme 
Court  of  Missouri  had  before  it  the  following  provisions  of  the 
General  Statutes  of  1865  (Wagner  Statutes,  439)  which  we  quote 
from  48  Mo.,  l.o.  110: 
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"The  question  is  thus  raised  whether  the 
action  of  the  County  Court  in  districting 
the  county  had  any  such  effect  as  is 
claimed  by  respondent.  The  section  of 
the  statute  referred  to  is  as  follows: 

"'Section  1.  The  County  Court  shall  be 
composed  of  three  members,  to  be  styled 
"the  justices  of  the  County  Court,"  and 
each  county,  where  the  court  is  composed 
of  three  justices,  may  be  districted  by 
the  County  Court,  if  they  think  the  good 
of  the  county  will  be  promoted  thereby, 
into  three  districts,  as  near  equal  in 
population  as  practicable  without  dividing 
municipal  townships;  and  each  district 
shall  elect  and  be  entitled  to  one  of  the 
justices  of  the  County  Court.'" 

^is  case  did  not  involve  the  means  of  redistricting  the 
county  court  or  the  method  of  doing  it.  However,  the  Statutes 
of  1865  was  similar  in  its  direction  to  the  county  court  in 
Section  14-9.010,  supra.  The  county  court  in  the  Gilbreath  case 
had  been  reorganized.  It  was  presumably  organized  under  the 
directions  of  the  Statutes  of  1865  and  the  method  of  reorgani- 
zation was  not  attacked.  The  Court  discussed  the  reorganization 
without  disapproval.  The  question  before  the  Court  was  con- 
cisely this:  fthen  the  county  court  redistricted  the  county 
into  judicial  districts,  did  it  result  in  all  three  county 
judgeships  being  vacant?  The  Court  determined  that  It  did  not* 

It  simply  held  at  l.c.  112,  as  follows: 

"•»  # * under  this  construction  the  present 
justices  will  hold  their  statutory  term, 
an  election  of  one  justice  will  be  had 
every  two  years,  and  each  district  will 
elect  one,  thus  affirming  the  material 
provisions  of  the  statute.  It  is  objected 
that  two  of  the  districts  are  deprived  of 
their  right  to  elect.  True,  until  the 
terms  of  the  justices  already  elected  shall 
expire.  No  statute  providing  for  a future 
election  to  any  office  already  filled  can 
take  effect  until  the  termination  of  the 
pending  term,  unless  the  term  is  expressly 
cut  off.  That  Is  not  the  real  difficulty 
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in  this  case,  but  it  is  in  the  assignment 
of  the  justices,  thus  determining  in  which 
district  the  first  district  election  should 
be  had.  But  such  assignment  being  necessary 
to  carry  into  effect  the  power  to  district, 
the  power  to  make  it  should  be  implied  from 
the  one  expressly  granted.  « «• 

V.e  have  found  no  other  guiding  li^at  of  judicial  construc- 
tion of  the  statutes  to  direct  us  in  the  reorganization  of  a 
county.  It  has  been  accomplished  many  times  among  the  114 
counties  of  Missouri  and  has  seldom  reached  the  judicial  scrutiny 
of  our  appellate  courts.  Section  lj.9.170,  RSMo  19l}9»  provides 
for  terms  of  the  county  court.  It  is,  in  part,  as  follows: 

"Pour  terras  of  the  county  court  shall  be  held 
in  each  county  annually,  at  the  place  of 
holding  courts  therein,  commencing  on  the 
first  Mondays  in  February,  May,  August  and 
November.  The  county  courts  may  alter  the 
times  for  holding  their  stated  terms,  giving 
notice  thereof  in  such  manner  as  to  them 
shall  seem  expedient;  * *«■" 

Absent  further  statutory  direction,  it  appears  that  in  the 
event  the  county  court  at  a regular  term  meeting  determines  and 
makes  a formal  order  which  redistricts  the  county  in  accordance 
with  Section  1^9.010,  supra,  the  redistricting  would  be  legal  and 
proper. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
counry  court  may  change  its  county  judicial  districts  by  a 
formal  order  of  the  county  court  at  any  of  its  regular  term 
meetings. 


Respectfully  submitted. 


JAMLS  W.  PARIS 

Assistant  Attorney  General 


Attorney  General 
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TAXATION: 
MOTOR  FUEL: 


Four  questions  relating  to  House  Bill 
No.  180  pertaining  to  a tax  on  motor 
fuel. 


FILED 


July  16,  1952 


Honorable  G.  H.  Bates 
Director  of  Revenue 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  department.  Tour  request  reads  as  follows: 

"As  I am  charged  with  the  collection  of  the 
tax  imposed  by  House  Committee  Substitute 
for  House  Bill  No.  180  enacted  by  the  66th 
General  Assembly,  I wish  to  submit  for  your 
opinion  the  following  questions: 

"1.  Is  the  tax  imposed  by  said  House  Bill 
No.  180  a sales  tax  or  a use  tax  within  the 
meaning  of  Art.  Ill,  Sec.  39  (10),  of  the 
Missouri  Constitution  of  1945,  or  is  it  a 
business,  license  or  occupation  tax,  or  is 
it  a tax  for  the  privilege  of  using  the 
highways? 

"2.  Is  the  United  States  Government,  its 
agencies  and  instrumentalities,  exempt  from 
the  payment  of  the  tax  imposed  by  said  bill? 

"3.  Is  the  tax  applicable  to  motor  fuel  im- 
ported into  the  State  of  Missouri  by  the 
Federal  Government  itself? 


%•  Am  I correct  in  assuming  that  said  House 
Bill  No.  180  will  be  effective  at  12:01  a.m. 
on  July  29,  1952? 

"I  would  apDreciate  an  early  reply  in  order 
that  I may  advise  the  distributors  and  dealers 
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who,  under  the  law  are  required  to  collect 
the  tax,  whether  the  tax  is  applicable  to 
sales  to  the  Federal  Government,  its  agencies 
or  instrumentalities." 

The  first  question  deals  with  Art.  Ill,  Section  39(10),  Consti- 
tution of  Missouri  1945  in  regard  to  whether  or  not  the  tax  imposed 
by  House  Bill  No.  1&0  falls  within  the  prohibition  therein  contained. 
In  answer  to  this  question  we  are  enclosing  a copy  of  an  opinion  to 
Mr.  George  Metzer,  State  Inspector  of  Oils,  July  6,  1945.  This  opin- 
ion states  that  the  majority  of  cases  hold  that  said  tax  is  either 
a compensation  tax  for  the  privilege  of  using  the  public  highways 
or  a license  tax  on  the  distributor  measured  by  the  sales  of  gasoline 
and  that  under  either  classification  said  tax  would  not  fall  within 
the  prohibition  contained  in  Article  III,  Section  39(10),  Consti- 
tution 1945* 

You  next  inquire  as  to  whether  the  United  States  Government, 
its  agencies  and  instrumentalities  are  exempt  from  the  payment  of 
the  tax.  It  is  noted  that  the  law  as  contained  in  Chapter  142, 

RSMo  1949,  and  prior  to  amendment  by  House  Bill  No.  1&0,  exempts 
from  taxation  "motor  fuel  sold  to  the  United  States  of  America  or 
any  agency  or  instrumentality  thereof"  and  "motor  fuel  sold  to  any 
post  exchange  or  concessionaire  or  any  federal  reservation  within 
this  3tate."  House  Bill  No.  l£0  does  not  contain  these  exemptions, 
however,  we  do  not  believe  that  by  reason  thereof  the  state  may  now 
tax  the  United  States  Government,  its  agencies  or  instrumentalities. 

The  sovereignty  of  a state  extends  to  everything  which  exists 
by  its  own  authority  but  it  does  not  extend  to  those  means  which 
are  employed  by  congress  to  carry  into  execution  the  powers  con- 
ferred upon  that  body  by  the  Constitution  of  the  United  States,  It 
is  well  settled  that  a state  has  no  power  to  tax  the  means  which  the 
federal  government  employs  to  carry  on  its  proper  functions.  26  R.C.L., 
Section  71,  page  95* 

This  principle  has  been  given  a wide  application  and  particularly 
to  statutes  like  the  one  questioned.  In  the  case  of  Panhandle  Oil  Co. 
v.  Mississippi,  147  Miss,  663,  the  Supreme  Court  of  Mississippi  had 
before  it  a question  similar  to  the  one  which  you  have  proposed.  The 
State  of  Mississippi  had  provided  that  any  person  engaged  in  the 
business  of  distributing  gasoline,  retail  dealers  in  gasoline,  shall 
pay  for  the  privilege  of  engaging  in  such  business  a tax  of  one  cent 
(10)  per  gallon  upon  the  sale  of  gasoline.  A distributor  had  sold 
gasoline  to  certain  agencies  of  the  United  States  and  the  state  sought 
to  collect  said  tax.  The  Supreme  Court  held  that  the  tax  was  imposed 
upon  the  distributor  and  it  was  not  a direct  tax  against  the  instru- 
mentality of  the  federal  government  and  therefore  the  state  was  en- 
titled to  recover.  The  case  was  then  appealed  to  the  United  States 
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Supreme  Court  and  the  holding  of  the  Mississippi  Supreme  Court  was 
reversed  in  an  opinion  by  Mr.  Justice  Butler.  In  its  opinion  the 
court  said: 


"*  v *The  states  may  not  burden  or  interfere 
with  the  exertion  of  national  power  or  make 
it  a source  of  revenue  or  take  the  funds 
raised  or  tax  means  used  for  the  performance 
of  Federal  functions.  * * *’.v'hile  Mississippi 
may  impose  chargee  upon  petitioner  for  the 
privilege  of  carrying  on  trade  that  is  subject 
to  the  power  of  the  state,  it  may  not  lay  any 
tax  upon  transactions  by  which  the  United  States 
secures  the  things  desired  for  its  governmental 
purposes. 

"The  validity  of  the  taxes  claimed  is  to  be 
determined  by  the  practical  effect  of  enforcement 
in  respect  of  sales  of  the  government.  Wagner  v. 
Covington,  251  U.S.  95,  102,  64  L.  ed.  157,  167, 

40  Sup.  Ct.  Rep.  93*  A charge  at  the  prescribed 
rate  is  made  on  account  of  every  gallon  acquired 
by  the  United  States.  It  is  immaterial  that  ■ 
the  seller  and  not  the  purchaser  is  required  to 
report  and  make  payment  to  the  state.  Sale  and 
purchase  constitute  a transaction  by  which  the 
tax  is  measured  and  on  which  the  burden  rests. 

The  amount  of  money  claimed  by  the  state  rises 
and  falls  precisely  as  does  the  quantity  of 
gasoline  so  secured  by  the  Government.  It  de- 
pends immediately  upon  the  number  of  gallons, 
the  necessary  operation  of  these  enactments  when 
so  construed  is  directly  to  retard,  impede  and 
burden  the  exertion  of  the  United  : tates,  of  its 
constitutional  powers  to  operate  the  fleet  and  hos- 
pital. 


************* 

"The  exactions  demanded  from  petitioner  infringe 
it 8 right  to  have  the  constitutional  independence 
of  the  United  States  in  respect  of  such  purchases 
remain  untrammeled.  Osborn  v.  Bank  of  United 
States,  9 Wheat,  738,  867,  6 L.ed.  204,  234; 

Western  U.  Teleg.  Co.  v.  Texas,  supra.  Cf. 

Terrace  v.  Thompson,  263  U.S.  ±97,  216,  6£  L.  ed. 

255,  274,  44  Sup.  Ct.  Rep.  15.  Petitioner  is  not 
liable  for  the  taxes  claimed." 

\»e  believe  that  the  above  case  is  clear-cut  and  controlling  on 
the  question  at  hand  and  that  the  state  cannot,  under  the  authority  of 
House  Bill  No.  ISO  exact  a tax  from  a distributor  on  sale  by  such 


3- 


Honorable  G.  H.  Bates 


distributor  to  the  United  States  Government,  its  agencies  or  instru- 
mentalities. 

We  are  further  of  the  opinion  that  the  United  States  Government, 
its  agencies  or  instrumentalities  located  within  this  State  cannot  be 
taxed  as  a distributor  as  defined  in  Section  142.010,  RSKo  1949,  since, 
as  previously  stated,  the  State  has  no  authority  to  tax  the  instru- 
mentality which  the  federal  government  employs  to  carry  on  its  proper 
functions. 

In  regard  to  the  effective  date  of  this  law,  Section  1.130,  KSMo 
1949,  is  as  follows; 

"A  law  passed  by  the  general  assembly  shall 
take  effect  ninety  days  after  the  adjournment 
of  the  session  at  which  it  is  enacted;  pro- 
vided, however,  if  the  general  assembly  recesses 
for  thirty  days  or  more,  it  may  prescribe  by  joint 
resolution  that  laws  previously  passed  and  not 
effective  shall  take  effect  ninety  days  from  the 
beginning  of  the  recess,  subject  to  the  following 
exceptions: 

n(l)  A law  necessary  for  the  immediate  pre- 
servation of  the  public  peace,  health  or  safety, 
which  emergency  must  be  expressed  in  the  body  or 
preamble  of  the  act  and  which  is  declared  to  be 
thus  necessary  by  the  general  assembly,  by  a vote 
of  two-thirds  of  its  members  elected  to  each  house, 
said  vote  to  be  taken  by  yeas  and  nays,  and  entered 
on  the  journal  or  a law  making  an  appropriation  for 
the  current  expenses  of  the  state  government,  for 
the  maintenance  of  the  state  institutions  or  for 
the  support  of  public  schools,  shall  take  effect 
as  of  the  hour  and  minute  of  its  approval  by  the 
governor;  which  hour  and  minute  may  be  endorsed 
by  the  governor  on  the  bill  at  the  time  of  its 
approval ; 

"(2)  In  case  the  general  assembly,  as  to  a law 
not  of  the  character  herein  specified,  shall 
provide  that  such  law  shall  take  effect  on  a 
date  in  the  future  subsequent  to  the  expiration 
of  the  period  of  ninety  days  herein  mentioned, 
said  law  shall  take  effect  on  the  date  thus  fixed 
by  the  general  assembly; 

"(3)  In  the  case  the  general  assembly  shall  pro- 
vide that  any  law  shall  take  effect  as  provided 
in  subsection  (1)  of  this  section,  the  general 
assembly  may  provide  in  such  law  that  the  operative 
date  of  the  law  or  parts  of  the  law  shall  take  effect 
on  a date  subsequent  to  the  effective  date  of  the  law.” 
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As  to  the  apDlication  of  House  Bill  No.  ISO,  no  effective  date 
has  been  stated  in  the  bill.  Under  the  statute  cited  above  it  must 
go  into  effect  July  29,  1952,  that  date  being  ninety  days  after  the 
adjournment  of  the  session  in  which  it  v/as  enacted. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that: 

(1)  House  Bill  No.  ISO,  amending  Chapter  142,  RSMo  1949,  does 
not  fall  within  the  prohibition  contained  in  Article  III,  Section 
39(10),  Constitution  of  Missouri  1945* 

(2)  That  the  State  of  Missouri  may  not  exact  a tax  such  as  is 
contained  in  House  Bill  No.  1&0  on  sales  of  gasoline  to  the  United 
States  Government,  its  agencies  and  instrumentalities. 

(3)  That  the  State  of  Missouri  has  no  authority  to  impose  a 
tax  upon  the  federal  government  for  motor  fuel  Imported  into  the 
State  of  Missouri  by  the  federal  government. 

(4)  That  House  Bill  No.  1B0  will  become  effective  on  July  29, 
1952,  such  date  being  ninety  days  after  the  adjournment  of  the  66th 
General  Assembly  by  which  it  was  enacted. 


Respectfully  submitted, 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 

■ 

j.  s.  tAtl6r 

Attorney  General 


DDG:hr 


The  selling,  storing,  possession,  and 
transportation  in  interstate  commerce 
of  any  punchboard,  slot  machine, 
lottery  ticket,  roulette  wheel,  policy 
slip,  book,  list  of  numbers,  or  any 
article  incident  to  a lottery  or  other 
gambling  devices , is  not  prohibited  by 
any  law  of  the  State  of  Missouri. 
August  II4.,  195>2 


Honorable  Harold  B.  Bamburg,  Acting 
Prosecuting  Attorney 
Pott Is  County 
Sedalia,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request: 

"There  is  a concern  in  Pettis  County  that 
is  engaged  in  the  manufacture  of  a gambling 
device  or  article.  The  sales  of  this  prod- 
uct are  all  made  to  customers  outside  the 
State  of  Missouri.  In  connection  with  the 
manufacture,  the  concern  also  sells,  stores, 
possesses  and  transports  these  articles, 
but  only  in  connection  with  the  manufactur- 
ing for  sale  to  their  out-state  customers. 

I would  like  to  know  if  the  new  gambling 
law  recently  passed  by  the  General  Assembly, 
which  was  formerly  Senate  Bill  No.  226, 
prohibits  the  activities  of  the  concern 
in  question. 

"I  would  like  an  expression  of  opinion 
from  your  office  on  the  construction  of 
the  phrase  found  in  Section  1 of  the  Bill 
•except  in  interstate  commerce'  so  that  I 
will  know  whether  the  exception  refers 
only  to  the  word  transport  or  whether  it 
also  refers  to  the  words  sell,  otoro  and 
possess . " 

The  law  to  which  you  refer  is  Sonato  Committee  Substitute 
for  Senate  Bill  No.  226,  as  truly  agreed  to  and  finally  passed 
by  the  66th  General  Assembly  of  Missouri.  Section  1 reads  as 
follows  t 


GAMBLING  EQUIPMENT; 
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"Every  person  who  shall  sell,  store,  possess 
or  transport  except  In  Interstate  commerce 
any  punchboard,  slot  machine,  lottery  ticket, 
roulette  wheel,  policy  slip,  book,  list  of 
numbers  or  any  other  evidence  of  transactions 
Incident  to  a lottery,  or  any  other  gambling 
device,  equipment  or  article,  shall  be  deemed 
guilty  of  a misdemeanor.  All  such  equipment, 
devices  and  articles  are  hereby  declared  con- 
traband and  may  be  seized  by  any  peace  officer 
to  be  disposed  of  as  herein  provided.” 

It  will  be  noted  that  the  prohibition  contained  In  the 
bill  Is  against  every  person  who  shall  sell,  store,  possess 
or  transport  except  in  interstate  comneroe  any  gambling  devices , 
equipment  or  article.  From  tke  structure  of  the  sentence,  it 
would  appear  to  be  plain  that  this  bill  does  not  prohibit  the 
possession  or  transportation  of  gambling  devices  In  interstate 
conmerce.  Can  it  bo  said  that  the  exception  also  refers  back 
to  the  storing  of  gambling  equipment?  It  seems  to  ue  to  be  clear 
that  It  does,  inasmuch  as  any  such  gambling  equipment  would 
necessarily  be  considered  to  be  stored  so  long  as  it  was  actu- 
ally in  process  of  transportation,  and  that  the  only  meana  by 
which  this  type  of  storage  could  be  avoided  would  bo  for  such 
gambling  equipment  to  be  on  a carrier  being  transported  from 
another  state  across  the  State  of  Missouri.  Clearly,,  this  was 
not  the  object  of  the  bill. 

In  the  case  of  Local  167  v.  United  States,  291  U.S.  293* 
the  Court  said,  l.c.  293* 

"2.  Control  of  the  handling,  sales  and 
prices  at  the  place  of  origin  before  the 
interstate  journey  begins,  or  in  the  State 
of  destination  where  the  interstate  move- 
ment ends,  may  operate  directly  to  restrain 
and  monopolize  interstate  commerce." 

In  the  caso  of  United  states  v.  Sheffield  Farms,  lj.3  Fed. 
Sup.  1,  the  Court  stated,  l.c.  5: 

"(7,8)  The  temporary  stoppage  of  commerce 
on  its  way  to  the  ultimate  consumer  does  not 
remove  the  flow  from  the  jurisdiction  of  the 
Federal  Government.  # * Therefore  the 
stoppage  of  the  milk,  coming  across  state 
lines,  for  the  purposes  of  pasteurization 
and  packaging  or  bottling,  did  not  change 
Its  Interstate  character. 
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It  seems  equally  clear  to  us  that  the  selling  of  gambling 
equipment  in  interstate  commerce  Is  likewise  included  in  the 
exception,  Ue  believe,  therefore,  that  a person  in  Missouri 
who  sells,  stores,  possesses  and  transports  gambling  devices 
solely  in  interstate  commerce,  does  not  come  within  the  pro- 
hibition of  Senate  Bill  No.  226. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
selling,  storing,  possession  and  transportation  in  Interstate 
commerce  of  any  punchboard,  slot  machine,  lottery  ticket, 
roulette  wheel,  policy  slip,  book,  list  of  numbers,  or  any 
article  incident  to  a lottery  or  other  gambling  device,  is 
not  prohibited  by  any  lav;  of  the  State  of  Missouri. 

Respectfully  submitted. 


HUGH  ?.  WILLIAMS ON 
Assistant  Attorney  General 


HRJab 


SALES  TAX: 

USE  TAX: 

MOTOR  VEHICLES: 


W \ ’ 

The  ewner  of  a new  or  used  motor  vehicle  in 
Missouri,  who  is  not  exempt  from  the  payment 
of  a sales  tax  or  a use  tax,  is  not  entitled 
to  retain  three  per  cent  of  such  sales  tax 
or  use  tax. 


September  22,  1952 


Honorable  0.  H.  Bates 
Direotor  of  Revenue 
Capitol  Building 
Jefferson  City,  Missouri 


*/«/r 


Dear  Sir* 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion.  You  thus  state  your  opinion  request: 

"Seotlon  14H.II4.O  of  the  Sales  Tax  Aot 
permits  the  seller  to  retain  three 
percent  of  the  tax.  It  has  been  the 
ruling  of  our  Department  that  the  mer- 
chant engaged  in  business  is  entitled 
to  three  per  cent  for  collecting  and 
remitting  the  tax  to  the  Department 
of  Revenue. 


"Seotlon  requires  the  purohaser 

of  a motor  vehicle  to  pay  the  sales  tax 
direct  to  the  Department  of  Revenue  be- 
fore the  certificate  of  title  to  said 
vehlole  shall  be  issued. 

"The  question  has  been  raised  as  to 
whether  or  not  the  purohaser  of  the  oar 
would  be  entitled  to  the  three  per  oent 
deduction  provided  for  in  Section 
UUt-.Hi-O  when  remitting  the  sales  tax 
on  his  motor  vehicle. 


"Our  Department  has  held  that  the  pur- 
ohaser of  the  car  is  not  the  seller  or 
dealer  within  the  meaning  of  the  law 
and  has,  therefore,  refused  to  allow 
this  deduction. 

"Ve  have  recently  been  asked  to  seoure 
from  your  department  an  opinion  as  to 
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whether  or  not  our  Interpretation  of 
these  sections  Is  correct." 

In  regard  to  your  Inquiry  we  would  first  direct  your 
attention  to  Section  II4I1.070,  Rp.Mo  19U9,  which  section  reads: 

wl.  That  at  the  time  the  owner  of  any 
new  or  used  motor  vehicle  which  was 
acquired  In  a transaction  subjeot  to 
sales  tax  under  the  Missouri  sales  tax 
law  makes  application  to  the  dlreotor 
of  revenue  for  an  official  certificate 
of  title  and  the  registration  of  said 
automobile  as  otherwise  provided  by  low, 
he  shall  present  to  the  dlreotor  of 
revenue  evidence  satisfactory  to  said 
director  of  revenue  showing  the  purchase  price 
paid  by  or  charged  to  the  applicant  in  the 
acquisition  of  said  motor  vehicle , or  that 
no  sales  tax  was  Incurred  in  Its  acquisition, 
and  if  sales  tax  was  incurred  In  suoh  acqui- 
sition, such  applicant  shall  pay  or  cause 
to  be  paid  to  the  director  of  revenue  the 
sales  tax  provided  by  the  Missouri  sales 
tax  law  In  addition  to  the  registration 
fees  now  or  hereafter  required  according 
to  law,  and  the  dlreotor  of  revenue  shall 
not  Issue  a certificate  of  title  for  any 
new  or  used  motor  vehicle  subject  to  sales 
tax  as  provided  In  said  Missouri  sales  tax 
law  until  the  tax  levied  for  the  sale  of 
the  same  under  this  ohapter  has  been  paid 
as  herein  provided. 

"2.  /Vs  used  above,  the  term  purohase  price 
shall  mean  the  total  amount  of  the  contract 
price  agreed  upon  between  the  seller  and 
tbs  applicant  in  the  acquisition  of  said 
motor  vehicle,  regardless  of  the  medium  of 
payment  therefor. 

"3«  In  the  event  that  the  purchase  prloe 
Is  unknown  or  undisclosed,  or  that  the 
evidence  thereof  Is  not  satisfactory  to 
the  director  of  revenue,  the  same  shall 
be  fixed  by  appraisement  by  the  director. 
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"U.  The  director  of  revenue  shall  en- 
dorse upon  the  official  certificate  of 
title  issued  by  him  upon  such  application 
an  entry  showing  that  such  sales  tax  has 
been  paid  or  that  the  vehicle  represented 
by  said  certificate  Is  exempt  from  sales 
tax  and  state  the  ground  for  such  exemption. 

We  would  next  Invite  yotir  attention  to  Section  ll|)| 
RSMo  19h9,  which  section  reads: 

"1.  Every  person  receiving  any  payment 
or  consideration  upon  the  sale  of  pro- 
perty or  rendering  of  service  subjeot 
to  the  tax  imposed  by  the  provisions  of 
this  ohapter,  or  required  to  make  collec- 
tion of  the  tax  Imposed  by  the  provisions 
of  this  chapter,  shall  be  responsible  not 
only  for  the  collection  of  the  amount  of 
the  tax  loosed  on  said  sale  or  servloe, 
but  shall,  on  or  before  the  fifteenth  day 
of  the  month  following  eaoh  calendar  quar- 
terly period  of  three  months,  make  a return 
to  the  director  of  revenue  of  all  taxes 
collected  for  the  preceding  quarter,  or 
required  to  be  collected  for  the  preceding 
quarter,  and  shall  remit  the  taxes  so  col- 
lected or  required  to  be  oolleoted  to  the 
direotor  of  revenue* 


"2*  The  seller  of  any  property  or  person 
rendering  any  service,  subject  to  the  tax 
Imposed  by  this  chapter,  Is  dlreoted  to 
collect  the  tax  from  the  purchaser  of 
such  property  or  the  recipient  of  the 
service  as  the  case  may  be* 


”3*  The  tax  Imposed  by  this  chapter  la  a 
tax  upon  the  sale,  servloe  or  transaction 
and  shall  be  collected  by  the  person  making 
the  sale  or  rendering  the  service  at  the 
time  of  making  or  rendering  suoh  sale, 
service  or  transaction,  provided,  however, 
that  the  collection  of  tEc  tax  Imposed  by 
this  chapter  on  motor  vehicles  shell  be 
made  as  provided  for  in  section  1 ' " 
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"lj..  It  shall  be  unlawful  for  any  person 
to  advertise  or  hold  out  or  state  to  the 
public  or  to  any  customer  directly  or 
indirectly,  that  the  tax  or  any  part 
thereof  imposed  by  this  chapter,  and 
required  to  be  collected  by  him,  will  be 
assumed  or  absorbed  by  the  person,  or 
that  it  will  not  be  added  to  the  selling 
price  of  the  property  sold  or  service 
rendered,  or  if  added,  that  it  or  any 
part  thereof  will  be  refunded.  Any  person 
violating  any  of  the  provisions  of  this 
section  shall  be  guilty  of  a misdemeanor.” 

(Underscoring,  ours.) 

Prom  the  above  two  sections  it  Is  clear  that  when  the 
owner  of  a new  or  used  motor  vehicle  which  was  acquired  in 
a transaction  subject  to  the  Missouri  sales  tax  law,  applies 
to  the  Director  of  Revenue  for  a certificate  of  title  and 
registration  of  said  motor  vehicle,  he  shall  pay  or  cause  to 
be  paid  to  the  Director  of  Revenue  the  sales  tax  due  upon 
such  motor  vehicle. 

A reading  of  Section  ll|lj..080,  supra,  also  shows  that  this 
method  of  paying  the  sales  tax  on  motor  vehicles  is  an  excep- 
tion to  the  general  practice,  which  in  all  other  instances 
except  that  of  motor  vehicles,  requires  the  seller  to  collect 
the  sales  tax  from  the  purchaser  at  the  time  of  sale,  and  at 
stated  times  to  remit  said  sales  tax  to  the  Director  of 
Revenue. 

In  your  letter  to  us,  you  refer  to  Section  ll}4*iUj-0# 

RSMo  19l|9»  as  a “sales  tax.”  We  do  not  believe  this  section 
to  be  a sales  tax,  but,  as  its  title  states,  a "use  tax." 

That  section,  in  the  Missouri  Revised  Statutes  of  I9I49, 
reads: 


"Use  tax  on  motor  vehicles— duty  of  pur- 
chaser and  director.—  1.  In  addition 
to  all  other  taxes  now  or  hereafter  levied 
and  imposed  upon  every  person  for  the  privi- 
lege of  using  the  highways  of  this  state, 
there  is  hereby  levied  and  imposed  a tax 
equivalent  to  two  per  cent  of  the  purchase 
price,  as  defined  in  section  li|4.070,  which 
Is  paid  or  charged  on  new  and  used  motor 
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vehicles  purchased  or  acquired  for  use 
„ on  the  highways  of  this  state  which  are 

required  to  be  registered  under  the  lavs 
of  the  state  of  Missouri. 

"2*  That  at  the  tine  the  owner  of  any 
such  motor  vehicle  makes  application  to 
the  director  of  revenue  for  an  official 
certificate  of  title  and  the  registration 
of  the  same  as  otherwise  provided  by  law, 
he  shall  present  to  the  director  of  revenue 
evidence  satisfactory  to  said  director  show 
ing  the  purchase  price  paid  by  or  charged 
to  the  applicant  in  the  acquisition  of  said 
motor  vehicle,  or  that  said  motor  vehicle 
is  not  subject  to  the  tax  herein  provided 
and,  if  said  motor  vehicle  is  subject  to 
the  tax  herein  provided,  suoh  applicant 
shall  pay  or  cauae  to  be  paid  to  the  direc- 
tor of  revenue  the  tax  provided  herein. 

"3.  In  the  event  that  the  purchase  price 
la  unknown  or  undisclosed  or  that  the 
evidence  thereof  la  not  satisfactory  to 
the  director  of  revenue,  the  same  shall 
be  fixed  by  appraisement  by  the  director. 

"4.  No  certificate  of  title  shall  be 
issued  for  suoh  motor  vehicle  unless 
said  tax  for  the  privilege  of  using  the 
highways  of  this  state  haB  been  paid." 

Seotlon  144.45c » Missouri  Revised  Statutes  1949 
amended  by  House  Bill  No.  119*  reads  as  f ollows t 

"Exemptions  from  use  tax 

"In  order  to  avoid  double  taxation  under 
the  provisions  of  this  act,  any  person 
who  purchases  a motor  vehicle  in  any  other 
state  and  seeks  to  register  it  In  this 
state  shall  be  credited  with  the  amount 
of  any  sales  tax  or  uee  tax  shown  to  have 
been  previously  paid  by  him  on  the  purchase 
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price  of  such  motor  vehicle  In  such 
other  state.  The  tax  imposed  by  section 
l)|l|,4i|0  shall  not  apply  to  motor  vehicles 
on  account  of  which  the  sales  tax  pro- 
vided by  this  act  shall  have  been  paid* 
nor  to  motor  vehicles  brought  Into  this 
state  by  a person  moving  any  such  vehicle 
Into  Missouri  from  another  state  who  shall 
have  registered  and  in  good  faith  regular- 
ly operated  said  motor  vehicle  in  said 
other  state  at  least  ninety  days  prior  to 
the  time  it  is  registered  in  this  state, 
nor  to  motor  vehicles  acquired  by  regis- 
tered dealers  for  resale,  nor  to  motor 
vehicles  purchased,  owned  or  used  by  any 
religious,  charitable  or  eleemosynary- 
institution  for  use  in  the  conduct  of 
regular  religious,  charitable  or  elee- 
mosynary functions  and  activities,  nor 
to  motor  vehicles  o\*ned  and  used  by  re- 
ligious organizations  in  transferring 
pupils  to  and  from  schools  supported  by 
such  organization,  nor  where  the  motor 
vehicle  has  been  acquired  by  the  appli- 
cant for  a certificate  of  title  therefor 
by  gift  or  under  a will  or  by  inheritance, 
and  the  tax  hereby  imposed  has  been  paid 
by  the  donor  or  decedent,  nor  to  any  motor 
vehicle  owned  or  used  by  the  state  of 
Missouri  or  any  other  political  subdi- 
vision thereof,  nor  by  an  educational 
institution  supported  by  public  funds, 
nor  to  farm  tractors.” 

From  Section  144»450,  supra,  as  amended,  it  is  clear 
that  the  owner  of  a motor  vehicle  who  has  followed  the 
procedure  outlined  in  Sections  144*070  and  l44*08o,  supra, 
is  not  subject  to  Section  144-440*  supra.  If  the  owner  of 
a motor  vehicle  has  not  paid  the  sales  tax  he  is  subject  to 
Section  l44«ij40,  supra,  at  the  time  he  applies  to  the  Direc- 
tor of  Revenue  for  a certificate  of  title  and  registration, 
unless  exempt  by  virtue  of  Section  l44«4f>0,  supra.  In  either 
event,  the  question  which  we  have  to  answer  is  whether,  when 
the  owner  of  a motor  vehicle  applies  to  the  Director  of 
Revenue  for  a certificate  of  title  and  registration,  is  he 
entitled  to  the  benefit  of  Section  144*140,  RSMo  191+9,  which 
section  reads* 
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"Fran  every  remittance  to  the  director 
of  revenue  made  on  or  before  the  date 
when  the  same  becomes  due,  the  person 
required  to  remit  the  same  shall  be 
entitled  to  deduct  and  retain  an  amount 
equal  to  three  per  cent  thereof." 

It  Is  the  opinion  of  this  department  that  the  purchaser 
Is  not  entitled  to  retain  the  three  per  cent  provided  by  the 
above  section,  whether  his  payment  to  the  Director  of  Revenue 
be  the  sales  tax  which  he  Is  directed  to  pay  by  Section 
liUl.070,  supra,  or  the  use  tax  set  forth  by  Section  l){]{  J]1|Q, 
supra.  We  do  believe  that  Section  H{1|TH|0,  supra,  applies 
only  to  those  persons  who  sell  goods  subject  to  a sales  tax 
In  those  instances  where  the  seller  Is  charged  with  the  col- 
lection of  the  sales  tax  from  the  purchaser  whioh,  as  we 
pointed  out.  Is  not  true  of  purchasers  of  motor  vehicles 
according  to  Sectionsll4j..070,  U44.O8O  and  Ujij..41|.0,  supra. 

We  believe  that  the  six  sections,  beginning  with  Section 
llll|..080,  which  precedes  Section  11(1{.«1U0«  clearly  show  this 
to  be  the  faot  and  the  Intention  of  the  Legislature,  as  all 
of  these  sections  are  clearly  Intended  to  apply  to  those 
cases  in  which  the  seller  Is  required  to  collect  the  sales 
tax  from  the  purchaser  at  the  time  of  sale,  except  the  pro- 
vision, noted  above,  in  Section  Ui4.080,  which  applies  solely 
to  motor  vehicles. 

There  is,  furthermore,  a good  and  apparent  reason  why 
Section  lit] {-.1)4.0  should  apply  only  to  a seller  who  Is  charged 
with  the  collection  of  a sales  tax  from  the  purchaser.  The 
collection  of  a sales  tax  by  the  seller  from  the  purchaser 
upon  every  Item  sold,  however  large  or  small,  and  the  refund- 
ing c£  that  tax  by  the  seller  to  the  Department  of  Revenue, 
at  fixed  intervals.  Imposes  an  onerous  burden  upon  the  seller. 
It  Involves  the  handling  of  extra  amounts  of  money  in  which 
the  seller  has  no  personal  interest.  It  Involves  additional 
bookkeeping,  and  easily  could.  If  the  volume  of  sales  were 
great  enough,  require  the  employment  of  additional  clerical 
help.  Y;e  assume  that  the  Legislature  enacted  Section  ll}]|  .H4.0, 
supra,  with  the  intent  to  compensate  the  seller  for  being.  In 
effect,  a tax  collector  for  the  state.  Such  compensation 
would  appear  to  be  wholly  just  and  reasonable.  But  the  same 
line  of  reasoning  does  not  apply  to  the  purchaser  of  a motor 
vehicle  who  Is  required  to  pay  his  sales  tax,  or  use  tax,  as 
the  case  may  be,  directly  to  the  Director  of  Revenue.  Ho 
burden  of  tax  collection  Is  placed  upon  him  and  there  Is  no 
apparent  reason  why  he  should  be  allowed  to  retain  the  three 
per  cent  provided  for  by  Section  U4J4.. II4.0 , supra. 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  the  owner  of 
a new  or  used  motor  vehicle  in  Missouri,  who  is  not  exempt 
from  the  payment  of  a sales  tax  or  a use  tax,  is  not  en- 
titled to  retain  three  per  cent  of  such  sales  tax  or  use  tax. 

Respectfully  submitted. 


Attorney  General 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 
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COUNTY  ASSESSOR:  Township  assessor  not  required  to  perform  duties 
COMPENSATION:  of  House  Bill  No.  392  passed  by  the  66th  General 

Assembly.  County  shall  pay  additional  compensa- 
tion to  county  assessor  provided  for  in  Section 
150.335  of  said  bill. 


FILED 


December  Ij.,  1952 


Honorable  G.  H.  Bates 
Diroctor  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  which  roads: 

"On  June  7,  1952  this  department  made  the 
following  request  for  an  official  opinion 
from  your  office: 

"•It  is  noted  from  an  opinion  issued  by 
yo  ;r  department  under  date  of  May  26,  1952 
that  assessors  are  entitled  to  an  additional 
fee  of  hS/  for  visiting  euid  inspecting  the 
establishment s of  merchants  and  manufacturers 
and  6/  for  making  a report. 

"•This  department  would  like  to  know  if  one- 
balf  of  this  additional  fee  is  to  be  paid 
by  the  State  and  one -half  by  the  county.  #0 
would  like,  also,  to  know  if  this  fee  statute 
applies  to  township  assessors  in  counties 
under  township  organization. ' 

"We  would  like  very  much  to  have  this  opinion 
at  your  earliest  convenience." 

It  does  seem  rather  unusual  that  the  Legislature  in  enact- 
ing House  Bill  No.  392  would  require  county  assessors  in  counties 
of  the  third  and  fourth  class  to  investigate  merchants  and  bus- 
inesses in  their  respective  counties  and  make  a report  thereon, 
and  at  the  same  time  not  include  in  said  bill  the  same  duty  for 
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township  assessors  in  said  counties;  for  the  reason  in  counties 
under  township  organization  there  is  no  county  assessor,  but  only 
the  township  assessors  who  perform  all  the  duties  ordinarily 
required  of  a county  assessor,  A careful  examination  of  said 
House  Bill  No.  392  fails  to  disclose  wherein  there  is  any  ambi- 
guity in  said  bill  with  regard  to  this  particular  request. 

Section  150. Of#  of  said  bill  merely  provides  that  the  county 
assessor  at  least  once  a year  shall  visit  and  inspect  each  place, 
warehouse , store  or  other  establishment  owned  and  operated  by  any 
merchant  in  his  county,  for  the  purpose  of  attaining  certain  in- 
formation necessary  for  comparative  purposes  with  the  statement 
made  by  such  establishments  under  Section  150.050,  RSMo  19^9* 

As  can  be  seen,  Section  150 .055,  supra,  specifically  places  the 
additional  duty  only  on  the  county  assessor. 

Section  150.060  of  said  bill  merely  requires  the  assessor 
or  county  clerk,  as  the  case  may  be,  to  read  the  merchant *s  tax 
book  and  further  provides  that  the  assessor  shall  make  the 
reports  required  under  Section  150.155*  which  section  only 
provides  for  the  county  assessor  to  make  such  reports. 

Furthermore,  Section  150.325  of  said  bill  refers  solely  to 
the  county  assessor,  who,  under  said  statute,  is  required  to 
make  a similar  visit  and  report  as  provided  under  Section 
150.055  of  said  bill.  Only  this  section  applies  to  certain 
other  businesses  and  manufacturers. 

So,  in  view  of  the  foregoing  statutes,  we  must  conclude 
that  if  the  Legislature  desires  township  assessors  of  third  and 
fourth  class  counties  to  perform  the  additional  duties  clearly 
placed  upon  county  assessors  in  said  counties  under  said  bill, 
then  it  must  be  more  specific  and  will  necessitate  an  amend- 
ment to  said  bill  so  as  to  include  township  assessors.  In 
the  absence  of  such  an  amendment,  we  must  hold  that  the  pro- 
visions of  House  Bill  No.  392  are  not  applicable  to  township 
assessors  in  third  and  fourth  class  counties. 

You  also  inquire  if  township  assessors  are  entitled  to 
the  additional  compensations  provided  in  Section  150.335  of  said 
bill.  Since  we  have  already  held  the  bill  does  not  apply  to 
township  assessors  in  these  particular  counties,  we  hardly  deem 
it  necessary  to  further  discuss  this  question.  However,  Section 
150.335*  supra,  the  only  provisions  said  bill  contains  relating 
to  additional  compensation  for  such  duties  merely  provides  that  the 
county  assessor  in  all  such  counties  shall  receive  a certain  speci- 
f led  fee.' ' 'There  is  absolutely  no  mention  of  any  additional 
fee  to  the  township  assessor  for  any  such  duties  performed  by 
him.  Therefore,  under  Nodaway  County  v.  Kidder,  129  S.W.  (2d) 


Honorable  G.  H.  Bates 


857 j 3Mf  Mo.  79J> » the  Court  laid  down  the  rule  that  a public 
officer  claiming  compensation  for  official  duties  performed, 
must  point  out  the  statute  authorizing  such  payment.  In  view 
of  this,  even  if  the  township  assessor  of  this  bill  should  be 
required  to  perform  the  duties  provided  therein,  which  he  is 
not, required  to  do,  he  would  be  entitled  to  no  additional 
compensation  for  such  services  for  the  reason  that  there  is 
no  statute  authorizing  the  additional  compensation  for  anyone 
except  the  county  assessor. 

You  further  inquire  if  the  state  and  county  shall  share 
the  payment  of  these  fees  provided  for  the  county  assessor 
under  Section  150.33 5,  supra. 

House  Bill  No.  392  is  silent  as  to  how  such  additional 
compensation  3hall  be  paid  the  countv  assessor,  but  while  it 
is  true  that  under  Sections  53*130-140,  RSMo  l§lj.9»  the  Legis- 
lature fixed  the  compensations  of  county  assessors  in  third 
and  fourth  clas3  counties  and  provided  that  the  state  and 
county  should  share  the  cost  of  such  compensation.  However, 
there  is  no  such  statute  authorizing  the  state  to  pay  one- 
half  of  this  additional  compensation  provided  for  in  Section 
150.335,  House  Bill  No.  392.  Under  Section  50.330,  RSMo  191*9 
it  provides  that  any  salary  provided  for  a county  officer 
shall  be  paid  in  monthly  installments  by  warrants  drawn  on 
the  county  treasury.  Under  Ward  v.  Christian  County,  111 
S.W.  (2d)  132,  l.c.  181*,  the  Supreme  Court  said* 

" # * « However,  section  11781,  R.S.  1929, 

Mo.  St.  Ann.  i 11781,  p.  6996,  allows  fees 
for  many  services  not  performed  for  third 
persons.  Necessarily  these  are  chargeable 
to  the  county  and  should  be  paid  bv  the 
county  to  the  clerk  (or  his  deputy)  up  to 
the  amounts  allowed  by  section  lloll  for 
the  compensation  of  the  clerk  and  his 
deputies.  » * * " 

Therefore,  we  must  hold  that  the  additional  compensation 
provided  in  House  Bill  No.  392  must  be  paid  by  the  county. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  township 
assessors  in  third  and  fourth  class  counties  are  not  required 
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under  House  Bill  No*  392  passed  by  the  66th  General  Assembly 
to  make  the  annual  visitation  and  report  provided  for  there - 
in,  and  it  naturally  follows  that  such  township  assessor  is 
not  entitled  to  any  additional  compensation  or  fee  for  such 
service  rendered  as  provided  for  in  Section  15>0.335  of  said 
bill. 

Furthermore,  the  additional  compensation  provided  for 
the  county  assessor  in  Section  150.335  of  said  bill  must  be 
borne  by  the  county  In  the  absence  of  a statute  to  the  con- 
trary. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


ARHllw 


STOCK  LAW-:  Township  adjoining  group  of  five  townships 
which  has  previously  voted  to  invoke  stock 
ANIMALS:  law  may  thereafter  vote  to  withdraw  operation 
of  stock  law. 


May  16,  1952 


Honorable  John  <7.  olew 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"Uy  county  is  a rural  county  in  which 
there  is  much  concern  over  the  stock 
law.  One  of  our  townships  last  year 
voted  to  restrain  livestock  from  run- 
ning at  large.  This  year  some  of  the 
people  in  the  township  want  to  hold  an 
election  to  revoke  this  action. 

"Section  270.160,  Rev.  Statutes  of 
Missouri,  1949#  gives  the  privilege  of 
holding  an  election  to  restrain  livestock. 

In  the  latter  part  of  the  section  is  the 
proviso:  ’provided,  however,  that  nothing 

in  this  section  shall  be  construed  to  pre- 
vent the  petitioning  for  and  holding  of 
an  election  to  permit  animals  to  run  at 
large  in  townships  that  have  voted  to  re- 
strain said  animals  from  running  at  large. 
But  I have  been  unable  to  find  any  im- 
plementing legislation  as  to  the  procedure. 

".That  I would  like  to  know  boils  down  to 
this:  Kay  an  election  be  held  permitting 
animals  to  run  at  large  in  a township  after 
an  election  has  prohibited  their  running 
at  large?  If  such  an  election  is  possible, 
what  is  the  procedure  for  holding  that 
election?"  . 
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Pursuant  to  our  further  inquiry  you  stated  that  the 
township  which  would  vote  out  the  stock  law  is  one  which 
adjoins  a group  of  five  townships  which  have  previously 
voted  to  invoke  the  provisions  of  the  stock  law.  Thus  the 
applicable  statute  which  pertains  to  this  situation  is  Section 
270.160,  RSMo  19k9*  which  provides: 

".Vhenever  any  five  or  more  townships  in 
one  oody  in  any  county  in  the  state  of 
Missouri  have  heretofore  adopted  the  laws 
governing  the  question  of  restraining 
horses,  mules,  cattle,  asses,  goats, 
swine  and  sheep,  or  any  two  or  more  of 
the  above  named  classes  of  animals,  as 
provided  in  this  chapter,  then  any  one 
or  more  townships  that  have  not  adopted 
said  law  and  that  are  adjoining  said 
five  or  more  townships  in  the  same  or 
an  adjoining  county,  by  a petition  of 
twenty-five  householders  of  each  town- 
ship desiring  to  adopt  said  law,  petition 
the  county  court  for  the  privilege  to 
vote  on  the  question  of  restraining 
horses,  mules,  asses,  cattle,  goats, 
swine  and  sheep,  or  any  two  or  more  of 
the  above  named  classes  of  animals,  from 
running  at  large,  the  same  laws  governing 
counties  are  hereby  applied  to  said  town- 
ship or  townships,  and  said  petitioners 
shall  not  be  debarred  the  right  to  re- 
strain said  animals  if  a majority  of  the 
qualified  voters,  voting  on  the  question 
of  restraining  said  animals,  at  any  regu- 
lar or  special  election  in  said  township 
or  townships,  vote  in  favor  of  restraining 
said  animals;  provided,  however,  that 
nothing  in  this  section  shall  he  construed 
to  prevent  the  petitioning  for  ancTTioldlng 
oT  an  election  to  permit  anTmal3  To  run  "at 
Targe  In  towiiahTpa  tu 1 have  voted" to  re- 
strain said  a7ilmals~frbm  running  at~Iargo." 

( hmphas is  ours . ) 

In  the  case  of  3t&te  ex  rel.  Drowning  v.  Juden,  26 4 S..V. 
101,  the  Springfield  Court  of  Appeals  was  construing  the  above 
statute,  and,  in  holding  that  one  or  more  townships  which  have 
in  a separate  election  joined  a body  of  five  or  more  townships 
cannot  withdraw  in  another  separate  election  to  permit  animals 
to  run  at  large,  said  at  l.c.  102,  103: 
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" » * * To  hold  that  the  proviso  above 
quoted  would  permit  one  or  more  townships 
that  had  joined  a oody  of  five  or  more 
townships  in  restraining  stock  from  running 
at  large  to  vote  separately  on  the  question 
of  permitting  stock  to  run  at  large  might 
lead  to  the  absurd  result  of  placing  a 
single  township  in  the  position  of  restrain- 
ing stock  from*  runnlnc  at  large  when  no 
other  township  adjoining  it  was  restraining 
then*  » * * 

"Our  conclusion  is  that  one  or  more  town- 
ships that  have  by  separate  election  Joined 
the  oody  of  five  or  more  cannot  withdraw 
in  a separate  election.  * * *" 

In  other  words,  In  the  above  case  the  court  gave  a con- 
struction to  the  proviso  underscored  in  the  above  statute  as 
not  permitting  a township  which  had  joined  a body  of  five  or 
more  townships  in  restraining  stock  from  running  at  large  to 
thereafter  vote  on  the  question  of  permitting  stock  to  run  at 
large. 


In  the  very  recent  case  of  3tate  ex  rel.  McMonigle  v. 
Spears,  358  Mo.  23,  213  S.W.  (2d)  210,  the  Supreme  Court  of 
Missouri,  sn  Bane,  was  construing  what  is  now  Section  270.130, 
RSJfio  1949#  relating  to  two  or  more  townships  petitioning  and 
voting  to  invoke  the  stock  law.  This  statute  also  contains 
a proviso  very  similar  to  the  one  underscored  in  Section 
270.160,  supra,  and  which  reads  as  follows: 

" » * provided,  however,  that  nothing 

in  this  section  or  chapter  shall  De  con- 
strued to  prevent  the  petitioning  for  and 
holding  of  an  election  to  permit  animals 
to  run  at  large  in  any  township  or  town- 
ships that  have  voted  to  restrain  said 
animals  from  runnln,;  at  large,  notwith- 
standing the  county  or  township  lias  there- 
tofore voted  to  restrain  animals  from 
running  at  large." 

In  declaring  the  effect  of  the  proviso  the  court,  at  S.W. 
l.c.  214,  said: 
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" * * * It  has  oeen  held  twice  by  the 
Springfield  Court  of  Appeals,  in  whose 
district  most  of  these  cases  arise,  that 
the  voters  cannot  do  that.  The  first  case 
was  State  ex  rel.  browning  v,  Juden,  Ko. 

App.,  261|  S.W.  101,  decided  in  192lj.,  That 
case  arose  under  Sec,  lijlj.79*  the  five 
township  section,  supra,  which  contains  a 
proviso  exactly  like  that  appearing  in  the 
1945  version  of  Sec,  ll|470a,  except  that 
the  words  ’or  article’  and  'any  township 
or, ’ which  we  have  italicised  in  setting 
out  the  statute  above,  were  omitted.  The 
Court  of  Appeals  opinion  construed  the 
statute  as  meaning  two  townships  could 
not  vote  themselves  out  of  a five  town- 
ship unit  because  it  would  produce  a con- 
fusing and  unjust  result  by  attrition, 

o * * » * 

"In  response  to  that,  evidently,  the 
Legislature  adopted  the  19^5  and  19^7 
versions  of  Sec,  lljJ;70a,  applicable  to 
two  or  more  townships  in  one  body  in  one 
county.  In  the  proviso  of  the  19^5  Act 
it  added  the  words  'or  article'  and  ’any 
township  or’,  which  we  have  italicised 
in  setting  it  out  above.  This  had  the 
effect  of  excluding  from  consideration 
anything  said  elsewhere  in  the  whole 
article,  as  bearing  an  implication  against 
the  proviso.  And  it  further  excluded  the 
construction  put  on  the  staTute  In  the 
..rownliy  case,  that  two  townships  could 
not  vote  to  permit  stock  to  run  at  large 
if  they  had  previously  voted  to  restrain 
t^Ee  stock."  * « S*  ( : mphasis  ours , ) 

The  Supreme  Court  did  not  specifically  overrule  the  Juden 
case,  but  as  we  read  the  decision  in  the  McMonigle  case,  and 
particularly  its  reference  to  the  construction  given  the  statute 
being  considered  in  the  Juden  case,  we  believe  that  the  decision 
of  the  Springfield  Court  of  Appeals  was  impliedly  overruled. 

In  other  words,  the  provisos  contained  in  the  two  statutes 
above  cited  are  substantially  the  same,  and  the  construction 
given  to  the  proviso  contained  in  Section  270.130  would  now  be 
applicable  in  determining  the  construction  to  be  given  to  the 
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proviso  contained  in  Section  270. 160,  which  we  are  considering 
in  this  opinion.  Therefore,  it  would  follow  that  the  township 
in  question  adjoining  the  group  of  five  townships  would  not  be 
prohibited  from  voting  to  withdraw  from  the  operation  of  the 
stock  law  after  it  had  previously  voted  to  invoke  it. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  a 
township  which  has  voted  to  invoke  the  stock  law  and  to  re- 
strain stock  from  running  at  large,  and  which  adjoins  a group' 
of  five  townships  which  have  previously  voted  to  enforce  the 
stock  law,  is  not  thereafter  precluded  from  withdrawing  the 
operation  of  the  stock  law  by  holding  an  election  in  said  town- 
ship to  permit  animals  to  run  at  large. 


Respectfully  submitted, 


RICHARD  F.  THOMPSON 

Assistant  Attorney  General 


A PROVED: 


Attorney  General 


RFT:ml 


Annual  state  license  tax  of  ten  dollars  prescribed 
by  Section  318*020,  RSMo  1949*  applicable  to  pool 
table.  County  collector  has  duty  under  Section 
3l8.0l|0,  RSMo  1949,  to  collect  any  annual  county 
license  tax  authorized  under  Section  318.O4O, 

RSMo  1949. 

September  24#  1 952 


Honorable  John  W,  beiew 
proaeouting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Mr*  Beiew: 

Tne  following  opinion  is  rendered  in  reply  to  your  request 
reading  es  follows: 

nDoes  Seotion  318*020  of  the  he vised 
Statutes  of  Missouri,  1949*  in  saying  that 
billiard  tables  shall  be  licensed  for  the 
8 uni  of  twenty  dollars  for  each  billiard 
table,  mean  tn&t  each  pool  table  snail 
also  be  licensed  for  the  sum  of  twenty 
dollars  or  would  a pool  table  come  under 
the  classification  of  the  other  tables 
wnere  the  license  is  only  ten  dollars? 

Blaok'a  Law  Dictionary  says  that  for 
the  purposes  of  statutes  a pool  table 
is  a billiard  table  with  pookets  and 
cites  an  Illinois  case  and  a Louisiana 
case  but  in  looking  throuji  the  Missouri 
Digest  1 have  been  unable  to  find  a Missouri 
case  in  point. 

"Section  318.030  states  that  the  County  nay 
levy  a tax  waicn  shall  not  be  greater  than 
is  allowed  for  state  purposes.  The  County 
Court  has  set  a license  lee  of  twenty 
Dollars  for  each  billiard  table.  Does  the 
Collector  collect  both  the  State  and  County 
tax  making  a total  of  Forty  Dollars  for 
each  table?" 

Statutory  provisions  relative  to  the  licensing  of  billiard 
tables  and  otner  tables  kept  and  used  for  gaming,  upon  wnicn 
balls  and  oues  are  uaed,  are  found  in  Cnapter  318,  RSMo  1949* 


LICENSES : 

COUNTY  COLLECTORS: 


filed 
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Section  318.010,  RStto  1949*  provides  as  follows: 

"The  county  court  shall  have  power  to 
lioense  the  keepers  o f billiard  tables, 
pigeonhole  tables,  Jenny  lind  tables, 
and  all  other  tables  kept  and  used  for 
gaming,  upon  vhioh  balls  and  cues  are 
used.  At  eaoh  term,  the  olerk  oi'  said 
court  shall  prepare  and  deliver  to  the 
collector  of  tneir  oounties  as  many  blank 
lloenses  Tor  the  keepers  of  such  tables, 
herein  mentioned,  as  the  respective  oourts 
shall  direct,  which  shall  be  signed  by  the 
olerk  and  attested  by  the  seal  of  the  oourt.M 

Section  313.020,  RSdo  1914.9,  provides  as  follows: 

"The  oolleotor  shall  deliver  to  any  person 
who  9nall  have  been  licensed,  a lioense  to 
keep  any  such  table  mentioned  in  section 
316,010  in  their  respective  counties,  for 
a term  of  twelve  months,  upon  the  payment 
by  the  applicant  of  the  sum  of  twenty  dollars 
for  eaoh  billiard  table,  and  ten  dollars  for 
eaoh  other  table  desoribed  in  said  section, 
and  the  collector  shall  countersign  suoh  li- 
cense before  delivering  the  sane  to  the  appli- 
cant; provided,  that  if  the  appllo&nt  be  the 
keeper  of  more  than  one  of  auon  tables,  the 
number  may  be  named  in  one  lioense,  and  in 
suoh  oase  the  clerk  shall  not  be  entitled 
to  more  than  one  fee  as  provided  in  seotlon 
318.050." 

Section  318.050,  RSMo  19^-9*  provides  as  follows: 

"The  oounty  oourts  shall  charge  the  oolleotors 
with  all  blank  lioenses  delivered  to  them, 
and  at  every  regular  term  shall  settle  with 
tne  oolleotors  for  all  suoh  lioenses  delivered 
to  them,  and  credit  tnem  with  all  the  blank 
lioenses  whioh  tney  may  return,  and  at  the 
same  time  tne  oolleotors  snail  pay  the  olerk 
respectively  fifty  cents  for  every  suoh  blank 
license  not  re turned. " 
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Section  318.060,  RSMo  1949#  provides  as  follows: 

"The  collector  shall  stand  chargeable  with 
all  the  blank  licenses  not  returned,  and  the 
county  court  at  each  regular  term  shall  cause 
the  clerics  to  certify  to  the  state  auditor 
the  amounts  with  which  the  collectors  stand 
chargeable,  wno  shall  charge  the  respective 
collectors  accordingly." 

In  this  opinion  we  are  construing  a licensing  statute,  and 
the  general  rule  of  construction  to  be  followed  is  stated  in  the 
following  language  found  in  National  Exhibition  Co.,  v.  City  of 
St.  Louis,  et  al.,  136  S.W.  (2d)  396,  235  Mo.  App.  485,  l.c.  493: 

"The  general  rule  with  respect  to  tne  imposi- 
tion of  license  fees  is  stated  in  62  C.J.  852, 
as  follows: 

"•Ordinances  imposing  license  fees,  being  in 
derogation  of  the  common  law,  are  to  be  strictly 
construed  in  favor  of  the  person  against  whom 
they  are  sought  to  be  applied'.  * 

"In  17  R.C.L.  475#  the  rule  of  construction  of 
license  laws  is  stated  as  follows: 

"•In  construing  a license  tax  law  courts  regard 
the  substance  and  purpose  of  the  ordinance  ratner 
than  its  form  and  language,  and  where  doubt  exists 
as  to  the  meaning  and  scope  of  language  imposing 
any  tax,  such  doubt  is  to  be  resolved  in  favor  of 
the  taxpayer.*" 

Section  318.020,  RSMo  1949#  quoted  supra,  dearly  imposes  an 
annual  state  license  tax  of  twenty  dollars  on  each  billiard  table 
and  an  annual  state  license  tax  of  ten  dollars  on  "each  other 
table"  described  in  Section  316.010,  RSMo  1949#  which  section 
definitely  refers  to  billiard  tables  and  "all  other  tables  kept 
and  used  for  gaming,  upon  which  balls  and  cues  are  used."  In 
such  section  pool  tables  are  not  specifically  mentioned,  but 
common  knowledge  attests  the  fact  that  pool  tables  are  tables 
upon  which  balls  and  cues  are  used,  and  that  the  ordinary  game 
of  pool  is  a separate  ana  distinct  game  from  billiards.  We 
construe  Section  316.010  and  Section  316.020,  RSMo  1 949,  together 
as  limiting  tne  annual  state  license  fee  for  a pool  table  to  ten 
dollars  and  that  such  table  comes  under  the  description  of  "all 
other  tables  kept  and  used  for  gaming,  upon  which  balls  and  cues 
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are  used"  set  fortn  in  Section  316.010,  Rdmo  1949* 

l'ne  second  question  posed  in  tne  opinion  request  relates 
to  the  duty  of  collecting  tnese  license  taxes.  section  316.010, 
RSMo  19q.9»  cited  supra,  discloses  tnat  tne  county  court  prepares 
and  delivers  to  tne  county  collector  blame  licenses  lor  the  keepers 
of  tne  tables  discussed  herein,  and  Section  316*0>0,  Rdrto  1 949, 
cited  supra,  discloses  tnat  the  county  collector  is  specifically 
cnarged  with  suen  blank  licenses.  After  having  been  cnarged  with 
such  blank  licenses.  Section  316. ObO,  R6A0  1949,  provides  that  tne 
county  court  at  each  regular  term  shall  cause  the  county  clerk  to 
certify  to  the  state  auditor  the  amounts  wltn  which  the  collectors 
stand  chargeable  by  reason  of  nls  possession  of  any  blank  licenses 
not  returned  by  him  to  the  county  court.  Such  procedure  makes  the 
county  collector  the  proper  person  to  collect  the  annual  state  li- 
cense tax  on  these  tables.  There  still  remains  the  question  of 
the  county  collector's  duty  to  oollect  any  annual  county  license 
tax  that  may  be  set  by  the  county  court  under  iection  316*010*  RSMo 
194.9*  quoted  supra,  and  Section  316.030,  RSMo  194-9*  such  latter 
section  providing  as  follows: 

"No  county  court,  city  or  town  authorities 
shall  levy  a greater  amount  for  a license 
tax  on  any  table  mentioned  In  section  316.010, 
for  county,  city  or  town  purposes,  than  is 
allowed  for  state  purposes." 

IVe  feel  that  the  duty  of  the  county  collector  to  collect  any 
annual  license  tax  levied  by  the  county  court  on  these  tables  Is 
found  In  the  language  of  Section  310. O4O,  RSMo  1949*  wnich  pro- 
vides as  follows: 

"Tne  state,  county,  city  or  town,  as  the 
case  may  be,  shall  have  a lien,  and  a lien 
is  hereby  created  in  their  favor,  upon  any 
such  table  mentioned  in  section  316.010,  to 
the  amount  of  tne  licenses  tnereon;  and  if 
any  owner  or  keeper  thereof  snail  fall  or 
refuse  to  pay  to  the  respective  collectors 
or  otner  persons  authorized  to  collect  the 
sane,  the  amounts  of  the  licenses  due  the 
state,  county,  city  or  town,  within  ten 
days  after  such  table  shall  be  set  up,  then 
It  shall  be  the  duty  of  the  respective  collec- 
tors or  persons  authorized  to  collect  such 
licenses  to  levy  upon  and  seize  such  table  or 
tables,  and  sell  the  s«ue  at  public  auction, 
for  cash,  to  pay  the  amount  of  said  lioenaes." 
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In  the  statute  just  quoted  above  we  rind  tnat  a lien  tor  tne  annual 
license  tax  on  these  tables  Is  established,  and  that  such  lien  Is  to 
be  eniorced  by  the  respective  collectors  of  the  state,  county,  city 
or  town,  as  the  case  nay  be  wnen  tne  keepers  of  such  tables  refuse 
to  pay  such  license  taxes  "to  tne  respective  collectors  or  otner  per- 
sons authorized  to  collect  tne  sane."  nowhere  In  the  statutes  do  we 
find  that  any  person,  other  than  the  county  collector  Is  charged  with 
the  duty  of  collecting  the  county  license  tax  which  nay  be  levied. 


CjHCLUSIOM 


It  Is  the  opinion  of  this  office  that  the  annual  state  license 
tax  of  ten  dollars  prescribed  by  Section  318*020,  HSMo  194-9#  for 
tables  described  In  Section  318.010,  KSMo  194-9*  la  applicable  to 
a pool  table  as  distinguished  from  a billiard  table,  and  that  Sec- 
tion 318.04.0,  HSMo  194-9#  makes  It  the  duty  of  tne  county  collector 
to  collect  not  only  the  state  license  tax  prescribed  but  also  any 
annual  county  license  tax  authorized. 


Respectfully  submitted. 


JULlAtf  L.  0»MAhLe.Y 
Assistant  Attorney  General 


APPRO  ViD: 


Attorney  General 


JLU»M:lw 


" CIRCUIT  CLERKS,  ) The  Circuit  Cleric  is  entitled  to  retain  all 

) 

PEES  IN  CASES  OP  ) fees  earned  by  him  in  any  case  of  change 

) 

CHANGE  OP  VENUE:  ) of  venue  from  another  county* 


April  9,  1952 


Mr*  "arl  R.  Blackwell 
Assistant  Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Mr*  Blackwell: 

Wo  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is  as  follows: 

• nI  should  like  an  oninion  upon  the 

following  situation: 

"When  a case  comes  to  ’Magistrate 
Court  of  County  A from  County  B on 
a Change  of  Venue,  and  is  subse- 
quently appealed  to  the  Circuit 
Court  of  County  A,  is  the  circuit 
clerk^s  fee  non-accountable?" 

The  comnensation  of  the  circuit  clerk  in  a county  of 
the  third  class,  wherein  the  offices  of  circuit  clerk 
and  recorder  are  separate,  is  orovidod  in  Section  483*330, 
RSTfo  194-9  • This  statute  gives  the  circuit  clerk,  in 
addition  to  his  regular  salary,  "all  foes  earned  by  him 
in  cases  of  change  of  venue  from  other  counties." 

A situation  such  as  that  described  in  your  letter  is 
somewhat  unusual  and  probably  was  not  contemplated  by  the 
Legislature  at  the  time  the  law  was  enacted.  Magistrate 
courts  were  not  inaugurated  in  this  state  until  after  the 
present  Constitution  was  adooted  in  1945-  A change  of 
venue  from  one  county  to  another  through  the  channel  of 
magistrate  courts  is  something  new  in  our  legal  procedure. 
The  appellate  courts  have  not  yet  had  occasion  to  construe 
the  law  oertaining  to  some  of  the  quostions  that  may 
arise  in  such  cases. 
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Having  no  definite  de cl a Iona  to  guide  us,  we  are 
bound  to  rely  upon  those  well-known  principles  of  law 
which  hold  that  the  Intent  of  the  Legislature  and  the 
rule  of  reason  must  be  followed.  Evidently  the  ourpose 
of  the  law  Is  to  give  the  circuit  clerk  some  extra  pay 
for  work  done  In  a case  coming  from  outside  hla  own 
county.  The  case  may  come  direct  to  the  circuit  court, 
or  It  may  come  via  the  magistrate  court.  In  either  case 
the  clerk  Is  burdened  with  additional  services  and  should 
receive  the  extra  pay.  It  Is  not  unreasonable,  therefore, 
to  assume  that  the  Legislature  Intended  to  make  the  proviso 
apply  to  all  cases  of  change  of  venue  from  one  county  to 
another • 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  circuit 
olerk  in  a county  of  the  third  class  Is  entitled  to  retain 
all  fees  earned  by  him  In  any  case  of  change  of  venue  from 
another  county  coming  direct  to  the  circuit  court  or  to 
such  court  on  appeal  from  the  magistrate  court  of  the  same 
county. 

Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROVED: 


Attorney  General 


BAT/fwh 


COUNTY: 

PISH  AND  GAME: 
CONSERVATION: 


County  court  may  pay  bounty  on  wolves  killed  in 
Barton  County,  Missouri,  to  non-resident  exterminator! 
of  wolves.  Such  persons  shall  obtain  fr-rh^ntj-ng  permil 
owj  written  permission  of  the  local  Conservation  agei  J 
prior  to  hunting  wolves  in  said  county. 


April  3,  1952 


r'/y 
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Honorable  Gordon  R.  Boyer 
Prosecuting  Attorney 
Barton  County 
Lamar,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads : 

"A  group  of  professional  wolf  exterminators 
have  talked  to  the  County  Court  about  oper- 
ating in  Barton  County  for  the  purpose  of 
exterminating  wolves  by  use  of  airplanes 
and  hunting  dogs.  I have  advised  the 
County  Court  that  they  would  have  no  con- 
trol; that  control  would  have  to  be  exer- 
cised or  permission  given  by  individual 
farmers.  The  court  has  raised  the  question 
of  whether  the  $30*00  bounty  can  be  paid  to 
these  non-residents  under  the  circumstances . 

They  have  also  been  advised  by  the  local 
game  warden  that  a hunting  license  will  not 
be  necessairy  since  the  men  will  be  using 
hunting  dogs  and  not  guns. 

"Please  advise  me  first  whether  It  is  legal 
for  the  County  Court  to  pay  the  bounty  and 
second  whether  it  Is  necessary  for  these 
individuals  to  have  non-resident  hunting 
licenses 

f 

In  answer  to  your  first  Inquiry  — that  is,  whether  It 
is  legal  for  the  county  court  to  pay  a bounty  to  the  parties 
referred  to  In  your  request  on  wolves  killed  by  them  in  Barton 
County,  Missouri  --  we  are  enclosing  a copy  of  an  opinion 
rendered  by  this  department  to  Honorable  Gene  Frost,  Prosecuting 
Attorney  of  Jasper  County,  Missouri,  under  date  of  March  2lj., 
1952.  Said  opinion  holds  that  on  and  after  March  13,  1952, 
the  county  court  Bhall  pay  the  sum  of  $30*00  for  any  grown 
coyote  or  wolf  and  $5*00  for  each  coyote  or  wolf  pup  which 
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may  be  killed  In  the  county,  and  that  the  state  shall  reimburse 
the  county  treasurer  two -thirds  of  all  the  bounty  paid  by  such 
county. 

Therefore,  we  are  of  the  opinion  it  is  legal  for  the 
county  court  to  pay  a bounty  to  these  so-called  exterminators 
only  on  the  wolves  killed  in  Barton  County,  Missouri,  in  the 
amount  specified  in  said  opinion. 

You  further  inquire  as  to  whether  it  is  necessary  for 
these  non-resident  professional  wolf  exterminators  to  obtain 
a non-resident  hunting  license.  This  is  controlled  entirely 
by  the  Wildlife  Code  of  Missouri,  1951*  an  examination  of 
which  discloses  the  following  rules: 

Section  38  provides  that  wildlife  may  be  taken,  used  or 
possessed  only  by  persons  who,  at  the  same  time,  have  In  their 
possession  the  prescribed  permit  to  do  so,  or  who  are  specifi- 
cally allowed  by  the  Code  to  do  so  without  a permit. 

Section  6 further  provides  that  no  wildlife  may  be  taken 
by  means  of  a gun,  bow  and  arrow  or  other  device  designed  for 
the  taking  of  same  at  any  time  from  any  motor  vehicle  or  air- 
plane, provided  however,  that  written  permission  may  be  granted 
to  individuals  to  take  coyotes  and  wolves  from  an  airplane. 

Section  llj.  authorizes  the  taking  of  unprotected  wildlife 
at  any  time  In  any  numbers  by  such  methods  that  do  not  conflict 
with  said  Code.  Then,  it  specifically  defines  unprotected 
wildlife  to  be  y/lldlife  other  than  certain  mentioned  animals 
and  fish,  and  continues  by  providing  that  unprotected  wildlife 
shall  also  include  wolves,  coyotes,  etc.,  and  concludes  by 
authorizing  organized  wolf  drives  under  conditions  as  set 
forth  In  a special  permit  that  may  be  obtained  without  fee. 

Section  in  part  provides  that  no  participation  therein 
(referring  to  field  trials)  or  in  any  organized  wolf  drive  as 
herein  provided  shall  be  required  to  hold  a hunting  permit, 
provided  however,  non-residents  participating  in  organized 
wolf  drives  shall  possess  the  required  permit  while  carrying 
a gun,  rifle  or  other  device  designed  for  the  taking  of  wild- 
life. 


In  view  of  the  foregoing,  it  appears  that  wolves  are  not 
protected  under  the  Code  and  that  organized  drives  on  wolves 
may  be  conducted  under  conditions  set  forth  in  special  permits 
obtained  without  fee  upon  application  to  the  local  Conservation 
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agent,  and  furthermore,  wolves  may  be  taken  by  airplanes  only 
by  first  obtaining  from  the  local  agent  a written  permission 
to  do  so.  However,  in  order  to  participate  in  an  organized 
drive  on  wolves,  a non-resident  must  also  obtain  a hunting 
permit,  if  while  hunting  wolves  he  is  carrying  a gun,  rifle 
or  other  device  designed  for  taking  wildlife. 

Applying  the  same  rules  of  construction  applicable  to 
construing  legislative  and  congressional  acts  to  the  construc- 
tion of  rules  and  regulations  adopted  by  the  Conservation 
Commission,  we  must  hold  that  only  non-residents  participating 
in  an  organized  wolf  drive  must  first  obtain  a hunting  permit 
in  order  to  participate  in  said  drive,  provided  while  hunting 
wolves  he  is  carrying  a gun,  rifle  or  other  device  designed  for 
taking  wildlife;  and  furthermore,  any  person  hunting  wolves  by 
airplane  must  obtain  a written  permission  to  do  so  from  the 
local  Conservation  agent. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  it 
is  legal  for  the  County  Court  of  Barton  County  to  pay  a bounty 
to  these  non-resident  exterminators  of  wolves  that  are  killed 
in  Barton  County,  Missouri,  in  the  amount  specified  in  the 
attached  opinion.  Furthermore,  said  non-resident  exterminators 
are  required  to  obtain  a written  permission  to  hunt  wolves  from 
the  local  Conservation  agent  prior  to  hunting  said  wolves. 
However,  said  non-resident  exterminators  need  not  obtain  a 
hunting  permit  unless  while  hunting  wolves  they  are  carrying 
c gun,  rifle  or  other  device  designed  for  taking  wildlife. 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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) Land  purchased  by  the  State  in  a Drainage 
) District  subsequent  to  the  organization 
) and  formation  of  said  Drainage  District, 

) ndt  subject  to  an  annual  maintenance  tax* 


STATE: 

CONSERVATION  COMMISSION 
DRAINAGE  DISTRICT: 
TAXATION: 


September  2,  19i >2 


Mr.  I*  T*  Bode,  Direotor 
Missouri  Conservation  Commission 
Jefferson  City,  Missouri 


Dear  Mr.  Bode: 


This  will  acknowledge  receipt  of  your  request  for  an  ofl'l 
cial  opinion  which  reads: 


We  request  your  opinion  on  matters  herein 
stated. 


The  Conservation  Commission  of  Missouri  had 
acquired  and  is  acquiring  altogether  about 
four  thousand  acres  of  swamp,  wet  and  over- 
flowed lands  in  Wayne,  Bollinger  and  Stoddard 
Counties  for  the  purpose  of  establishing  and 
maintaining  a public  improvement  known  as 
Duck  Creek  Wildlife  Area.  Our  acreage  in 
Bollinger  and  Stoddard  Counties  is  located 
within  the  boundaries  of  the  Little  River 
Drainage  District;  but  Wayne  County  is  not 
in  said  District* 


"Little  River  Drainage  District  is  a district 
organized  and  existing  under  tne  provisions 
of  sections  2^2. 010 -2^2. 690  R.S.  Mo.  1949* 
it  being  one  organized  by  the  Cirouit  Court 
thereunder.  It  has  been  in  existence  for 
many  years  and  is  today  still  functioning 
as  such.  We  are  advised  that  on  April  1, 
1952,  the  District  paid  off  all  its  bonds; 
and  that  now  the  Distriot  Board  needs  to 
levy  and  plans  to  levy  only  the  maintenance 
tax  authorized  by  section  2l\.2.l\90,  That 
section  indicates  the  levy  is  made  on  or 
before  September  in  each  year;  and  presumably 
such  levy  was  made  last  September  and  will 
be  made  this  coming  September.  A good  por- 
tion of  the  Commission  acreage  was  acquired 
before  September,  19 j?l,  and  some  has  been 
acquired  since. 
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"Tnese  facts  may  or  may  not  be  necessary  in 
arriving  at  your  conclusion.  Tae  lands  ac- 
quired and  being  aoquired  in  Bollinger  and 
Stoudard.  Counties  are  traversed  and  drained 
by  ditches  constructed  and  uialntained  by  the 
Drainage  District.  In  order  to  prooure  a 
supply  of  water  for  use  in  and  over  the  Area, 
at  least  one  of  the  di tehee  of  the  Drainage 
District  will  be  lengthened  so  as  to  connect 
it  with  the  Castor  River.  • Certain  of  the 
ditches  through  the  Commission  lauds  will  be 
widened,  deepened  and  improved;  and  all  of 
the  Drainage  ditches  in  the  Area  will  be  used 
in  bringing  and  furnishing  the  neoessary  water. 

The  District  will  in  writing  agree  and  oonsent 
to  such  extensions.  Improvements  and  uses,  and 
they  will  be  convenient  and  beneficial  in  the 
oonstruotion,  maintenance  and  operation  of  the 
Area.  As  indicated,  we  do  not  know  whether 
such  oonsent  and  use  will  affect  your  opinion 
on  the  oonolusion  asked. 

"We  ask  you  the  following; 

"Are  said  lands,  owned  by  the  Commission  (that 
is,  the  State)  in  the  Area,  subject  to  or  exempt 
from  any  such  maintenance  tax  as  may  have  been 
levied  or  may  be  levied  after  the  acquisition 
of  a tract? 

You  inquire  if  tae  Conservation  Commission  Is  liable  for  a 
so-called  annual  maintenance  tax  assessed  against  land  owned  by 
said  Commission  lying  within  the  Little  hiver  Drainage  District. 

Under  Section  242. 020,  RSMo  1^49*  tne  original  owners  of 
said  land  apparently  agreed  to  the  expense  of  organization  and 
of  making  and  maintaining  the  necessary  improvements  to  effect 
the  reclamation  of  said  lands  in  said  Drainage  District  and  to 
further  protect  tne  same  from  tne  effects  of  water. 

Section  242.490,  RSMo  1949*  authorizes  the  board  of  super- 
visors of  such  drainage  district,  upon  the  first  day  of  Septem- 
ber eaoh  year  after  the  completion  of  improvements,  to  levy  a 
tax  upon  eaoh  tract  of  land  within  the  distriot  and  upon  corpo- 
rate property  to  be  known  as  a maintenance  tax. 

Section  242.260,  RSMo  1949*  specifically  provides  that  said 
board  of  supervisors  of  the  distriot,  in  assessing  benefits  to 

lands,  public  highways,  railroads  and  other  rignt-of-ways,  rail- 
roao  roadbeds  ana  other  property  not  traverse<rTi>y  sucn  works 
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and  improvements  as  provided  in  the  plan  for  reclamation,  shall 
not  consider  vhat  benefits  will  be  derived  by  such  property  after 
other  ditoh  improvements  and  other  plans  for  reolametion  shall 
have  been  constructed,  but  shall  assess  only  such  benefits  as  will 
be  derived  from  the  construction  of  works  and  Improvements  set  out 
in  the  plan  of  reclamation  or  as  same  may  afford  an  outlet  for 
drainage  or  protection  of  overflow  of  such  property;  that  the  oub- 
lie  highways,  railroads  and  other  rlght-of-^ ays,  roadbeds,  railroad 
and  other  property  shall  be  assessed  according  to  the  Increased  physi- 
cal efficiency  and  described  maintenance  cost  of  roadbeds  by  reason 
of  the  protection  to  be  derived  from  the  proposed  works  and  improve- 
ment* 


It  can  be  seen  that  under  the  roregolng  statutes  no  speolflo 
authority  Is  given  to  tax  lands  owned  by  the  State  of  Missouri  and 
lying  within  such  a drainage  district  unless  we  consider  corporate 
property  as  that  owned  by  the  state*  which,  of  oourse,  would  not 
Include  this  land  owned  by  the  State  of  Missouri  for  the  reason 
corporate  property  ordinarily  has  been  defined  by  the  Courts  as 
property  held  in  & proprietary  capacity  and  not  governmental  capa- 
city, In  this  Instance,  the  Conservation  Commission  of  the  State 
of  Missouri  has  acquired  this  property  under  authority  of  Section  hi, 
Article  IT,  Constitution  of  Missouri,  19*5,  and,  therefore,  holds 
same  In  their  governmental  capacity. 

i 

Section  6,  Article  X,  Constitution  of  Missouri,  19*5,  speci- 
fically exempts  from  taxation  all  property  real  and  personal  of 
the  State  of  Missouri,  and  further  provides  thrt  all  laws  exempting 
from  taxation  property  oth^r  than  the  property  enumerated  In  said 
Artlole  X shall  be  void.  Section  137.100  RSMo  19*9,  among  other 
things,  provides  that  the. following  subjects  shall  be  exempt  from 
taxation  for  stats,  county  or  looal  purposes;  land  and  other  proper- 
ty belonging  to  the  state. 

It  is  a well  established  rule  of  statutory  construction  that 
in  construing  taxing  statutes  if  said  statutes  do  not  specifically 
lnolude  the  state  that  the  state  la' exempt  from  such  taxation. 

See  8ection  87,  Volume  *8,  page  692,  Am.  Jur.;  also  115  Mo.  557, 

22  S.W.  37,  37  Am.  8ts.  Rep.  *15.  (See  also  Nomandy  Consolidated 
School  District  vs.  Wellston  Sever  District,  77  S.W,  (2)  477,  1.  o. 

*78-479  ^-.27). 

The  courts  have  also  held  that  drainage  districts  only  have 
such  power  as  conferred  upon  them  by  an  act  of  the  Legislature  and 
necessary  implied  power  to  carry  out  the  express  cower  granted  by 


-3- 


Mr.  I.  T.  Bode,  Director 


the  Legislature.  See  Grand  River  Drainage  District  of  Cass  and 
Bates  County  v.  Reid,  3^1  Mo.  12 2*6,  111  9.V.  (2d)  151. 

Furthermore,  the  courts  have  held  that  the  Legislature  may 
say  that  public  property  may  be  benefited  by  public  improvements 
and  that  a municipality  be  made  to  respond  to  assessments  there- 
for by  a general  Judgment  to  be  paid  out  of  funds  In  the  general 
treasury.  9ee  Drainage  District  No,  1 of  Bates  v.  Bates  County, 

269  Mo,  78,  I89  S.W.  1176.  The  oourts  heve  also  held  that  suoh 
assessments  are  not  enforceable  against  public  roads  and  highways 
by  foreolosure  of  lien  and  sale,  but  by  Judgment.  See  Drainage 
District  v.  Trail  Creek  Township,  371  Mo.  933 » 

The  General  Assembly  of  the  State  of  Missouri  has  specifically 
authorized  said  drainage  district  to  assess  nubile  roads  and  high- 
ways, railroads,  eto.,  for  benefits.  However,  no  suoh  specific 
authority  has  been  granted  to  tax  lands  of  the  8tate  of  Missouri. 

By  so  doing  we  may  assume  that  the  legislative  Intent  was  that 
said  State  land  Is  not  subject  to  suoh  assessment  under  the  well- 
known  canon  of  statutory  construction,  that  the  expression  of  one 
thing  Is  exclusion  of  another.  Kansas  City  v.  J.  I.  Case  Threshing 
Machine  Co.,  87  S.W.  (2)  195.  337  Mo.  913. 

So,  If  we  are  to  oonslder  this  maintenance  tax  as  a tax, 
then  definitely  the  Little  River  Drainage  District  cannot  legally 
assess  such  tax  against  land  owned  by  the  state  or  the  Conservation 
Commission  as  the  case  may  be  and  located  within  said  drainage 
district. 

However,  let  us  examine  the  law  to  determine  If  It  Is  actually 
a tax  or  merely  an  assessment  benefit.  The  statute  clearly  denotes 
It  as  a tax.  However,  In  State  ex  rel.  Drainage  District  No.  28 
of  New  Madrid  County,  et  al,  v.  Thompson,  Ll  S.W.  (2d)  9^1,  1.  c. 
9^5,  the  Court  said: 

■The  uniform  tax  laws  of  our  Constitution 
Invoked  by  respondent  has  no  application  to 
this  case  for  the  reason  that  special  assess- 
ments levied  In  a drainage  dlstrlot  to  pay 
for  looal  Improvements  made  In  the  dlstrlot 
are  not  taxes  within  the  meaning  of  this 
clause  of  the  Constitution,  (cases  cited)." 

The  Appellate  Courts  In  this  state  have  on  numerous  occasions 
held  that  special  benefit  assessments  cannot  be  legally  assessed 
against  public  property  In  the  absence  of  an  express  enactment  or 
clear  Implication.  In  Normandy  Consolidated  Sohool  Dlstrlot  vs. 
Wells ton  Sewer  Dlstrlot,  supra.,  at  1.  c.  ^79,  the  oburt  said: 
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mCS  Nov  In  the  ease  at  bar  there  le  no  olalm 
that  the  Legislature  made  any  express  mention 
of  school  property  as  being  subject  to  asses- 
sment for  the  special  taxes  provided  for  in  the 
lav,  but  vhat  the  sever  distrlot  does  insist  is 
that  such  a legislative  Intent  1b  clearly  and 
necessarily  to  be  implied  from  the  all -inclusive 
nature  of  the  language  used.  Suffice  it  merely 
to  say  that  by  section  11037  of  the  lav  (Mo.  St. 
Arm.  Sec.  11037,  p.  7^05)  it  was  provided  that 
a uniform  tax  should  be  levied  'upon  all  the 
lands'  within  any  sever  district,  and  by  section 
110W*  (Mo.  St.  Ann.  Sec.  110M>,  p.  7^11)  that 
upon  the  assessment  of  benefits  a tax  of  a 
portion  of  suoh  benefits  should  be  levied  'on 
all  lots,  tracts  and  p<-  reels  of  land,  railroad 
and  other  property  in  the  distrlot,'  said  tax 
to  be  apportioned  to  and  levied  'on  eaoh  lot, 
tract,  or  paroel  of  land  or  other  property  in 
said  distrlot'  in  proportion  to  the  benefit 
assessed.  No  doubt  similar  expressions  are 
to  be  found  elsewhere  In  other  sections  of 
the  aot,  but  the  provisions  heretofore  specifically 
referred  to  rre  enough  to  indicate  the  general 
character  of  the  language  used  by  the  Legislature 
in  designating  the  property  it  intended  to  be  held 
subject  to  the  tax. 

"At  first  blush  it  might  Indeed  seem  that  a 
legislative  Intent  to  hold  public  property  sub- 
ject to  the  assessment  would  be  implied  from  the 
language  requiring  the  tax  to  be  levied -upon  all 
the  lands.*  lots,  tracts,  and  parcels  of  land  In 
the  district,  and  yet  as  the  authorities  run  suoh 
mere  general  language  may  not  be  held  to  con- 
stitute the  expression  of  a clear  Intent  that 
publlo  property  should  be  liable  to  the  tax  along 
with  all  private  property. 

"In  City  of  Edina,  eto.,  v.  School  Diet.,  etc., 
supra,  the  statute  provided  that  the  cost  of 
paving  and  curbing  all  streets  should  be  levied 
as  a soeclal  assessment  'upon  all  lots  and  pieces 
of  ground  upon  either  side  of  suoh  street  * * * 
abutting  thereon, • and  yet  the  Supreme  Ccurt  in 
banc  held  that  such  language  was  not  sufficient 
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to  warrant  the  imposition  of  such  special  assess- 
ment upon  the  defendant  school  district  which  was 
sued  upon  tax  bills  Issued  against  its  property 
which  abutted  upon  the  street  improved  and  received 
the  benefit  of  the  improvement.  A similar  result 
was  reached  in  City  of  Clinton  v.  Henry  County, 
supra,  where  the  lav  provided  that  the  assessment 
should  extend  to  'all  lots  and  paroels  of  ground 
on  either  side  of  suoh  street, 1 but  vae  held  not 
to  Include  property  benefited  by  the  improvement 
but  held  by  the  oounty  for  strlotly  public  purposes. 

"So  in  the  oase  at  bar  we  must  hold  that  the  terms 
of  the  sever  lav  did  not  reveal  a clear  legislative 
Intent  that  school  property  should  be  subject  to' 
the  imposition  of  the  taxes  provided  for  therein, 
and  as  adding  support  to  this  idea  it  is  not  amiss 
to  point  out  that  the  provisions  made  for  the 
collection  of  the  taxes  likewise  refute  any  idea 
that  mibllo  property  was  Intended  to  be  taxed. 

(Underscoring  ours) 

See  also,  City  of  Edina  v.  School  Diet.,  305  Mo.  ^52,  267  8.V. 
112,  113;  36  A.L.R.  81532. 

There  are  Federal  District  Court  cases  construing  similar  state 
statutes  in  Oregon  and  other  states  that  hold  benefit  assessments  oan 
be  made  against  state  and  federal  owned  land  in  drainage  district. 

See  United  States  v.  Aho,  68  Fed.  Sup.  358,  wherein  the  United  8tatee 
Government  was  oondemhlng  land  in  a drainage  dietriot.  The  govern- 
ment's contention  was,  that  it  was  only  neoessary  to  pay  the  fee  title 
owners  of  said  land  and  not  neoessary  to  allow  for  any  annual  assess- 
ments against  said  land  by  the  drainage  district.  The  oourt  held 
that  such  benefits  are  concomitants  of  easements  appurtenant  to  the 
particular  parcel  of  land  in  said  drainage  dietriot.  However,  in  the 
State  of  Oregon  there  vae  speolfio  legislative  authority  for  suoh 
assessments  against  the  State  of  Oregon,  which  is  not  the  oase  in 
Missouri,  and  the  Distrlot  Court  held  all  of  the  land  was  subject  to 
the  assessment,  that  to  not  assess  government  owned  land  therein 
might  destroy  drainage  districts. 

However,  in  view  of  the  foregoing  Missouri  Appellate  Court 
decisions  which  have  not  been  specifically  overruled  holding  that 
such  an  annual  assessment  is  not  a tax  but  merely  a benefit  assessment 
and  that  the  immunity  provision  of  the  constitution  of  Missouri  from 
taxation  is  not  applicable,  and  further  in  view  of  the  foregoing 
decisions  holding  that  even  before  such  benefit  assessments  can  be 
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assessed  against  state  ovned  land  there  oust  be  statutory  authority 
specifically  providing  for  the  assessing  of  such  benefits  against 
state  owned  nroperty  or  clear  Implication,  we  are  forced  to  conclude 
that  such  benefit  assessments  cannot  be  assessed  against  the  state 
owned  land  within  said  drainage  district. 


CONCLUSION 


* « 

It  Is  the  opinion  of  this  department  that  the  land  In  question 
located  within  the  Little  River  Drainage  District  and  oresently  ovned 
by  the  State  of  Missouri*  for  the  use  and  benefit  of  the  Conservation 
Commission  Is  not  subject  to  an  annual  maintenance  tax  assessed  by 
said  drainage  district. 


«.• 

Respeotfully  submitted, 

AUBREY  R.  HAMVETT,  Jr. 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


Over  weight  fine  under  Section  30i)..240,  Laws 
of  Mo.,  19>1 » is  minimum  fine  not  maximum 
and  minimum  fines  are  bracketed  in  accordanc 
with  amount  of  overweight. 


Oc  'obnr  23,  195-2 


Honorable  Gordon  ?. . Hoycr 
Prosecuting  Attorney 
Barton  County 
Lamer,  Missouri 

Gear  Sir: 


MOTOR  VEHICLES: 


FILED  i 


10 


This  office  i3  in  receipt  of  a request  from 
you  ror  an  official  opinion,  which  is  as  follows: 

"l  have  been  advised  by  members  of 
the  State  Highway  Patrol  that  Sec- 
tion 304«24d  has  been  interpreted 
to  mean  that  in  the  event  of  an 
, over  weight  truck  in  excess  of  1000 
pounds  the  fine  is  10/  per  pound 
for  the  entire  load. 

"Lor  example  I had  a truck  this 
morning  over  weight  1100  pounds. 

I interpreted  the  fine  to  be  ,’10.00 
for  the  first  500  pounds,  025*00  -or 
the  next  500  pounds  and  CIO .00  for 
the  next  100  pounds,  a total  of 
045*00.  Under  the  interpre tation 
of  the  Highway  Patrol  the  fine  would 
be  OHO. 00  at  the  rate  of  10/  per 
pound  for  each  pound. 

M Please  advise  me  the  correct  in- 
terpretation of  this  section.” 

Section  3o4«24o,  Missouri  ~evised  Statutes,  Cumula- 
tive Supplement,  1951,  reads  as  follows: 

"Any  person,  firm,  corporation, 
partnership  or  association  violating 
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anv  of  the  provisions  of  sections 
3"4.170  to  3")1|.230  shall  be  deemed 
guilty  of  a mis dene  amor  and  upon 
conviction  thereof  shall  be  punish- 
ed by  a fine  of  not  less  than  five 
dollars  or  by  imprisonment  in  a county 
jail  for  a term  of  not  exceeding  twelve 
months,  or  by  both  such  fine  and  im- 
prisonment; provided,  however,  that 
where  load  limits  as  defined  in  sections 
304*l30  to  30i}..220  have  been  violated, 
the  fine  shall  not  be  less  than  two 
cents  for  each  pound  of  excess  weight 
up  to  and  including  five  hundred,  and 
five  cents  for  each  pound  of  excess 
wc_~ht  above  five  hundred  and  not  ex- 
ceeding one  thousand,  and  ten  cents 
for  each  pound  in  excess  weight  above 
one  thousand;  provided,  that  the  court 
may,  in  its  discretion,  cause  to  be 
impounded  the  motor  vehicle  operated 
by  any  person  violating  the  provisions 
of  this  section  until  such  t.mie  as  the 
fine  and  cost  assessed  by  the  court 
under  this  section  is  oaid.  (30i^«2';0, 

A.L.  1951  H.  . 325)”. 


It  may  be  noted  from  the  text  of  the  above  section 
that  there  is  no  maximum  fine  fixed  by  it.  There  is  a maxi- 
mum term  of  imprisonment  which  is  to  not  exceed  twelve  months. 

There  is  an  express  proviso  in  Section  3SV*2'|0  to  the 
effect  that  where  load  limits  are  violated,  the  fine  shall  be 
upon  a rising  scale,  that  is,  not  less  than  two  cents  per 
pound  for  each  pound  of  excess  weight  up  to  and  including  5^0, 
five  cents  for  each  pound  of  excess  weight  above  3>00  and  not 
exceeding  1,000,  and  ten  cents  for  each  pound  of  excess  wei  ght 
above  1,000.  «-e  understand  by  this  that  the  Legislature  in- 

tended to  fix  0 minimum  fine  for  overweight  and  to  bracket 
those  fines  in  accordance  with  the  extent  of  the  overweight. 
The  amount  of  an  overload  certainly  has  a definite  relation 
to  the  culpabil-ty  of  the  offense.  The  above  section  is 
definite  in  each  step  of  the  upward  scale  in  th  t it  is 
written  "for  each  pound"  and  prescribes  an  amount  for  that 
pound. 

In  State  ex  rel.  vs.  Wilder,  206  Ho.  concerning 

the  construction  of  statutes,  the  Court  sa^d,  l.c.  £^9* 
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"*  * * On  the  other  hand,  it  is  equally 
well  settled  thct  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary  and 
usual  sense,  and  that  it  is  incumbent 
upon  the  courts  to  construe  a statute  as 
written,  without  renrd  to  the  results 
of  the  construction,  or  the  wisdom  of  the 
law  as  thus  constructed. 


The  purpose  of  the  statute  seems  to  be  to  prohibit 
the  operation  of  overloaded  vehicles  upon  the  highways  of 
this  state  and  to  assess  a fine  in  proportion  to  the  extent 
of  the  overweight. 

Section  304*2i+0,  supra,  provides  only  for  minimum 
fines.  The  only  maximum  provided  was  inpri sonnont  in  jail, 
not  exceeding  twelve  months.  There  is  no  attempt  to  sot 
the  exact  amount  that  the  court  or  jury  nay  fine.  Only 
limitation  upon  the  minimum  amount  of  the  fine  is  provided. 

In  other  words,  a minimum  of  ,10.00  for  tie  first 
500  pounds,  v25« 00  for  the  next  500  pounds  and  ton  cents 
a pound  for  each  pound  over  1,000  pounds . 


C0IIC  LUSI  ON. 

Therefore,  it  is  the  opinion  of  this  office  that 
Section  30I4.2IJ.O,  A . L.  1951*  H.B.  325,  prescribes  a minimum 
fine  for  load  limit  violations  and  brackets  the  fine  in  ac- 
cordance with  the  extent  of  the  overweight. 


Hespectfully  submitted. 


APPROVED: 


Attorney  General 


JAtfTS  V.'.  PARIS 
Assistant  Attorney  Oeneral 
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OFFICERS: 
SHERIFFS : 
FEES  AND  SALARIES: 


* • r’  • . 

Sheriff  of  third  class  counties  entitled 
to  mileage  for  making  investlgajbion  of 
persons  accused  of  or  conv£ctecf  of  a 
criminal  offense. 


Y 


FILED 

u 


January  l6,  1952 


Honorable  Edwin  Ff  Brady 
Prosecuting  Attorney 
Benton  County 
Warsaw,  Missouri 


Dear  Sir* 

Your  letter  at  hand  requesting  an  official  opinion  of 
this  department,  which  reads  as  follows; 

"Section  57*43°  provides  among  other 
things  that  sheriffs  and  their  deputies 
shall  be  allowed  actual  expenses,  not 
to  exceed  7 cents  per  mile,  maximum 
$75.00  in  any  one  month,  for  'investi- 
gation of  persons  accused  of  or  con- 
victed of  a criminal  offense.' 

"Does  this  or  any  other  existing  law 
provide  mileage  or  compensation  for  the 
sheriff  in  investigating  accidents, 
dr ownings  and  other  occurrences  which 
the  sheriff  is  ordinarily  called  to  in- 
vestigate, but  where  no  charge  has  ueen 
filed  and  in  many  cases  where  no  charge 
is  ever  filed? 

"In  many  cases,  almost  all  of  the  in- 
vestigation is  done  before  the  person  is 
accused,  and  in  many  cases  where  much 
investigation  is  required,  it  is  finally 
determined  that  no  charges  can  be  filed." 

It  is  assumed  that  the  investigations  to  which  you  refer 
in  your  request  are  performed  in  connection  with  the  duties 
imposed  upon  him  by  Section  57*11°,  RSMo  1949,  which  requires 
him  to  be  a conservator  of  the  peace  within  his  county. 
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Section  57.430,  RSMo  1949 » as  amended  by  House  Bill  No.  100, 
enacted  by  the  06th  General  Assembly,  provides  for  the  sheriff 
of  third  and  fourth  class  counties  receiving  mileage  in  connec- 
tion with  the  performance  of  certain  duties.  Thus  the  statute, 
in  part,  provides: 

"In  addition  to  the  salary  provided  in 
sections  57.390  and  57«4°0,  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies,  payable  at  the  end  of  each 
month  out  of  the  county  treasury,  actual 
and  necessary  expenses  for  each  mile 
traveled  in  serving  warrants  or  any  other 
criminal  process  not  to  exceed  seven  cents 
per  mile,  and  actual  expenses  not  to  ex- 
ceed seven  cents  per  mile  for  each  mile 
traveled,  the  maximum  amount  allowable  to 
be  seventy-five  dollars  during  any  one 
calendar  month  in  the  performance  of  their 
official  duties  in  connection  with  the 
investigation  of  persons  accused  of  or 
convicted  of  a criminal  offense.  * ■* 

Your  inquiry  asks  what  mileage  the  sheriff  of  a third  class 
county  is  entitled  to  receive,  if  any,  in  making  investigations 
of  accidents,  drownings  and  other  occurrences  in  connection  with 
which  formal  charges  may  or  may  not  be  subsequently  instituted. 

The  Supreme  Court  of  Missouri  has  many  times  held  that  for 
a public  officer  to  be  entitled  to  be  compensated  for  services 
rendered,  such  as  a fee,  salary  or  mileage,  he  must  point  to  the 
statute  authorizing  such  payment,  and  unless  the  statute  clearly 
provides  for  such  payment,  the  services  rendered  by  a public 
officer  are  deemed  to  be  gratuitous.  Thus,  in  Nodaway  County  v. 
Kidder,  344  795.  129  S.W.  (2d)  857,  860,  the  rule  was  stated 

as  follows: 

"The  general  rule  Is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a partic- 
ular mode  or  manner,  then  the  officer  Is 
confined  to  that  manner  and  is  entitled  to 
no  other  or  further  compensation  or  to  any 
different  node  of  securing  same.  Such 
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statutes,  too  must  be  strictly  construed 
as  against  the  officer.  State  ex  rel. 

Evans  v,  Gordon,  245  Mo,  12,  28,  l49  S.W. 

638}  King  v,  Riverland  Levee  Dist.,  218  Mo. 

App.  490,  493,  279  S.W.  195,  196?  State 
ex  rel.  Wedeking  v.  McCracken,  60  Mo.  App. 

650,  656. 

"It  is  well  established  that  a public  of- 
ficer claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel. 

Buder  v.  Haekmann,  305  Mo,  342,  265  S.W, 

532,  534j  State  ex  rel,  Linn  County  v, 

Adams,  172  Mo.  1,  7,  72  S.W.  655}  Williams 
v.  Charlton  County,  85  Mo.  645* M 

Consequently,  in  construing  Section  57*430,  supra,  we  must 
apply  the  rule  ae  declared  in  the  above  case. 

If  subsequent  to  an  investigation  made  by/  the  sheriff  of 
the  kind  of  accidents  referred  to  In  your  request  or  of  other 
occurrences  further  action  was  taken  resulting  in  the  formal 
accusation  of  a person  with  the  commission  of  a criminal  offense, 
such  as  the  filing  of  a complaint,  information  or  return  of  an 
indictment  by  a grand  jury,  we  believe  the  sheriff  would  be  en- 
titled to  mileage  as  provided  by  the  above  statute,  even  though 
no  individual  was  brought  to  trial  and  no  conviction  was  ulti- 
mately obtained.  Under  such  circumstances  we  believe  that  such 
an  Investigation  would  have  been  made  of  a person  accused  of  a 
criminal  offense  within  the  meaning  of  the  statute. 

Nor  do  we  believe  that  it  would  in  all  Instances  necessarily 
require  a person  to  be  charged  with  a crime  by  formal  judicial 
procedure  for  the  sheriff  to  be  entitled  to  mileage  who  made  an 
investigation  of  such  person  against  whom  the  accusation  was  made. 

For  example,  if  a sheriff  was  apprised  of  facts  involving 
certain  acts  of  a person  or  persons  which  would  constitute  the 
commission  of  a crime  and  thereafter  undertook  to  make  hi3  in- 
vestigation, we  believe  this  would  be  sufficient  to  entitle  him 
to  his  mileage  incurred  by  making  such  investigation. 

In  the  case  of  Galloway  v.  Department  of  Motor  Vehicles, 

231  N.C.  447,  57  S.E.  (2d)  799,  the  Supreme  Court  of  North 
Carolina  was  considering  workmen’s  compensation  death  claims 
for  the  death  of  two  highway  patrolmen  caused  by  an  airplane 
accident,  A convict  has  escaped,  and  a woman  reported  to  the 
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patrolmen  that  an  escaped  convict  had  come  to  her  house,  dressed 
in  stripes  and  armed  with  a pistol,  and  had  threatened  to  kill 
her  whole  family  if  he  wasn't  given  something  to  eat.  The  house 
was  located  in  an  isolated  section,  and  in  making  their  search 
for  the  convict  the  two  patrolmen,  one  of  whom  was  a licensed 
pilot,  procured  the  use  of  a small  airplane.  The  plane  subse- 
quently crashed,  killing  both  of  them.  The  defense  to  the  claims 
was  that  the  patrolmen  were  acting  without  authority  and  outside 
the  scope  of  their  employment. 

The  statute  referring  to  the  authority  of  the  Highway 
Patrol  provided  that  "such  officers  may  at  any  time  and  without 
special  authority,  either  upon  their  own  motion  or  at  the  request 
of  any  sheriff  or  local  police  authority,  arrest  persons  accused 
of  highway  robbery,  bank  robbery,  murder,  or  other  crime s of" 
violence,”  In  upholding  the  claims,  the  court,  at  S.E.  802,  said? 

"The  contention  of  the  appellees  is  that 
the  officers  who  undertook  to  find  and 
arrest  the  subject  of  Miss  Stevens'  in- 
formation had  authority  to  act  in  the 
premises  'upon  their  own  motion'  because 
her  information  amounted  in  substance  to 
an  accusation  of  a ' crime  of  violence » 
within  the  purview  of  the  statute,  to  wit; 

Armed  robbery  from  the  person,  since  he 
v/as  fed  or  food  given  him  because  his 
statement  that  he  wanted  something  more 
to  eat  was  backed  by  a display  of  fire- 
arms and  a threat  to  kill.  We  think  this 
statement,  made  to  the  patrolman,  may  be 
reasonably  so  construed. 

" * In  the  much  narrowed  area  of 
discussion  as  to  the  source  of  authority 
it  makes  no  difference  as  to  the  status 
of  the  man  sought  as  an  escaped  convict  - 
whether  he-  wore  stripes  or  dungarees,  or 
hailed  from  Kalamazoo  or  Timbuktu.  He 
was  a man  accused  of  a crime  definitely 
analogous  to  those  named  in  the  cited  law, 
or  if  not  so,  then  covering  a still  more 
extensive  category  as  a crime  of  violence 
and  it  makes  no  difference  whether  we  apply 
the  principle  e i us dem  generis  to  the  latter 
phrase  or  accept  it  as  an  independent  dele- 
gation of  authority. 
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"It  is  clear,  we  think,  that  the  term 
'accused'  was  not  used  in  the  law  in  a 
technical  sense  but  in  the  generic  and 
popular  sense.  It  is  defined  in  Bouvier's 
Law  Dictionary  Rawle's  Third  Revision, 
page  112  as  ; 'To  oharge  or  impute  the 
commission  of  crime  or  immoral  or  dis- 
graceful conduct  or  official  delinquency. 

It  does  not  necessarily  Import  the  charge 
of  a crime  by  judicial  procedure;  3tate  v. 

South,  5 Rich  (S.C.)  li-QQ , 4-93*  Com,  v, 

O'Brien,  12  Cush,  84  (60  Mass,  81+.);  Robbins 
v.  Smith*  I4.7  Conn,  182;  1 C,  & P.  4-79«,M 

However,  looking  again  to  your  request,  it  is  our  thought 
that  if  a sheriff  made  an  investigation  of  an  incident  based  on 
facts  reported  to  him  which  did  not  suggest  the  commission  of  a 
crime  by  a person  or  persons,  and  thereafter  no  further  action 
was  taken  to  accuse  or  charge  a person  or  persons  with  the  com- 
mission of  a criminal  offense,  the  services  rendered  by  the 
sheriff  in  making  said  investigation  would  be  gratuitous,  for 
in  such  an  instance  the  statutes  do  not  entitle  the  sheriff  to 
mileage.  For  example,  if  a sheriff  was  merely  notified  that  a 
drowning  had  occurred  in  a particular  location,  which  he  there- 
after undertook  to  investigate,  we  do  not  believe  that  he  would 
be  entitled  to  any  mileage  in  making  his  Investigation,  for  the 
reason  that  the  facts  or  incident  reported  to  him  did  not  sug- 
gest or  indicate  that  a criminal  offense  had  been  committed. 

CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  department  that 
a sheriff  of  a third  class  county  would  be  entitled  to  mileage 
Under  Section  57.4-30.  RSMo  194-9 » as  amended  by  House  Bill  No. 
100,  enacted  by  the  06th  General  Assembly,  exclusive  of  that 
allowed  when  serving  warrants  or  other  criminal  processes,  for 
making  Investigations  which  are  based  upon  reported  facts  in- 
dicating that  a criminal  offense  has  been  committed  by  a person 
or  persons. 


Respectfully  submitted. 


RICKARD  F.  THOMPSON 

APPROVED:  Assistant  Attorney  General 

r \ A -—> 

<1.  E.  TAYLOl? 

Attorney  General 


RFT : ml 


Section  451.0 80,  RSMo  1949*  setting  forth  the 
form  of  marriage  license ‘not  superseded  by 
Section  193.360,  RSMo  1949* 


April  28,  1952 


Honorable  Clyde  Bridger 
Vital  Statistics  Registrar 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Mr.  Bridger: 

This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows: 

"Considerable  confusion  seems  to  exist 
as  to  the  role  that  the  Division  of  Health 
plays  in  the  filing  of  records  connected 
with  marriages,  divorces,  adoptions,  an- 
nulments of  marriage  and  annulments  of 
adoption.  We  shall  appreciate  your  clari- 
fication. 

"(1)  Marriages. 

"(a)  Sections  451.0 80  to  451.210  in- 
clusive relate  to  the  Reoorder*s  part  in 
handling  application  for  marriage  and  mar- 
riage license.  Sections  193.340  to  193.360 
inclusive  relate  to  the  Division  of  Health 
and  its  duties  in  connection  with  the  same 
subject.  In  particular,  Srction  451.000 
sets  forth  a specific  form  for  the  Recorder 
to  use  and  Section  193 .360  states  that  this 
office  shall  prepare  the  proper  form  for  the 
Recorder  to  use.  The  basic  question  is: 

Does  Section  193 .360  supersede  Section 
451.080? 

"We  are  enclosing  samples  of  the  forms  now 
being  used  for  the  collection  of  the  in- 
formation requested  In  Sections  193.340 
to  193.36o.M 

1 

You  further  ask  concerning  the  duties  of  a clerk 
with  regard  to  information  which  he  is  required  to  furnish 
the  Division  in  cases  of  divorces,  annulments  and  adoptions. 
In  answer  to  that  question  we  are  enclosing  a copy  of  an 
opinion  (Hall  - 1946)  which  sets  forth  the  information  which 
may  be  required  by  the  Division  from  the  clerk  of  the  court. 


Marriages: 

VITAL  STATISTICS: 
RECORDERS: 


FILED 
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In  your  request  you  seem  to  indicate  that  there 
is  a possibility  of  a conflict  between  the  form  of  a 
marriage  license  and  the  form  which  is  to  be  filled  out 
by  the  recorder  and  forwarded  to  the  Division  of  Health. 

The  statutes  providing  for  these  forms  are  as  follow: 

Section  193.360,  FSMo  1949* 

'’For  each  divorce,  annulment  of  marriage, 
adoption  or  annulment  of  adoption,  the 
clerk  of  the  court  shall  prepare  within 
thirty  days  after  the  decree  becomes  final, 
csrtificate  of  such  decree  on  a form  fur- 
nished by  the  state  registrar;  and  before 
the  fifteenth  day  of  each  calendar  month 
the  clerk  shall  forward  to  the  state 
registrar  the  certificates  prepared  by  him 
during  the  preceding  calendar  month." 

Section  451-080,  RSWo  1949* 

"1.  Tiie  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the  city 
of  St.-  Louis,  shall,  when  applied  to  by  any 
person  legally  entitled  to  a marriage  license, 
issue  the  same  which  may  be  In  the  following 
form: 

"State  of  Missouri  ) 

) S8. 

County  of  _________  ) 

"This  license  authorizes  any  Judge,  magis- 
trate, licensed  or  ordalnod  preacher  of  the 
gospel,  or  other  person  authorized  under  the 
laws  of  this  state,  to  solemnize  marriage 

between  A B of  , county  of 

and  state  of  , who  is  the 

age  of  twenty-one  years,  and  C D of  , 

in  the  county  of  , state  of  , 

who  is  the  age  of  eighteen  years. 

"2.  If  the  roan  is  under  twenty-one  or  the 
woman  under  eighteen,  add  the  following: 

"The  father  or  mother  or  guardian,  as  the 
case  may  be,  of  the  said  A B or  C D (A  B or 
C D,  as  the  case  may  require),  has  given  his 
or  her  assent  to  the  said  marriage. 
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"Witness  my  hand  as  recorder,  with  the 
seal  of  office  hereto  affixed,  at  my 

office,  in  , the  day 

of  , 19  . , recorder. 

"3*  On  which  said  license  the  person 
solemnizing  the  marriage  shall,  within 
ninety  days  after  the  issuing  thereof, 
make  as  near  as  may  be  the  following 
return,  and  return  such  license  to  the 
officer  issuing  the  same: 

” State  of  Missouri,  ) 

) ss. 

County  of  • ) 

"This  is  to  certify  that  the  under- 
signed   did  at  in  said 

county,  on  the  day  of  . A.D. 

19  , unite  in  marriage  the  above-named 

persons.” 


'Ye  are  not  of  the  opinion  that  such  a conflict 
actually  exists,  and  in  this  connection  we  refer  to  the 
Hall  opinion  which  is  being  forwarded  in  answer  to  your 
other  question.  You  will  note  that  it  is  the  recorder*s 
duty  to  issue  a license  even  though  he  is  unable  to  ob- 
tain all  the  information  which  you  require  in  the  forms 
which  you  have  furnished  to  the  recorders.  Repeals  by 
implication  are  not  favored,  and  we  see  nothing  in  Section 
193»36o*  RSMo  194-9*  which  would  seem  to  indicate  that  it 
was  the  intention  of  the  Legislature  to  supersede  Section 
lj.5l.080,  RSMo  194.9. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department 
that  Section  ij.5l.080,  RSMo  194-9*  providing  for  the  form 
of  a marriage  license  has  not  been  superseded  by  Section 
193.360,  RSMo  194-9*  which  provides  for  forms  to  be  used 
by  a recorder  in  sending  the  information  concerning  mar- 
riages to  the  Division  of  Health. 


APPROVED: 


Respectfully  submitted. 


Attorney  General 


JOHN  R.  BATY 

Assistant  Attorney  General 


COUNTY  BUDGET  LAW: 


General  county  revenue  may  be 
budgeted  in  Class  6 for  the 
construction,  repair  and  main- 
tenance of  bridges* 


FILED 


June  27,  1952 


Mr,  Edwin  F.  Brady 
Prosecuting  Attorney  of 

Benton  County 
Warsaw,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  department  which  request  reads  in  part  as  follows: 

"If  the  county  court  runs  the  thirty-five 
cent  levy  under  Art.  X,  sec,  12(a)  for  the 
road  and  bridge  tax,  is  the  court  permitted 
to  budget  any  funds  to  be  raised  out  of  the 
general  revenue  levy  under  Section  137.065 
to  be  expended  for  the  construction  and  re- 
pair of  bridges  and  to  set  the  same  up  in 
class  6 of  the  budget?" 

Section  50.630,  RSMo  1949,  in  regard  to  Class  6 provides  as 
follows : 


"After  having  provided  for  the  five  classes 
of  expenses  heretofore  specified,  the  county 
court  may  expend  any  balance  for  any  lawful 
purpose;  provided,  however,  that  the  county 
court  shall  not  incur  any  expense  under  class 
six  unless  there  is  actually  on  hand  in  cash 
funds  sufficient  to  pay  all  claims  provided 
for  in  preceding  classes  together  with  any 
expense  incurred  under  class  six;  provided, 
that  if  there  be  outstanding  v/arrants  consti- 
tuting legal  obligations  such  warrants  shall 
first  be  paid  before  any  expenditure  is  auth- 
orized under  class  six." 
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It  ia  noted  that  this  section  provides  that  after  the  first 
five  classes  have  been  provided  for,  the  balance  may  be  budgeted 
in  class  six  to  be  used  for  any  lawful  purpose.  To  answer  your 
inquiry  we  must  determine  whether  the  purpose  for  which  your  county 
court  is  contemplating  expenditure  of  money  from  class  six  are  law- 
ful purposes.  In  other  words,  is  it  lawful  for  the  county  court  to 
construct  and  repair  bridges?  We  turn  to  the  statutes  for  the  answer. 

Section  234*010,  RSMo  1949,  provides  that  it  shall  be  the  duty 
of  the  county  court  to  determine  what  bridges  shall  be  built  and 
maintained  by  the  county  and  what  by  the  road  districts  as  follows: 

"Each  county  court  shall  determine  what 
bridges  shall  be  built  and  maintained 
at  the  expense  of  the  county  a nd  what  by 
the  road  districts;  provided,  that  no 
road  district  shall  be  compelled  to  build 
a bridge  which  costs  fifty  dollars  or  more.” 

Section  234.040,  RSMo  1949,  provides  that  a road  district  shall 
not  be  required  to  repair  any  bridge  where  the  cost  is  more  than 
fifty  dollars* 

Section  234.020,  RSMo  1949,  provides  that  the  construction  of 
all  bridges  costing  over  fifty  dollars  shall  be  under  the  supervision 

of  the  county  highway  engineer. 

• * 

Section  234*030.  RSMo  1949,  provides  that  bridges  damaged  by 
flood,  or  otherwise  in  immediate  danger  of  falling  in  or  dangerous 
to  public  travel,  may  be  repaired  and  an  allowance  shall  be  made 
for  such  repair  by  the  county  court. 

Section  234.060,  RSMo  1949,  provides  that  where  under  certain 
circumstances  taxpayers  petition  the  county  court  for  a bridge  the 
county  court,  may,  within  their  means,  appropriate  one-half  of  the 
funds  needed  for  construction.  Other  provisions  of  Chapter  234 
authorized  the  county  courts  to  appropriate  money  for  the  construction 
of  bridges  between  two  counties  or  across  state  lines. 

Section  233.115,  RSMo  1949,  provides  that  the  county  court  may 
in  its  discretion  out  of  county  funds,  construct,  repair  or  maintain 
bridges  in  a special  road  district  or  appropriate  money  to  the  road 
district  to  assist  in  the  construction,  repair,  or  maintenance  of 
bridges  in  the  road  district. 

Although,  the  above  cited  statutory  provisions  are  not  intended 
to  be  exhaustive  of  the  statutes  relating  to  the  duties  of  the  county 
court  in  regard  to  the  construction  or  repair  of  bridges  or  the 
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appropriation  of  money  therefor,  we  believe  that  they  are  sufficient 
to  show  for  the  purpose  of  this  opinion,  that  where  authorized  by 
statutes  the  construction,  repair  and  maintenance,  of  bridges  is  a 
lawful  purpose  for  which  county  moneys  may  be  expended.  From  the 
foregoing  we  therefore  conclude  that  the  construction,  maintenance 
and  repair  of  bridges  where  authorized  are  lawful  functions  of  the 
county  court  whenever  there  are  available  funds  for  said  purpose. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that,  subject 
to  the  provision  of  Section  50.6&0,  RSMo  1949,  that  the  preceding 
five  classes  shall  first  be  provided  for,  the  county  court  would 
be  permitted  to  budget  funds  to  be  raised  out  of  a general  revenue 
levy  in  class  six  to  be  used  for  the  construction,  repair  or  main- 
tenance of  bridges,  since  such  construction,  repair  or  maintenance 
is  a lawful  county  function. 


Respectfully  submitted. 


D.  D.  GUFFEI 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


• 

CONVICTS  NOT  AUTOMATICALLY  ) 
RESTORED  TO  CITIZENSHIP  ) 

) 

) 


H V*. 

Persons  released  from  peit'itentiary 
on  the  seven- twelfths  rule  are  not 
automatically  restored  to  citizen- 
ship at  the  expiration  of  two  years 
from  the  date  of  discharge. 


Hon.  Donald  W.  Bunker 
Executive  secretary 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  Mr.  Bunker: 

Your  letter  of  March  20,  19i>2,  asking  this  office  for  an 
official  opinion  is  quite  lengthy  and  for  that  reason  we  are 
only  quoting  a part  thereof.  The  part  of  your  letter  which  pre- 
sents the  question  to  be  answered  reads  as  follows: 

"Jaaes  Harvey  Hamblin  was  discharged  from 
the  Penitentiary  under  Conditional  Commu- 
tation by  Governor  Park  on  October  1,  193A-* 

This  was  in  accordance  with  the  7/l2ths 
Executive  Rule  in  force  at  that  time  and 
affecting  the  release  of  inmates  from  the 
State  Penitentiary.  The  subject's  3/i4.ths 
time  was  December  15,  1935. 

"The  question  is  whether  the  civil  disabili- 
ties Incurred  by  this  conviction  ceased  at 
the  end  of  two  years  from  the  discharge 
under  Conditional  Commutation." 

The  remaining  part  of  your  letter,  without  quoting  same, 
has  to  do  with  the  removal  of  one's  civil  disabilities  where 
he  has  been  discharged  or  released  from  the  penitentiary  under 
the  old  seven- twelfths  executive  rule,  the  same  as  though  re- 
leased under  the  nine-twelfths  law. 

Section  217.370*  RSMo,  19lf9»  being  the  three -fourths  or 
nine- twelfths  law  provides  that,  any  convict  confined  in  the 
penitentiary  or  the  intermediate  reformatory,  who  3nall  serve 
three-fourths  of  the  time,  for  which  he  or  she  may  have  been 
sentenced,  in  an  orderly  and  peaceable  manner,  without  having 
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any  infractions  of  the  rules  of  the  institution  or  lavs  oi  the 
s&jie  recorded  against  tne.ii,  snail  be  diacnarged  in  the  sane  manner 
as  if  such  convict  had  served  the  full  time  of  their  sentence. 

You  will  note  from  the  language,  which  is  not  the  statute  verbatim, 
it  says  that  whoever  serves  three-f ourths  of  the  time  in  the  peni- 
tentiary shall  receive  this  consideration.  The  statute  goes  on  to 
say  that  at  the  end  of  two  years  after  a person  has  been  discharged 
from  the  above  mentioned  institutions  If  it  is  nls  first  felony 
offense,  shall  be  restored  to  all  rights  of  citizenship  provided 
that  they  have  not  been  indicted  or  Informed  against  during  the 
time  of  their  incarceration. 

In  order  to  receive  the  benefits  of  this  lav  It  is  necessary 
that  the  convict,  in  order  to  be  restored  to  all  rights  of  citi- 
zenship,  be  discharged  in  accordance  tnerewith.  Therefore,  one 
vho  was  released  on  conditional  commutation  under  what  was  called 
the  old  s even- twelfths  rule  would  not  have  complied  with  require- 
ments of  the  three-fourths  rule  of  having  served  three-fourths 
of  their  sentence  in  the  penitentiary  or  intermediate  reforma- 
tory and  unless  the  statute  is  complied  with  the  benefits  thereof 
could  not  be  extended  to  convicts  wno  have  been  released  through 
other  measures. 

It  is  tnerefore  obvious  that  Section  217.370,  supra,  of  the 
Revised  Statutes  of  Missouri,  194-9*  would  not  apply  with  equal 
force  to  inmates  who  have  been  released  from  imprisonment  on  the 
old  seven- twelfths  Executive  Rule,  by  the  Governor's  conditional 
commutation  of  sentence. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  tnis  department  that  con- 
victs who  have  not  complied  with  the  requirements  of  Section 
217.370.  RSMo,  1949*  would  not  automatically  be  restored  to  all 
the  rights  of  citizensnip. 


Respectfully  submitted. 


JULIAN  L.  O'MALL&Y 
Assistant  Attorney  General 


APPROVED; 


Attorney  General 


JL0'M:lw 
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PROBATION  OFFICERS: 

Supreme  Court  Rule  #27.0?  page 
43,  Rules  of  Criminal  Procedure 
for  Missouri  Courts  adopted  by 
Supreme  Court  of  Missouri, 

April  14,  1952,  effective 
January  1,  1953 . 


- 

) 

) 

) Rule  27.07  of  Rules  of  Criminal 
) procedure  within  meaning  of 
) Article  V,  Section  5 of  the 
) Constitution  of  Missouri  Board 
) of  Probation  and  Parole  Is  bound 
) by  said  Rule  27.07.  / 


December  22,  1952 


Hon.  Donald  W.  Bunker 
Executive  Secretary 
Boprd  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  Mr.  Bunker: 


Me  are  in  reoelpt  of  your  recent  letter  in  which  you 
request  an  opinion  of  this  department.  Your  letter  is 
as  follows: 


"Rule  27.07,  Pegs  43,  Rules  of  Criminal  Prooetfure 
for  the  Courts  of  Missouri,  adopted  by  the  Supreme 
Court  of  Missouri,  April  14,  1952,  effective 
January  1,  1953,  hne  been  called  to  the  attention 
of  the  Board  of  Probation  and  Parole.  The  rule 
provides: 

"(b)  *Mhen  a probation  of  leer  is  available 
to  any  Court  having  original  Jurisdiction  to 
try  felony  or- see  and  to  the  St.  Louis  Court 
of  Criminal  Correction,  such  probation  officer 
shall,  unless  otherwls#  directed  by  the  Court, 
make  a presen tenoe  investigation  and  report 
to  the  Court  before  the  Imposition  of  eentenoe 
or  the  granting  of  orobrtlon.* 

"Section  549.270,  RS  1949  states  'At  the  renueat  of 
the  Judge  of  any  Circuit  or  Criminal  Court  of  this 
State  the  Board  of  Brobation  end  Parole  shall  assign 
one  or  more  offloere  to  not  as  probation  officers 
for  such  Court.  Upon  rerueat  of  eueh  a Judge,  the 
Board  of  Probation  and  Parole  shell  mrke  an  Investiga- 
tion of  any  person  oonvloted  of  any  orlms  or  offenee 
before  execution  of  sen tenoe  and  shell  make  the  reoort 
to  auch  Judge.  (L.  1945,  p.  723  • 43)" 

"The  Board  of  Probation  and  Parole  would  aonreclrte 
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receiving  your  interpretation  of  Rule  27.0? 
bs  It  relates  to  Section  5^9.270,  R8  19^9. 

For  example.  If  a Judge  of  a Clroult  Court 
requests  this  Board  to  assign  a probation 
officer  to  the  Court  In  accordance  with 
Section  5U9.270,  RS  19^9,  shall  the 
probation  officer  then  serving  that  Court 
•unless  otherwise  directed  by  the  Court, 
make  a preeentenoe  Investigation  and  report 
to  the  Court  before  the  imposition  of 
sentence  or  the  granting  of  probation'?" 

Your  speoiflo  question* seems  to  be  whether  or  not  when  a orobotlon 
officer  has  been  made  available  to  a court  pursuant  to  the  oro- 
vislons  of  Section  5^9*270,  R8M0  19^9 » euch  probation  officer  shall 
make  preeentenoe  investigations  unless  directed  to  the  oontrary  by 
the  court  even  though  the  Board  of  Probation  and  Parole  shail  not 
have  been  requested  by  the  court  to  make  such  investigation. 

In  this  connection  we  shall  first  consider  Section  5^9»270  RSMo 
19**9  quoted  in  your  letter  above.  This  section  contains  two  pro- 
visions, one  for  the  assignment  by  the  Board  of  Probation  and 
Parole  of  one  or  more  probation  offlo°rs  to  the  court  upon  the 
court's  request  and  the  other  for  an  investigation  before  execution 
of  sentenoe  and  at  the  court's  request  by  the  Board  of  Probation 
and  Parole  of  any  person  oonvicted  of  any  crime  or  offense  and  a 
report  to  the  court  pursuant  thereto. 

It  is  obvious  that  this  statute  provides  for  an  Investigation  by 
the  oarole  officer  pursuant  only  to  a request  by  the  court. 

We  shall  now  consider  the  provisions  of  Rule  27. 07  of  the  Rules 
of  Criminal  Procedure  for  the  courts  of  Missouri  quoted  in  your 
letter  above.  This  rule  provides  in  substr noe  that  in  every 
Instance  unless  otherwise  directed  by  the  court  the  probation 
officer  shall  make  a oresentence  investigation  and  report  same 
to  the  court. 

It  Is  obvious  from  a comparison  of  the  provisions  of  Section 
5^9.270  RSMo  19**9,  with  the  provisions  of  said  Rule  27.07,  that  the 
rule  provides  for  the  performance  of  duties  by  the  oarole  officer 
vhich  exceed  the  duties  set  forth  by  said  Section  5U9.270.  ve 
desire  to  point  out  however  that  while  the  duties  of  the  parole 
officer  are  more  extensive  under  rule  than  under  the  atatute  the 
duties  provided  for  by  the  rule  are  not  inconsistent  with  the 
duties  reoulred  by  the  statute.  *’e  shall  then  consider  the 
question  as  tc  whether  the  Buoreme  Court  rule  can  create  duties 
to  be  performed  by  the  parole  officer  which  duties  although  they 
are  not  inconsistent  with  the  duties  provided  by  the  statute  are 
nevertheless  more  extensive  than  thpse  duties. 
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Artlele  7,  Section  5 of  the  Constitution  of  Missouri  gives  to  the 
Supreme  Court  of  Missouri  the  power  to  establish  rules  of  praotloe 
and  procedure  for  all  courts.  Said  Section  5#  Article  7 of  the 
Constitution  reads  as  follows! 

"Rules  of  Practice  and  Prooedure — Duty  of  Supreme 
Court — Power  of  Legislature • — The  supreme  court  may 
establish  rules  of  practice  and  procedure  for  all 
courts.  The  rules  shall  not  change  substantive 
rights,  or  the  law  relating  to  evldenoe,  the  oral 
examination  of  witnesses.  Juries,  the  right  of 
trial  by  Jury,  or  the  right  of  appeal.  'Hie  court 
shall  publish  the  rules  and  fix  the  day  on  vhloh 
they  take  effect,  but  no  rule  shall  take  effeot 
before  six  months  after  Its  publication.  Any  rule 
may  be  annulled  or  amended  by  a law  limited  to  the 
purpose. ■ 

With  the  foregoing  provision  of  the  Constitution  of  Missouri  In 
mind  ve  are  of  the  opinion  that  the  Supreme  Court  has  the  power 
to  promulgate  rules  of  practice  and  procedure  for  the  courts  of 
Missouri.  That  being  true  we  are  of  the  further  opinion  that 
the  provisions  In  Rule  27.07,  supra,  to  the  effect  that! 

* #,  suoh  probation  officer  shall,  unless  otherwise  directed 
by  the  court,  make  a presentenoe  Investigation  and  report  to 
the  oourt  before  the  imposition  of  sentence  or  the  granting  of 
probation",  amounts  to  a rovlslon,  that  In  all  cases  the  court 
shall  have  a presentenoe  Investigation  and  report  by  the  parole 
officer  unless  the  court  specifically  directs  otherwise.  ve 
are  of  the  opinion  that  this  provision  definitely  amounts  to  a 
rule  of  praotloe  and  procedure  in  the  court  or  courts  Involved 
and,8inoe  It  does  not  reouire  the  performance  of  a dutjr  by  the 
parole  officer,  different  from  that  set  forth  by  Sections  . 270 
RSMo  19^9#  hut  In  effect  provides  that  the  court  shall, unless  It 
Instructs  the  probation  offloer  to  the  contrary,  have  a presentence 
investigation  and  report  from  such  offloer  In  each  ease,  it  at 
the  same  time  comes  within  the  purview  of  Article  7,  Section  5 of 
the  Constitution  of  Missouri  and  does  not  oonfllct  with  the  pro- 
visions of  said  Section  5^9.270  RSMo  19^9. 


CONCLUSION 


We  are  accordingly  of  the  oplnloh  thrt  the  probation  offloer 
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serving  any  Circuit  or  Criminal  Court  of  this  Stats  will  on 
January  1,  1953  the  effective  date  of  Supreme  Court  Rule  27. 07 
be  oharged  with  the  duty  to  make  a preeentenoe  Investigation 
and  report  to  the  oourt  before  the  Imposition  of  sentenoe  or 
the  granting  of  probation  In  eeoh  oase  unless  otherwise  directed 
by  the  court. 

Respectfully  submitted 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAILOR 
ATTORNEY  GENERAL 


BOARD  OF  ELECTION 
COMMISSIONERS : 


The  Board  of  Election  Commissioners  in 
passing  upon  the  sufficiency  of 
initiative  petitions  acts  only  in  a 
ministerial  capacity. 


FILED 


October  6,  1952 


Honorable  Paul  C.  Calcaterra 
Chairman 

Board  of  Pilection  Commissioners 
For  The  City  of  St.  Louis 
20B  South  12th  Boulevard 
St.  Louis,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

"Find  enclosed  petition  which  has  been 
circulated  here.  Among  such  circulated, 
a husband  and  wife  as  a team  obtained 
signatures  filling  one*  hundred  and  fifty 
petitions.  Before  having  same  notarized 
they  divided  between  themselves  these 
petitions  about  equally,  each  signing  as 
affiant  his  or  her  portion  without  con- 
sidering or  regarding  the  question  as  to 
whether  he  or  she  actually  witnessed  the 
signing  of  the  petitioners  whose  names 
appeared  before  affiant’s  signature. 

"The  Election  Board  questioned  this  couple; 
the  husband  admitted  the  above  procedure  and 
under  oath  stated  that  he  could  not  say  for 
sure  that  the  signatures  which  he  in  his 
affidavit  as  affiant  certified  to  having  been 
written  in  his  presence.  This,  of  course, 
made  his  affidavit  false. 

"In  view  of  the  above,  our  Board  questions 
our  right  to  certify  the  petitions  to  the 
Board  of  Aldermen  here," 
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The  power  to  enact  ordinances  through  the  instrumentality  of  an 
initiative  petition  and  the  vote  of  the  people  are  reserved  to  the 
people  of  St,  Louis  by  Article  V of  the  City  Charter,  The  provisions 
therein  contained  have  been  held  not  to  be  violative  of  the  consti- 
tution or  laws  of  this  state.  Pitman  v,  Drabelee,  267  Mo,  73, 

Section  3 of  Article  V of  the  Charter  provides  that  initiative 
petitions  shall  be  governed  by,  and  proceedings  shall  be  had  thereon  in 
accordance  with  the  provisions  of  Section  3 and  5 of  Article  III, 

Said  section  is  as  follows: 

"Sec,  3*  Each  such  petition  and  the 
papers  comprising  same  shall  be  governed 
by,  and  proceedings  shall  be  had  thereon 
in  accordance  with,  the  provisions  of 
Section  3 and  3 of  Article  III  concerning 
the  Recall,  but  construing  said  sections 
with  reference  to  the  petition  and  the 
sufficiency  thereof  required  by  this  article," 

Sections  3 and  5 of  Article  III  provide  as  follows: 

"Sec,  3«  The  signatures  need  not  all  be 
appended  to  one  paper,  but  all  papers  com- 
prising the  petition  shall  be  uniform  in 
character  and  shall  each  be  verified  by 
affidavit  stating  that  each  signature  there- 
to was  made  in  affiant's  presence  by,  as 
affiant  verily  believes,  the  person  whose 
name  it  purports  to  be.  Each  signer  shall 
state,  opposite  his  signature,  his  residence 
address.  Any  person  shall  be  deemed  a regis- 
tered voter  whose  name  is  unerased  on  the 
registration  books, 

************** 

# 

"Sec,  3*  All  papers  comprising  the  petition 
shall  be  assembled  by  the  petitioners  and 
filed  with  the  Board  of  Election  Commissioners 
as  one  instrument,  and  within  ten  days  thereafter 
said  Board  shall  find  and  certify  as  to  the 
sufficiency  of  the  petition,  stating  the  number 
of  registered  voters  signing.  If  the  petition 
is  certified  to  be  insufficiently  signed,  sup- 
plemental papers  conforming  to  the  requirements 
for  the  originals  may  be  filed  within  twenty  days 
thereafter,  and  said  Board,  within  ten  days  after 
such  supplements  are  filed,  shall  find  and  certify 
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as  to  the  sufficiency  of  the  petition,  so 
supplemented.  If  found  still  insufficiently 
signed,  no  further  supplement  shall  be  allowed, 
but  a new  petition  may  be  filed* " 

Since  there  would  appear  to  be  some  duplicity,  although  not 
conflicting,  between  Section  5 of  Article  III,  and  Section  4 of 
Article  7,  insofar  as  they  pertain  to  your  question,  we  will  here  set 
out  that  portion  of  Article  V in  order  that  they  may  hereafter  be  con- 
sidered together. 


"If  the  Board  of  Election  Commissioners  find 
that  the  petition  with  supplements,  If  any, 
is  sufficient,  it  shall  forthwith  certify  that 
fact,  together  with  a copy  of  the  petition, 
omitting  signatures,  to  the  Board  of  Aldermen." 

Section  3 of  Article  III  specifies  the  form  and  contents  of  an 
initiative  petition.  It  (each  paper)  must  be  verified  by  affidavit 
stating  that  each  signature  thereto  was  made  in  the  affiant's  presence 
and  that  affiant  believes  that  the  signatures  are  the  signatures  of 
the  persons  whose  name  it  purports  to  be.  Each  petition  must  contain 
the  address  of  the  signer  opposite  his  name  and  all  papers  comprising 
the  petition  shall  be  uniform  in  character.  Section  2 of  Article  ▼ 
specifies  the  number  of  signatures  required. 

Section  $ of  Article  III  provides  that  the  petition  shall  be 
filed  with  the  Board  of  Election  Commissioners  and  they  shall  there- 
after find  and  certify  as  to  the  sufficiency  of  the  petitions.  Section 
4 of  Article  7,  supra,  contains  a like  provision  that  the  board  shall 
find  and  certify  the  sufficiency  to  the  Board  of  Aldermen.  We  are 
unable  to  find  any  other  provisions  in  regard  to  the  authority  of  the 
Board  of  Election  Commissioners  to  pass  on  the  sufficiency  of  the 
petitions  other  than  that  if  they  find  the  petition  lacking  in  the 
requisite  number  of  signatures  that  may  allow  the  filing  of  additional 
papers.  Section  5,  Article  III* 

Under  the  foregoing,  we  are  of  the  opinion  that  the  Board  of 
Election  Commissioners  is  possessed  of  no  judicial  or  quasi- judicial 
authority  to  inquire  into  the  legal  sufficiency  of  the  petition  but 
acts  only  in  a ministerial  capacity  in  passing  upon  such  sufficiency. 
The  provisions  of  the  Charter  setting  forth  the  duties  of  the  Election 
Commissioners  and  directing  what  they  shall,  or  shall  not  do  are  ex- 
press positive  and  mandatory  and  permit  them  to  make  no  judicial  in- 
vestigation of  the  truth  or  falsity  of  any  facts  certified  to.  The 
Board  of  Election  Commissioners  in  passing  upon  a petition,  look  to 
the  petition  alone  and  are  governed  exclusively  by  what  appears  u on 
the  face  thereof.  This  rule  is  stated  in  59  C.J.,  Sec.  27S,  paga  706, 
as  follows: 


-3 


Honorable  Paul  C.  Calcaterra 


"Duty  of  secretary  of  state  to  file  a 
petition  received  from  the  proper  official 
or  person  properly  prepared,  and  when  all  the 
statutory  requirements  have  been  fulfilled,  is 
mandatory*  His  action  must  be  based  upon  the 
face  of  the  petition  as  it  is  received  in  his 
office,  and  when  a petition  is  presented  com- 
plying substantially  with  statutory  requirements, 
he  is  not  permitted  to  make  inquiries  regarding 
the  genuineness  of  the  petition,  or  as  to  the 
truth  or  falsity  of  the  certification,  but  he 
must  file  it  and  leave  to  the  courts  the  determin- 
ation of  questions  of  latent  fraud  or  hermetic 
illegality.  * * *" 

In  the  case  of  State  ex  rel.  v.  Carter,  257  Mo.  52,  the  Supreme 
Court  of  Missouri  in  passing  upon  a similar  question  in  regard  to 
referendum  petitions  filed  with  the  secretary  of  state  under  laws 
substantially  the  same  as  the  Charter  provisions  here  considered  said: 

"For  example,  in  the  latter  State,  touching 
a referendum  petition  duties  are  enjoined 
upon  the  Secretary  which  involve,  it  is  said, 

'the  power  to  receive  protests  against  the 
sufficiency  of  the  petitions,  and  to  hear 
evidence  and  argument  in  support  thereof,  and 
to  determine  the  sufficiency  of  the  petitions 
involve  the  power  to  find  facts  and  require 
the  exercise  of  judicial  or  quasi-judicial 
powers.'  (Norris  v.  Cross,  25  Okla.  l.c.  312.) 

We  have  no  such  provision  in  our  statute.  The 
duties  of  the  Secretary  of  State  as  to  filing 
a referendum  petition  and  dealing  therewith 
are  with  us  purely  ministerial.  (Sec.  674&-6754, 

R.S.  1909.) 

************** 

"We  are  not  saying  that  the  Secretary  of  State 
must  file  a referendum  petition  upon  which  either 
there  is  not  enough  congressional  districts  re- 
presented by  the  signers  thereon,  or  not  enough 
signers  from  such,  or  any  one  of  such  districts. 

But  where  prima  facie  all  of  these  facte  appear, 
he  must  file  the  petition  as  presented  to  him  and 
leave  to  the  courts  the  determination  of  questions 
of  latent  fraud,  forgery  and  hermetic  illegality; 

* * *#» 

We  believe  that  the  foregoing  cited  text  and  case  authority  is 
here  controlling  and  if  said  petitions  are  regular  in  form,  contain 


Honorable  Paul  C.  Galcaterra 


the  required  number  of  signatures  and  affidavits  in  compliance  with 
Section  3»  Article  III,  that  the  Board  acts  in  a ministerial  capacity 
and  must  certify  their  sufficiency  to  the  Board  of  Aldermen* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  Board  of 
Election  Commissioners  of  the  City  of  St*  Louis  in  passing  upon  the 
sufficiency  of  initiative  petitions  acts  in  a ministerial  capacity 
only  and  possesses  no  judicial  or  quasi- judicial  authority  to  determine 
questions  of  latent  fraud,  forgery  or  hermetic  illegality. 

Respectfully  submitted, 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


J.  iCTimK 

Attorney  General 


ELECTIONS  s 
COUNTIES: 


County  court  not  required  to  furnish 
permanent  voting  places  within  county 
for  conducting  elections. 


January  21,  1952 


! 0 - 4T>~ 


Honorable  John  R,  Caslavka 
Prosecuting  Attorney 
Dade  County 
Greenfield,  Missouri 


Dear  Sir: 

Your  letter  at  hand  requesting  to  be  advised  whether 
or  not  the  county  court  in  a county  under  township  organiza- 
tion is  compelled  by  law  to  furnish  a voting  place  for  the 
various  townships.  Thus  your  letter  reads  as  follows: 

"Will  you  please  advise  me  whether  the 
County  Court,  in  a county  under  township 
organization,  is  compelled  by  law  to 
furnish  a voting  place  for  the  various 
townships. 

"Dade  County  school  districts  have 
recently  been  reorganized  and  the  various 
districts  are  now  taking  steps  to  dispose 
of  the  country  schools  which  leaves  the 
various  townships  without  places  to  vote 
and  hold  community  meetings." 

In  reading  your  letter  it  appears  that  heretofore  when 
elections  were  held  within  your  county  the  achoolhouses  lo- 
cated within  the  various  school  districts  have  been  used  as 
polling  places.  Inasmuch  as  under  the  circumstances  which 
now  prevail  steps  are  being  teken  to  dispose  of  the  various 
country  schools  which  have  been  used  as  polling  places  during 
elections,  we  interpret  your  request  to  inquire  whether  or 
not  the  county  court  is  compelled  by  law  to  furnish  other 
permanent  polling  places  within  the  various  townships. 

In  connection  with  the  conducting  of  elections  within 
the  various  counties  of  the  state,  Section  111.220,  RSMo  1949* 
provides  as  follows: 


Honorable  John  R.  Caslavka 


"The  county  courts  of  the  several  counties 
in  this  state  shall  have  power  to  divide 
any  township  in  their  respective  counties 
into  two  or  more  election  districts,  or  to 
establish  two  or  more  election  precincts 
in  any  township,  and  to  alter  such  election 
districts  and  precincts,  from  time  to  time, 
as  the  convenience  of  the  inhabitants  may 
require*" 

Section  111, 2l|.0,  RSMo  19^9*  relating  to  the  place  of  holding 
elections,  provides: 

"The  place  of  holding  the  elections  shall 
be  designated,  and  the  Judges  and  clerks 
of  election  appointed  in  such  districts 
or  for  such  election  precincts,  and  the 
elections  therein  shall  be  conducted,  in 
all  respects,  in  the  sane  manner  as  is 
herein  provided  by  law  for  the  townships," 

Section  111.380,  RSMo  19^9*  further  provides: 

"If  the  court  fail  to  designate  the 
place  of  holding  the  election  or  to 
appoint  judges,  or  the  Judges  appointed 
fail  to  act,  it  shall  be  the  duty  of  the 
sheriff  to  fix  the  place,  and  the  voters, 
when  assembled,  may  appoint  the  Judges." 

In  reading  the  above-quoted  sections  we  construe  them  to 
mean  that  the  duty  of  designating  the  places  of  holding  elec- 
tions, or  the  polling  places,  is  Initially  imposed  on  the  county 
courts  of  the  several  counties. 


Further  provision  is  made  for  designating  the  places  of 
holding  elections  where  the  county  court  fails  to  act. 


rihile  the  statutes  may  require  the  county  court  in  the 
various  counties  to  designate  the  places  of  holding  elections, 
we  do  not  believe  that  they  authorize  county  courts  to  erect 
or  maintain  permanent  polling  places  within  the  county. 


In  the  case  of  State  ex  rel.  Mercer  County  v.  Gordon, 
2\\2  Mo.  615,  II4.7  S«V«  795»  the  court  said  the  following  at 
Mo.  l.c.  623: 


Honorable  John  R.  Caslavka 


"Thera  la  no  law  under  which  either 
counties  or  cities  stay  erect  or  maintain 
permanent  polling  places.  Neither  are 
such  municipalities  provided  with  funds 
to  purchase  property  in  which  to  conduct 
public  elections;  therefore,  the  election 
machinery  must  be  exercised  at  such 
places  as  their  officers  are  able  to  rent 
or  otherwise  acquire  the  use  of.  * » *" 

It  would  therefore  seem  that  the  county  court  is  not  com- 
pelled by  law  to  acquire  or  furnish  permanent  voting  places  for 
the  holding  of  elections  within  the  county. 

Needless  to  say,  if  the  school  buildings  wherein  the  polling 
places  have  heretofore  been  held  are  disposed  of,  other  polling 
places  would  have  to  be  designated  by  the  county  court  for  the 
holding  of  future  elections. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
county  court  is  not  required  by  law  to  furnish  permanent  voting 
places  for  the  various  townships  within  the  county  for  the  pur- 
pose of  conducting  elections. 


Respectfully  submitted. 


RICKARD  F.  THOMPSON 
Assistant  Attorney  General 

RFT:ml 


APPROVED: 

\ ,*  > * 

J.  E.  TAILOR 
Attorney  General 


OPERATOR  AND  CHAUFFEUR’S 
LICENSE  MAY  BE  REVOKED  BY 
MAGISTRATE  COURTS: 


Operator  or  chauffeur’s  license  t 
operate  motor  vehicle  within  state 
may  be  revoked  by  magistrate  court 
under  Sec*  302.225(4)  of  Senate 
Committee  Substitute  for  House  Bills 
22,  49,  56  and  114,  for  causes  pro- 
vided in  act. 


February  15,  1952 


- / (>~~S  ^ 


Honorable  Charles  B.  Cash 
Judge  of  Magistrate  Court 
415  E,  12th  Street 
Kansas  City,  Missouri 

Dear  Sir: 

Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received  and  reads  as  follows: 

"An  opinion  is  requested  by  this  office 
as  to  the  authority  of  a Magistrate  to 
revoke  Missouri  Drivers  License  under 
the  New  Motor  Vehicle  Drivers  License 
Law.” 

The  66th  General  Assembly  passed  amended  Donate  Committee 
Substitute  for  House  Committee  Substitute  for  House  Bills  No. 
22,  49,  56  and  114,  which  became  effective  on  January  1,  1952, 
and  has  been  referred  to  as  the  new  driver’s  license  law  of 
Missouri,  and  we  assume  that  it  is  the  one  to  which  you  refer 
in  your  letter. 

Paragraph  4,  of  Section  302.225,  of  said  act,  relates  to 
the  power  of  the  various  circuit  and  magistrate  courts  of  the 
state  to  suspend  and  revoke  the  license  of  any  operator  or 
chauffeur  to  operate  a motor  vehicle  within  this  state,  for 
causes  provided  in  said  act.  Said  section  reads  as  follows: 

"The  magistrate  courts  of  each  county 
and  the  circuit  courts  of  the  various 
counties  of  this  state  shall  have  power 
to  suspend  for  the  causes  herein  provided 


for  a period  not  to  exceed  one  year  the 
license  of  any  operator  or  chauffeur  to 
operate  a motor  vehicle  within  the  entire 
state,  and  any  circuit  court  or  magistrate 
court  may  revoke  for  the  causes  herein  pro- 
vided the  license  of  any  such  operator  or 
chauffeur  to  operate  a motor  vehicle  within 
thin  state,  whether  the  case  is  on  appeal 
or  has  originated  in  such  court. n 

From  the  provisions  of  this  section  it  is  readily  seen  that 
operator '8  and  chauffeur's  license  may  be  revoked  for  the  causes 
enumerated  in  the  act,  by  a magistrate  court,  therefore,  our 
answer  to  your  inquiry  is  that  a magistrate  court  has  been  granted 
this  power. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that 
a magistrate  court  has  the  power  to  revoke  an  operator's  or  chauf- 
feur's license  to  operate  a motor  vehicle  within  this  state,  under 
the  provisions  of  Section  302.225,  Subsection  4,  of  amended  Senate 
Committee  Substitute  for  House  Committee  Substitute  for  House  Bills 
No.  22,  49,  56  and  114,  of  the  66th  General  Assembly  of  Missouri, 
for  causes  enumerated  in  said  act,  which  act  became  effective  on 
January  1,  1952. 

Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 

APPROVED: 

J.  e.  MTL6R 

Attorney  General 


PNC :hr 


MOTOR  VEHICLES: 
HIGHWAYS: 


Corporation  which  is  owner  and  operator 
of  motor  vehicle  may  be  prosecuted  for 
an  overweight  vehicle. 


FILED 


Lay  16,  19.2 


honorable  John  !.. . Cave 
Prosecutin  Attorney 
Callaway  County 
Eulton,  Missouri 


Hear  Air: 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  roads  as  follows: 

"Your  opinion  is  requested  on  the  following 
set  of  fact3; 

"X  Transportation  Company,  a corporation, 
employs  a driver,  Y,  who  actually  operates 
a motor  vehicle  upon  the  highways  of  this 
state.  Driver  Y does  not  control  either 
the  quantity  or  the  manner  of  loading  of 
the  vehicle  belongin’  to  X Co.  Upon  being 
weighed,  the  truck  is  found  to  be  over- 
loaded on  an  axle  or  group  of  axles  under 
the  weight  regulations  of  3Ol^.l0O,  R5i‘o 
1 3l(-9 . Under  the  provisions  of  section 
36I1.24O,  RSLo  19^9,  may  I,  as  Prosecuting 
attorney,  file  an  information  against  X 
Trucking  Co.  for  violation  of  said  re- 
strictions, or  am  I compelled  to  file  the 
information  only  against  driver  Y?" 

's  stated  in  your  request.  Section  30i|.l30,  7:S.  o 1)1 /, 
provides  Tor  certain  maximum  gross  weight  of  motor-drawn  or 
propelled  vehicles  operatin'  on  the  highways  of  this  state. 
Section  3014.. 2lpD,  RSYo  1949  » provides  as  follows; 

"Any  person,  firm,  corporation,  partnership 
or  association  violating  any  of  the  provi- 
sions of  sections  304.170  to  304 . 240,  shall 
be  deemed  guilty  of  a misdemeanor  and  upon 
conviction  thereof,  shall  be  punished  by  a 


"onor:  ole  John  Cave 


fine  of  not  less  thun  five  dollars  nor 
^ore  than  five  hundred  dollars  or  oy 
Imprisonment  in  a county  Jail  Tor  a ten 
of  not  exceeding  twelve  months,  or  by 
both  such  fine  and  imprisonment.” 

(miphasis  ours , j 

The  aoove  section  i3  plain  and  unon-iguous  in  providing 
that  - corporation  may  ~»c  prosecuted  for  operating  a motor 
vehicle  over  the  highways  of  this  3tate  the  ltoss  weight  of 
which  is  in  excess  of  the  statutory  maxinun.  It  is  well 
settled  In  this  state  that  a corporation  may  oe  held  liable 
for  the  criminal  acts  of  its  agents  and  employees,  s the 
Supreme  Court  of  Missouri,  en  anc,  3aid  in  the  case  of  State 
ex  inf  ."chit  trick  v.  American  Ins.  Co,,  3^&  Mo,  2C9,  1^0  3.V.', 
(2d)  3t>,  l.e.  IfO: 

"Conduct  of  officers  and  agents  of  a 
corporation,  which  is  criminal  under  the 
laws  of  the  State,  is  ooth  a violation 
of  the  criminal  law  by  the  individual 
(and  in  some  instances  also  by  the  cor- 
poration) f for  which  there  may  be 
prosecution  oy  criminal  information  or 
indictment  * «•" 

This  is  in  accord  with  the  eneral  rule  as  stated  in  19 
C.J.3.,  page  1075*  as  follows: 

"A  corporation  may  ue  held  criminally 
responsible  for  acts  committed  by  its 
agents,  provided  such  acts  were  com- 
mitted within  the  scope  of  the  agents' 
authority  or  courso  of  their  employment. 

.►  ■»  *" 

To  the  same  effect  is  13  Am.  Jur.,  page  10£3.  bee  also 
State  v.  _clle  Spring  Creamery  Co.,  83  Kan.  3^9»  111  P.  -<74» 
in  which  a corporation  was  prosecuted  for  violation  of  a weight 
statute. 

In  view  of  the  above  it  will  be  aeon  that  a corporation 
which  owns  and  operates  a truck  over  the  highways  of  this  state 
the  ^ross  weight  of  which  is  in  excess  of  the  statutory  maximum 
may  be  prosecuted  under  Section  30!4-.2lfO,  RSlfo  1949*  A prosecu- 
tion of  the  corporation  only  is  especially  proper  when  the 
driver  of  the  vehicle  did  not  have  control  or  knowledge  of  the 
quantity  or  the  manner  of  the  loading  of  the  vehicle  which  is 
found  to  be  overweight. 


I 


Honorable  John  LI.  Cave 


CONCLUSION 


It  Is  therefore  the  opinion  of  thi3  department  that  a 
corporation  which  owns  and  operates  a motor  vehicle  over  the 
highways  of  this  state  nay  be  prosecuted  under  Section 
30lj..2i;0,  RSMo  19li9»  for  a misdemeanor  when  the  gross  weight 
of  said  vehicle  Is  in  excess  of  the  maxinun  weight  prescribed 
cy  Section  30l|.l80,  RSI.'.o  19^}-9 • 


Respectfully  submitted. 


APPROVED: 


ART! UR  SI.  O’xI-hFL 
Assistant  Attorney  General 


J.  tT.  TAYLOR 
Attorney  General 


A.’O  'K:ml 


CRIMINAL  LAW:  BOARD 
WHEN  THIRD  OR  FOURTH 
NOT  LIABLE  FOR: 


OF  PRISONERS; 
CLASS  COUNTY 


One  confined  in  county  jail  of 
third  or  fourth  class  county  for 
twenty  hours  for  alleged  violation 
of  city  ordinance  without  warrant, 
process  or  formal  charge  against 
him,  is  not  a prisoner  within 
meaning  of  Sec.  221.090  RSMo  1949; 
county  not  liable  for  person’s 
board  bill  to  sheriff,  since 
alleged  violation  of  city  ordinance 
is  not  crime,  and  person  is  not 
confined  for  violation  of  any 
criminal  laws  of  Missouri. 


September  4,  1952 


4- 

Honorable  John  R.  Caslavka 
Prosecuting  Attorney  of 
Dade  County 
Greenfield,  Missouri 

Dear  Sir: 

Your  recent  request  for  a legal  opinion  of  this  department  has 
been  received  and  reads  as  follows: 

"Section  221.090  revised  statute  of  Missouri 
1949  compells  the  sheriff  among  other  things 
to  furnish  wholesome  food  to  each  prisoner 
confined  in  the  County  Jail. 

"This  section  further  commands  him  to  submit 
to  the  County  Court  at  the  end  of  each  month 
a statement  of  the  actual  cost  incurred  by 
him  in  the  boarding  of  these  prisoners  and 
commands  the  Court  to  draw  a warrant  on  the 
County  Treasurer  payable  to  the  Sheriff  for 
his  actual  and  necessary  costs. 

"A  question  has  arisen  in  this  County  con- 
cerning the  dlfinition  of  the  word  * prisoner* , 

1.  Is  a man  who  is  confined  in  the 
County  jail  by  the  sheriff  for  causing 
a nuisance  on  the  streets  or  appearing 
intoxicated  on  a public  street  in  violation 
of  a municipal  ordinance  or  who  disturbs 
someones  peace  and  is  confined  by  the 
sheriff  for  the  twenty  (20)  hour  period 


I 


and  on  whoa  no  affidavit  is  executed,  in- 
formation prepared  and  filed  or  warrant 
issued  a prisoner  within  the  meaning  of  the 
hereinabove  numbered  section  so  as  to  make 
the  County  liable  for  his  board  bill." 

We  understand  the  inquiry  to  be  whether  one  confined  in  the  county 
Jail  by  the  sheriff  for  an  alleged  violation  of  a city  ordinance  for  a 
period  of  twenty  four  hours,  without  any  formal  charge  ever  having 
been  filed  against  such  person  for  having  violated  a particular  city 
ordinance,  is  a prisoner  within  the  meaning  of  Section  221.090  RSMo 
1949,  so  as  to  render  the  county  liable  for  his  board  bill* 

Section  221.090  RSMo  1949,  provides  the  method  of  payment  to  the 
sheriff  by  the  county  of  the  amount  of  the  board  due  the  sheriff  for 
keeping  each  prisoner  in  the  county  jail  in  third  and  fourth  class 
counties,  and  reads  as  follows: 

"1.  In  each  county  of  the  third  or  fourth 
class,  the  sheriff  shall  furnish  wholesome 
food  to  each  prisoner  confined  in  the  county 
jail.  At  the  end  of  each  month,  he  shall  sub- 
mit to  the  county  court  a statement  supported 
by  his  affidavit,  of  the  actual  cost  incurred 
by  him  in  the  boarding  of  prisoners,  together 
with  the  names  of  the  prisoners,  and  the  number 
of  days  each  spent  in  jail*  The  county  court 
shall  audit  the  statement  and  draw  a warrant  on 
the  county  treasury  payable  to  the  sheriff  for 
the  actual  and  necessary  cost. 

"2.  'When  the  final  determination  of  any 
criminal  prosecution  in  a county  of  the  third 
or  fourth  class  shall  be  such  as  to  render  the 
state  liable  for  costs  under  existing  laws,  it 
shall  be  the  duty  of  the  county  clerk  to  certify 
to  the  clerk  of  the  circuit  court  or  court  of- 
common  pleas  in  which  the  case  was  determined, 
the  amount  due  the  county  for  boarding  any  prisoner 
who  was  a party  in  such  case.  It  shall  then  be  the 
duty  of  the  clerk  of  the  court  in  which  the  case  was 
determined  to  include  in  the  bill  of  costs  against 
the  state,  all  fees  which  are  properly  chargeable 
to  the  state  for  the  board  of  such  prisoners." 

j • 

Paragraph  2,  of  Section  221.090,  supra,  specifically  provides  that 
upon  the  final  determination  of  a criminal  prosecution  in  a third  or 
fourth  class  county  in  those  cases  in  wfiich  the  state  shall  be  liable 
for  the  court  costs,  it  shall  pay  to  the  county  the  amount  expended 
for  board  of  a prisoner  in  the  county  jail  who  was  a party  to  such 
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case,  and  that  said  amount  shall  be  included  in,  and  constitute  a 
part  of  the  cost  bill  of  such  case.  Cases  of  this  class  would  in- 
clude only  felony  cases,  for  which  the  state  became  liable  for  costs. 

Section  550,030  RSMo  1949,  provides  the  conditions  under  which 
the  county  shall  be  liable  for  the  payment  of  court  costs,  in  misde- 
meanor cases  and  reads  as  follows: 

"When  the  defendant  is  sentenced  to  im- 
prisonment in  the  county  jail,  or  to  pay 
a fine,  or  both,  and  unable  to  pay  the  costs, 
the  county  in  which  the  indictment  was  found 
or  information  filed  shall  pay  the  costs, 
except  such  as  were  incurred  on  the  part  of 
the  defendant," 

Section  556.010  RSMo  1949,  defines  the  term  criminal  offense,  and 
reads  as  follows: 

"The  terms  •crime*,  * offense,*  and  'criminal 
offense,'  when  used  in  this  or  any  other 
statute,  shall  be  construed  to  mean  any  offense, 
as  well  misdemeanor  as  felony,  for  which  any 
punishment  by  imprisonment  or  fine,  or  both, 
may  by  law  be  inflicted," 

By  this  definition,  it  is  noted  that  all  criminal  offenses  under 
Missouri  statutes  fall  into  either  one  of  two  classes,  namely,  felonies 
and  misdemeanors;  with  this  classification  in  mind,  it  is  our  thought 
that  Section  221.090,  supra,  relating  to  the  procedure  for  payment  of 
the  board  of  prisoners  in  the  county  jail  to  the  sheriff  by  the  county 
court  can  refer  only  to  those  prisoners  held  in  custody  charged  with 
some  criminal  offense  under  the  statutes,  or  in  connection  with  a 
criminal  case,  in  which  such  prisoner  is  a party. 

By  the  above  definition  it  appears  that  no  reference  is  made  to 
a city  ordinance,  and  that  it  does  not  fall  within  either  classification 
included  in  the  term,  criminal  offense.  Therefore,  it  follows  that 
the  violation  of  a city  ordinance  is  not  a crime,  which  has  repeatedly 
been  held  to  be  the  law  in  Missouri  by  the  courts  in  numerous  cases. 

In  the  case  of  State  v.  Kills,  272  Mo,  526,  which  seems  to  be  a leading 
case  on  the  subject  the  court  said  at  l.c,  537: 

"We  are  of  the  opinion  that  neither  by  our 
decisions,  nor  by  statute,  is  a conviction 
for  vagrancy  in  a city  court  'a  criminal 
offense'  within  the  purview  of  the  above 
quoted  statute/  For  while  the  procedure, 
or  some  of  it,  in  a prosecution  for  the 
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violation  of  a town  or  city  ordinance  is  criminal 
in  form,  that  is,  it  follows  the  forms  of  the 
criminal  procedure,  we  have  nevertheless  uniformly 
held  that  it  is  but  a civil  action  to  recover  a 
debt  or  penalty  due  the  city  for  the  infraction 
of  its  ordinances.  (St.  Louis  v.  Tiolkemeyer,  226 
Mo.  l.c.  141;  State  v.  Muir,  164  Mo.  610.) 

"In  the  Tielkemeyer  case,  supra,  it  was  said  by 
VALLIANT,  J.,: 

"•In  City  of  Kansas  v.  Clark,  68  Mo.  588,  it  was 
held  that  a prosecution  under  a city  ordinance  for 
keeping  a gambling  table  contrary  to  the  ordinance 
was  not  a prosecution  for  a crime,  but  a civil  suit 
to  recover  a penalty,  the  court  saying:  "Nor  do  we 
regard  the  violation  of  the  ordinance  under  con- 
sideration as  a crime,  since  a crime  . . • is  an 
act  committed  in  violation  of  a public  law"  (4  Black. 
Com.,  5);  a law  co-extensive  with  the  boundaries 
of  the  State  which  enacts  it.  Such  a definition  is 
obviously  inapplicable  to  a mere  local  law  or  ordinance, 
passed  in  pursuance  of,  and  in  subordination  to,  the 
general  or  public  law,  for  the  promotion  and  preservation 
of  peace  and  good  order  in  a particular  locality,  and 
enforced  by  the  collection  of  a pecuniary  penalty." 

That  language  was  quoted  and  followed  as  the  correct 
rule  of  law  in  State  v.  Muir,  164  Mo.  610,  in  which 
it  was  held  that  a conviction  under  a city  ordinance 
against  gaming  was  not  a bar  to  a subsequent  prose- 
cution for  the  same  act  under  the  State  statute;  in 
that  case  the  court  said  that  the  prosecution  under 
the  city  ordinance  was  a civil  action,  and  quoted 
Cooley's  Const.  Lim.  (6  Ed.),  p.  239,  to  sustain  the 
doctrine.  In  Canton  v.  McDaniel,  188  Mo.  207,  l.c. 

228,  the  converse  of  the  proposition  was  also  held, 
that  is,  that  an  acquittal  in  a prosecution  under 
the  State  statute  was  not  a bar  to  a prosecution  to 
recover  the  penalty  prescribed  in  a city  ordinance 
for  the  same  act.  In  City  of  St.  Louis  v.  DeLassus, 

205  Mo.  578,  it  was  again  said  that  a prosecution 
under  a city  ordinance  to  recover  a penalty  was  a 
civil  action,  and  that  ar.  ordinance  was  not  invalid 
because  it  forbade  and  imposed  a penalty  for  an  act 
which  the  State  statute  declared  to  be  a crime  and 
for  which  it  prescribed  a penalty,  and  also  that  the 
ordinance  was  not  invalid  because  it  imposed  a higher 
pecuniary  penalty  for  the  offense  than  that  imposed 
by  the  statute." 
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Again  in  the  case  of  Meredith  v.  Whillock,  173  Mo.  App.  542, 
the  court  held  that  the  violation  of  a city  ordinance  was  not  a 
criminal  offense,  or  that  the  ordinance  was  not  even  law.  At.  l.c. 

553 , the  court  said: 

"Section  4926,  Revised  Statutes  1909,  i3  a3 
follows : 

"•Sec.  4926.  "Criminal  offense."  - The  terms 
"crime,"  "offense,"  and  "criminal  offense,"  when 
used  in  this  or  any  other  statute,  shall  be  con- 
strued to  mean  any  offense,  as  well  misdemeanor 
as  felony,  for  which  any  punishment  by  imprisonment 
or  fine,  or  both,  may  by  law  be  inflicted.*" 

"That  a city  ordinance  is  not  law  is  obvious.  *An 
ordinance  is  defined  to  be  a "rule  or  regulation 
adopted  by  a municipal  corporation."  (And.  Law 
Diet.  p.  738.)  The  terms  "by-laws,"  "ordinances," 
and  municipal  regulations"  have  substantially  the 
same  meaning,  and  are  defined  to  be  "the  laws  of 
the  corporate  district,  made  by  the  authorized  body, 
in  distinction  from  the  general  laws  of  the  State." 
They  are  local  regulations,  for  the  government  of 
the  inhabitants  of  the  particular  place.  (State  v. 

Lee,  29  Minn.  451-453,  13  H.W.  913,  and  cases  cited.) 

In  the  case  of  Baldwin  v.  City  of  Philadelphia,  99 
Pa.  St.  170,  the  court  say  that  an  ordinance  of  the 
councils  of  a municipality,  though  binding  upon  the 
community  affected  by  it,  is  not  a •law*  in  the  legal 
sense.  It  is  not  prescribed  by  the  supreme  power  of 
the  State,  from  which  alone  a law  can  emanate,  and 
it  is  not  of  general  authority  throughout  the  common- 
wealth.* (Mayor,  etc.,  of  Rutherford  v.  Swink,  35 
S.V.  (Tenn.)  554,  555*  See,  also  Mclnerney  v.  City 
of  Denver*  29  Pac.  (Colo.)  l.c.  519;  City  of  Greeley 
v.  hamman,  20  Pac.  1;  State  v.  Fourcade,  40  Am.  St. 

Rep.  (La.)  249.)" 

It  seems  that  the  detention  of  the  person  by  the  sheriff  in  above 
statement  of  facts  was  made  under  authority  of  Section  544.170  KSKo 
1949,  which  reads  as  follows: 

"All  persons  arrested  and  confined  in  any 
jail,  calaboose  or  other  place  of  confinement 
by  any  peace  officer,  without  warrant  or  other 
process,  for  any  alleged  breach  of  the  peace  or 
other  criminal  offense,  or  on  suspicion  thereof, 
shall  be  discharged  from  said  custody  within 
twenty  hours  from  the  time  of  such  arrest,  unless 
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they  shall  be  charged  with  a criminal  offense 
by  the  oath  of  some  credible  person,  and  be  held 
by  warrant  to  answer  to  such  offense,  and  every 
such  person  shall  while  so  confined,  be  permitted 
at  all  reasonable  hours  during  the  day  to  consult 
with  counsel  or  other  persons  in  his  behalf;  and 
any  person  or  officer  who  shall  violate  the  pro- 
visions of  this  section,  by  refusing  to  release 
any  person  who  shall  be  entitled  to  such  release, 
or  by  refusing  to  permit  him  to  see  and  consult 
with  counsel  or  other  persons,  or  who  shall  trans- 
fer any  such  prisoner  to  the  custody  or  control 
of  another,  or  to  another  Diace,  or  prefer  against 
such  person  a false  charge,  with  intent  to  avoid 
the  provisions  of  this  section,  shall  bs  deemed 
guilty  of  a misdemeanor.” 

It  is  noted  that  this  section  authorizes  the  detention  of  such 
persons  (1)  for  any  alleged  breach  of  the  peace;  (2)  or  other  criminal 
offense;  (3)  or  on  suspicion  thereof,  and  that  no  peace  officer  can 
detain  a person  for  twenty  hours  under  this  section  for  any  other 
reasons  than  those  specified. 

One  confined  in  the  county  jail  by  the  sheriff  for  twenty  hours 
for  an  alleged  violation  of  a city  ordinance  or  ordinances,  under  the 
circumstances  mentioned  in  the  opinion  request  is  not  confined  for  an 
alleged  breach  of  the  peace,  or  other  criminal  offense  or  for  investi- 
gation in  connection  therewith,  under  the  criminal  laws  of  Missouri. 

«e  have  pointed  out  above  that  the  violation  of  a city  ordinance 
is  not  a criminal  offense  or  a violation  of  the  criminal  laws  of 
Missouri. 

The  person  confined  in  jail,  and  referred  to  above,  is  not  legally 
confined  under  authority  of  Section  544.170;  that  section  haying  no 
application  to  the  imprisonment  of  persons  for  the  alleged  violation 
of  city  ordinances. 

Since  the  person  so  confined,  is  not  charged  with  a criminal 
offense;  either  a felony  or  misdemeanor  under  the  Missouri  statutes, 
or  has  not  been  convicted  of  any  such  offense;  he  is  not  a prisoner 
within  the  meaning  of  Section  221.090,  supra,  and  under  such  cir- 
cumstances the  county  would  not  be  liable  to  the  sheriff  for  the  board 
bill  of  such  oerson  confined  in  the  county  jail. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  when  a sheriff 
of  a third  or  fourth  class  county  confines  one  in  the  county  jail  of 
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said  county  for  an  alleged  violation  of  a city  ordinance,  without 
any  formal  charge  ever  having  been  made,  warrant  or  other  process 
issued  and  served  upon  him,  and  such  person  was  confined  in  said 
county  jail  for  a period  of  twenty  hours,  such  person  is  not  a prisoner 
within  the  meaning  of  Section  221,090  RSMo  1949,  so  as  to  render  the 
county  liable  to  the  sheriff  for  the  amount  of  money  expended  by  the 
sheriff  for  the  board  of  the  person  so  confined  in  said  county  jail. 

Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


PNC: hr 


MUNICIPALITIES s 
TAXES: 


* , » J 

* / 

City  pf  fourth  class  not  required  to  certify 

delinquent  tax  Hats  to  county*  collector  under 
Sec.  140.670,  RSMo  1949,  and  county  clerk  not' 
required  under  Sections  140.060  and  140.070, 
RSMo  1949,  to  prepare  back  tax  book  for  fourth 
class  city. 
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Prosecuting  Attorney 
Dade  County 
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Dear  Mr.  Caslavka: 
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The  following  opinion  is  rendered  in  reply  to  your 
inquiry  reading  as  follows: 

"A  question  has  arisen  in  Dade  County 
Missouri  concerning  the  purpose  of  Back 
Taxes  Books  for  the  entry  of  delinquent 
taxes  of  fourth  class  cities  in  this 
state . " 


"As  I interpret  the  law,  and  all  of  these 
citations  are  to  the  revised  statutes  of 
Missouri  1949,  Section  140.670  authorizes 
the  collectors  of  all  cities  and  incorporated 
towns  of  this  county  to  return  to  the  County 
Collector  a list  of  the  lands  on  which  taxes 
are  due  and  unpaid  and  Section  140.680  gives 
the  power  of  collection  to  the  County  Collec- 
tor. 

"Sections  140.060,  140.070  and  140.090  states 
that  the  County  Clerk  is  to  file  delinquent 
list  in  his  office  and  enter  them  in  the  Back 
Taxes  Book.  The  question  then  arises] 

"l.  Is  the  duty  of  the  county  in  which  said 
city  is  located  to  purchase  a Back  Tax  Book 
for  the  use  of  these  cities? 


"2.  If  it  is  the  duty  of  the  County  Court 
to  purchase  this  book,  can  they  be  compelled 
to  do  so?  " 
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In  tbe  above  quoted  request  for  an  opinion  you  nave 
referred  to  Sections  140*670  and  14.0.680,  RSMo  194-9*  as 
authorizing  a olty  collector  in  a city  of  the  fourth  class 
in  Missouri  to  return  to  the  county  collector  a list  of 
lands  and  lots  on  w.xieh  the  taxes  or  special  assessments 
levied  by  such  city  remain  due  and  unpaid*  so  that  the 
county  collector  may  proceed  to  collect  said  taxes.  In 
the  case  of  State  ex  rel.  Steed  v.  Nolte,  136  S.W*  (2d) 
1016*  345  if o.  1103*  decided  by  the  Supreme  Court  in  194-0* 
the  Court  was  construing  Sections  9970  and  9971*  RSMo  1929 
(Sections  140.670  and  140.680  RSMo  194-9)  and  Section  6995* 
RSMo  1929  (Section  94*310  RSMo  194-9)*  ana  spoke  as  follows 
at  345  Mo.  l.c.  1107*  1108: 

"Relators  contend  that  not  only  must 
the  taxes  of  respondent  city  be  collected 
by  advertisement  and  sale  as  outlined  in 
the  original  Jones -Hunger  Law*  but  also 
that  they  must  be  collected  by  eounty  and 
not  olty  officers.  Relators  base  this 
claim  on  Sections  9970  and  9971*  Revised 
Statutes  1929  (Mo.  Stat.  Ann.*  pp.  8012- 
8013) } and  on  certain  sections  of  the 
Jones-Munger  Law.  Section  9970  provides 
that  the  eollectora  of  all  cities  having 
authority  to  levy  and  oolleot  taxes  shall 
annually  return  to  the  oounty  collector 
all  unpaid  real  estate  assessments  and 
Section  9971  provides  that  the  oounty 
collector  shall  have  power  to  oolleot 
suoh  assessments.  These  seotions  were 
first  enacted  in  1872  (Laws  of  1871*2* 
page  lid)  at  a time  when  no  olty  had  a 
lien  for*  or  the  power  to  oolleot*  city 
taxes.  In  1879  end  later*  as  we  have  al- 
ready pointed  out*  various  olasses  of 
cities  were  granted  a lien  for*  and  the 
power  to  oolleot  their  own  taxes.  Not- 
withstanding tnis*  Seotions  9970  and  9971 
have  been  retained  in  the  statutes  and 
Section  9970  was  repealed  and  roenaoted 
in  substantially  the  same  form  In  1933* 
the  only  change  being  to  substitute  the 
words  • first  Monday  in  March*  for  the 
words  'first  day  in  May.'  (Laws  of  1933* 
p*  450.)  The  apparent  oonfliot  between 
the  statutes*  now  numbered  6995  end  9970* 

9971*  respectively*  was  considered  by 
this  court  in  the  oase  of  City  of  Aurora 
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ex  rel.  v.  Lindsay,  II4.6  Mo,  509,  48  S.ti. 

6I4.2,  decided  in  1698.  It  was  there  held 
that  the  city  colleetor,  not  the  eounty 
collector,  was  the  proper  oil leer  to 
oollect  taxes  due  a oity  of  the  fourth 
class.  That  ruling  has  not  since  been 
departed  from;  so,  wnen  the  General  As- 
sembly repealed  and  reenaoted  Section 
9970  in  1933,  in  the  same  fora,  they  are 
presumed  to  have  adopted  the  construction 
ao  placed  on  the  statutes  by  this  court. 

(State  ex  inf.  Gentry  v.  Meeker,  317  Mo. 

719,  298  3. Vi.  4ll.)  In  other  words,  said 
Section  9970,  both  before  and  after  its 
reenactment  in  1933,  was  and  is  applicable 
only  to  the  Halted  number  of  cities  a- 
bove  mentioned,  which  still  return  their 
delinquent  taxes  to  county  instead  of 
city  officers.  The  expression  *suoh 
cities, • appearing  in  Sections  99I4.9,  9950, 
and  other  sections  of  the  Jones-Mun^er 
Law  and  of  the  Revised  Statutes,  refers 
to  such  cities  as  from  time  to  time  have 
been  granted  the  power  to  oollect  their 
own  taxes,  and  those  sections  vest  in 
oity  officers  the  same  duties  as  to  oity 
taxes  as  are  exeroised  by  county  officers 
as  to  other  taxes.  Seotion  99^3®  makes 
this  dearer  by  requiring  us  to  read  the 
word  *clty*  into  the  various  seotions 
where  the  word  * eounty*  appears. 

n0ur  conolusions  in  this  oase  apply  only 
to  the  collection  of  oity  taxes  in  cities 
of  the  fourth  class.  Other  oities  are 
governed  by  different  statutes  waLeh  may 
or  may  not  compel  a different  result." 

Under  the  ruling  in  State  ex  rel.  3teed  v.  Wolte,  oited,  supra, 
we  must  conclude  that  in  a oity  of  the  fourth  claas  in  Missouri, 
the  city  collector,  not  the  county  collector,  is  the  proper 
officer  to  oollect  taxes  due  sues  oity.  Having  this  autaority 
to  oollect  its  own  taxes,  a oity  of  the  fourth  class  is  not 
subject  to  Section  140,670,  RSMo  lyq.9,  which  provides  for 
certification  of  delinquent  land  lists  to  the  county  collector, 
and  toe  county  clerk  has  no  oeoasion  to  make  a back  tax  book 
for  a city  of  the  fourth  class.  Sections  yif.320  and  94*330, 
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RSMo  194-9*  particularly  applicable  to  fourth  class  cities, 
provide  as  follows: 

"Section  94*320.  Collector  to  make  delin- 
quent lists--board  of  approve— collection 
of  delinquent  taxes.— 1.  The  board  of  aider- 
men  shall  require  the  collector,  at  the  first 
meeting  of  the  board  in  April  of  each  year, 
or  as  soon  thereafter  as  may  be,  to  make  out, 
under  oath,  lists  of  delinquent  taxes  remain- 
ing due  and  uncollected  for  each  year,  to  be 
known  as  »the  land  and  lot  delinquent  list* 
and  *the  personal  delinquent  list.* 

"2.  The  board  of  aldermen,  at  the  meeting 
at  which  the  delinquent  lists  are  returned 
or  as  soon  as  may  be  thereafter,  shall  examine 
the  lists  carefully,  and  if  it  appe  ar  that  all 
property  and  taxes  contained  in  the  lists  are 
properly  returned  as  delinquent,  the  board 
shall  approve  the  lists,  enter  a record 
thereof  in  the  journal  and  credit  the  amount 
thereof  to  the  aocount  of  the  city  collector. 

"3*  The  board  snail  return  the  delinquent 
lls 1 8 to  the  collector,  charging  him  there- 
with, and  he  shall  proceed  to  oolleot  the 
same  in  the  same  manner  as  provided  by  law 
for  state  and  county  taxes. 

"Section  94*330*  Collector  to  report  monthly 
to  board.— The  city  collector  shall  report  to 
tne  board  of  aldermen,  at  the  regular  meetings 
in  each  month,  all  taxes  collected  on  the  real 
and  personal  delinquent  lists;  and  he  snail  pay 
the  same  into  the  city  treasury,  and  snail  re- 
ceive credit  therefor.  He  shall  turn  over  to 
his  successor  in  office  all  uncollected  delin- 
quent lists,  receiving  credit  tnerefor,  and 
his  successor  shall  be  charged  therewith;  pro- 
vided, that  the  board  of  aldermen  may  declare 
worthless  any  and  all  personal  delinquent  taxes 
which  they  may  deem  uncollectible." 

The  two  statutes  quoted  above  disclose  that  no  back  tax  book 
is  furnished  to  the  city  collector  of  a fourth  class  city  by 
a county  clerk,  but  that  only  delinquent  lists  are  made  by 
the  city  collector  and  from  such  lists  he  proceeds  to  make 
collections  as  provided  by  law. 


Honorable  John  R.  Caslavka 


CODiCLUSIOM 


It  Is  tne  opinion  of  this  of flee  that  Seetion  H^O,bfO0 
RSMo,  1949 • ia  not  applicable  to  cities  of  tne  fourth  class 
and  such  cities  are  not  required  to  return  delinquent  tax 
lists  to  county  collectors  so  as  to  require  such  delinquent 
taxes  to  be  extended  in  the  county  back  tax  book  to  be  pre- 
pared by  the  county  clerk  under  the  provisions  of  Sections 
lifO.060  and  140.070,  R34o,  1949. 


Respectfully  submitted. 


JULIAH  L.  0'MAii.ukY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLjR 
Attorney  General 


JLO'MjIw 


MOTOR  VEHICLES: 
TRAFFIC  AND  EQUIPMENT 
REGULATIONS : 
OVERWEIGHT: 


Honorable  John  M.  Cave 
Prosecuting  Attorney 
Callaway  County 


Section  30ij..l80,  A.L.  1951,  H.B.  283, 
prohibits  the  operation  on  the  high- 
ways of  this  state  of  a vehicle  having 
a greater  weight  than  18,000  pounds  on 
one  axle  when  the  wheels  attached  to 
said  axle  are  equipped  with  low  pressure 
tires. 

0 

September  30,  1952 


Fulton,  Missouri 


Dear  Sir: 


This  Is  In  reply  to  your  recent  letter  requesting  an 
offioial  opinion  of  this  office.  Your  request  is  as  follows: 

"Your  opinion  is  requeeted  upon  tho 
following  state  of  facts:  A trailer 
being  drawn  upon  the  highways  of  this 
state  upon  being  weighed  Is  found  to 
have  a gross  weight  of  19*14-0  lbs.  on 
one  axle,  said  axle  has  dual  wheels  on 
each  side  of  the  trailer,  whioh  dual 
wheels  measure,  in  each  wheel,  nine 
inches  between  the  flanges  of  the  rim. 

Under  the  provisions  of  Seotion  304-.180 
RSMo • 1949*  tbe  driver  thereof  guilty 
of  operating  an  overloaded  vehicle  be- 
cause of  a weight  greater  than  18,000 
lbs.  on  one  axle,  or  is  he  allowed  the 
greater  weight  of  21,600  lbs.  computed 
by  multiplying  the  3°  inch  of  tire  width 
by  600  lbs.?" 

Since  your  request  is  concerning  the  interpretation  of 
Section  304.180,  A.L.  1951*  H.B.  283,  wo  believe  it  advisable, 
for  the  purpose  of  this  opinion,  to  quote  that  section.  It  is 

as  follows: 

"1.  No  vehicle  or  combination  of  ve- 
hicles shall  be  moved  or  operated  on 
any  highway  in  this  state  having  a 
greater  weight  than  sixteen  thousand 
pounds  on  one  axle  when  the  wheels 
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attached  to  eaid  axle  are  equipped  with 
high  pressure  pneumatic,  solid  rubber 
or  cushioned  tires,  and  no  vehicle  or 
combination  of  ve hides  shall  be  moved 
or  operated  on  the  highways  of  this  state 
having  a greater  weight  than  eighteen 
thousand  pounds  on  one  axle  when  the 
wheels  attached  to  said  axle  are  equipped 
with  low  pressure  tires,  and  no  vehicle 
shall  be  moved  or  operated  on  the  high- 
ways of  this  state  having  a load  of  over 
six  hundred  pounds  per  inch  width  of  tire 
upon  any  wheel  concentrated  on  the  surface 
of  the  highway,  the  width  in  the  case  of 
rubber  tires,  both  solid  and  pneumatic, 
to  be  measured  between  the  flanges  of  the 
rim* 

"2.  An  'axle  load*  shall  be  defined  as 
the  total  load  transmitted  to  the  road 
by  all  wheels  whose  centers  are  included 
between  two  parallel  transverse  vertical 
planes  forty  inches  apart,  extending 
across  the  full  width  of  the  vehicle. 

"3.  Subject  to  the  limit  upon  the  weight 
imposed  upon  the  highway  through  any  one 
axle,  the  total  gross  weight  with  load 
imposed  upon  the  highway  by  any  one  group 
of  two  or  more  consecutive  axles  of  a 
vehicle  or  combination  of  vehicles  shall 
not  exceed  the  gross  weight  given  for  the 
respective  distance  between  the  first  and 
last  axle  of  the  total  group  of  axles 
measured  longitudinally  to  the  nearest 
foot  as  set  forth  in  the  following  table: 

» * 

Your  request  narrows  down  to  the  second  and  third  provisos 
of  Section  301]..  180,  supra.  We  believe  that  this  section  defi- 
nitely limits  the  gross  weight  which  any  one  axle  bears  upon 
the  highway  to  be  18,000  pounds  and  that  is  when  the  wheels 
attached  to  the  axle  are  equipped  with  low  pressure  tires.  For 
further  clarification  of  the  meaning  of  the  second  prohibition 
of  Section  30l|.l80,  supra,  we  refer  to  paragraph  2 of  that 
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section  which  describes  an  axle  load.  Subsection  3 of  Section 
30l»..l80,  supra,  refers  to  the  limit  upon  the  weight  imposed 
upon  the  highways  through  any  one  axle  which  further  dis- 
tinguishes the  second  prohibition  in  the  first  paragraph. 

The  purpose  of  the  Legislature  seems  to  be  definitely 
to  regulate  the  weight  that  vehicles  impose  upon  the  highway. 

By  reading  the  section  cited,  supra,  as  a whole,  it  may  be 
further  gleaned  from  the  statx\te  that  the  intention  was  to 
spread  the  weight  over  as  large  a surface  of  the  highway  as 
practicable. 

Following  the  above  mentioned  policy,  it  will  be  noted 
that  each  of  the  three  prohibitions  of  paragraph  1 of  Section 
30U..180,  supra,  stands  by  itself  and  is  a separate  limitation 
from  each  of  the  others. 

In  the  case  of  In  Re  Petition  of  De  Jarnett  v.  Tickameyer, 
ij.0  S.V.  (2d)  686,  328  Mo.  1^3,  I.C.  1^7 a the  Court  stated: 

■*  # * All  provisions  of  the  statute 
should  be  considered  in  determining  the 
meaning  of  any  particular  portion  there- 
of, and  effect  given  to  every  part  of 
the  statute  where  it  is  possible  to  do 
so.  * * 

Considering  Section  30i|.«l80,  supra,  and  Section  304-*2l(.0 
of  the  same  House  Bill,  the  latter  section  providing  a penalty 
for  the  violation  of  the  former,  and  other  traffic  and  equip- 
ment regulations  in  Chapter  30i{.,  it  seems  definite  that  this 
statute  was  enacted  to  prevent  damage  to  the  highways  of  this 
state  by  overloaded  vehicles. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section 
30ij..l80,  A.L.  195?lj  H.B.  283 , prohibits  the  operation  on  the 
highways  of  this  state  of  a vehicle  having  a greater  weight 
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than  18,000  pounds  on  one  axle  when  the  wheels  attached  to 
said  axle  are  equipped  with  low  pressure  tire*. 

Respectfully  submitted. 


JAMES  V.’.  PARIS 

Assistant  Attorney  General 


APPROVED* 


t;  r.  ny hr — 

Attorney  General 


JWFab 


f 
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MOTOR  VEHICLES: 
HIGHWAYS: 

COUNTY  COURTS: 


FI  LED 

/s 


Section  301+.220,  RSMo  191+9,  is  constitutional,  in 
allowing  county  courts  to  limit  maximum  weight  of 
motor  vehicles  on  roads  other  than  highways  when 
roads  are  in  soft  condition. 

October  7,  1952 


/C~ 


Honorable  John  K.  Cave 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 


Dear  Sir: 


This  office  is  in  receipt  of  an  opinion  request  from 
you,  as  follows: 

"Your  opinion  is  requested  on  the 
following  question:  May  the  County 
Court  pursuant  to  authority  contained 
In  Section  391;. 220,  RSMo  191+9 , limit 
the  maximum  weight  of  vehicles  using 
improved  roads  or  highways,  other  than 
State  Highways,  when  the  roads  are  In 
soft  condition;  or  is  such  action  in- 
valid as  a delegation  of  legislative 
authority  or  a violation  of  Section  16 
of  Article  IV  of  the  Constitution  of 
191+5  > or  invalid  for  any  other  reason?" 

Section  301+.220,  RSMo  191+9,  provides  for  the  limitation 
by  official  bodies  having  charge  of  highways  other  than  state 
highways  of  maximum  weight  in  order  to  preserve  the  road. 

In  the  case  of  Ashland  Transfer  Co.  v.  State  Tax  Com- 
mission, 271+  Ey . ll+li,  56  S.W.  (2d)  691,  87  A.L.R.  531+ . l.c. 
51+1 1 51+2,  the  Court  stated: 

"*  * «•  The  same  question  was  made  in 
the  case  of  Union  Bridge  Company  v. 

United  States,  20l+  U.S.  365.  27  S.  Ct. 

367.  373,  51  L.  ed.  523,  in  which  the 
universal  rule  is  recognized  that 
neither  Congress  nor  a state  Legislature 
may  delegate  legislative  powers  to  an 
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administrative  or  executive  officer.  But 
at  the  same  time  it  was  most  emphatically 
asserted  that  it  is  competent  for  a legis- 
lative body  in  framing  a statute  to  dele- 
gate to  such  executive  or  administrative 
officers  regulatory  powers  by  which  they 
are  authorized  and  empowered  to  find  facts 
and  determine  conditions  to  which  the  law 
may  or  may  not  apply.  In  that  (last  cited) 
case  Judge  Harlan,  speaking  for  the  court, 
stated  the  rule  as  taken  from  Locke’s 
Appeel,  72  Pa.  14.91*  13  Am.  Rep.  716,  thus: 

’"To  assert  that  a law  is  less  than  a law 
because  it  is  made  to  depend  on  a future 
event  or  act  is  to  rob  the  legislature  of 
the  power  to  act  wisely  for  the  public 
welfare  whenever  a law  is  passed  relating 
to  a state  of  affairs  not  yet  developed, 
or  to  things  future  and  impossible  to 
fully  know."  The  proper  distinction,  the 
court  said,  was  this:  "The  legislature 
cannot  delegate  its  power  to  make  a law; 
but  it  can  make  a law  to  delegate  a power 
to  determine  some  fact  or  state  of  things 
upon  which  the  law  makes,  or  Intends  to 
make,  its  own  action  depend.  To  deny  this 
would  be  to  stop  the  wheels  of  government. 

There  are  many  things  upon  which  wise  and 
useful  legislation  must  depend  which  can- 
not be  known  to  the  lawmaking  power,  and 
mu3t,  therefore,  be  a subject  of  Inquiry 
and  determination  outside  of  the  halls 
of  legislation."'" 

Not  only  Is  this  the  Kentucky  rule  but  In  Sprcles  v. 
BInford,  286  T7.S.  3714-,  76  L.  Ed.  1167,  l.c.  II84,  the  Court 
stated: 


"Appellants  also  urge  that  section  2 is 
invalid  as  a delegation  of  power  to  the 
State  Highway  Department  in  violation  of 
section  28,  Article  I.  of  the  Texas  Con- 
stitution and  of  the  li+th  Amendment  of 
the  Federal  Constitution.  V.'e  think  that 
the  objection  is  untenable.  V.e  agree  with 
the  District  Court  that  the  authority 
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given  to  the  department  Is  not  to  suspend 
the  law,  but  Is  of  a factfinding  and  ad- 
ministrative nature,  and  hence  is  lawfully 
conferred.  See  Trimmer  v.  Carlton,  116 
Tex.  591*  296  S.W.  1070.  Under  Section  2, 
special  permits  nay  be  granted  by  the  de- 
partment, for  limited  periods,  for  the 
transportation  ’of  such  overweight  or  over- 
size or  overlength  commodities'  when  it 
is  found  that  they  ’cannot  be  reasonably 
dismantled,'  or  for  the  operation  of  super- 
heavy and  oversize  equipment  for  the  trans- 
portation of  commodities  ascertained  to  be 
of  that  character.  This  authorization,  in 
our  judgment,  does  not  involve  an  unconsti- 
tutional delegation  of  legislative  power. 

JJ.  xl* 

In  Ex  Parte  Williams,  139  S.W.  (2d)  I4.85,  31*5  Mo.  1121, 
Certiorari  Denied,  Williams  v.  Goldman,  61  S.  Ct.  1,2,  311 
U.S.  675*  85  L.  Ed.  l*31*»  l.e.  S.W.  L*91 » the  Court  stated: 

w ( 12 ) 'A  legislative  body  cannot  delegate 
its  authority,  but  alone  must  exercise  its 
legislative  functions.  12  C.J.  839;  6 
P.C.L.  175.  It  may  empower  certain  offi- 
cers, boards,  and  commissions  to  carry  out 
in  detail  the  legislative  purposes  and 
promulgate  rules  by  which  to  put  in  force 
legislative  regulations.  It  may  provide 
a regulation  in  general  terms,  and  may 
define  certain  areas  w'thin  which  certain 
regulations  may  be  imposed,  and  it  may 
empower  a board  or  a council  to  ascertain 
the  facts  as  to  whether  an  Individual  or 
property  affected  come  within  the  general 
regulation  or  within  the  designated  area. ’ 

Cavanaugh  v.  Gerk,  31^  Mo.  375*  280  S.W. 

51,  loc • cit.  52." 

These  above  cited  cases  all  show  that  the  Legislature 
may  delegate  authority  to  enforce  the  law  made  by  It  to  ad- 
ministrative bodies  which  it  has  created  to  determine  facts 
upon  which  the  action  of  the  law  depends.  The  statute  under 
consideration  Is  considered  not  to  be  a legislative  authority 
to  suspend  the  law  or  make  a new  law  but  in  reality,  to  en- 
force the  law  as  the  Legislature  has  made  it;  in  this  case. 
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the  road  condition  at  the  time  of  the  promulgation  of  the 
county  court's  order.  It  is  obvious  that  the  Legislature 
cannot  determine  weather  conditions  in  advance  for  the 
period  covered  by  a statute  which  It  enacts.  It  must  leave 
the  determination  of  road  conditions  to  some  other  authority 
and  we  feel  that  this  is  what  has  been  done  by  the  enactment 
of  Section  30^*220,  supra. 


CONCLUSICH 


It  is  therefore  the  opinion  of  this  office  that  Section 
3014-.220,  RSMo  19lt9 > is  not  an  invalid  delegation  of  legis- 
lative authority  but  is  a delegation  of  regulatoiy  powers 
within  the  authorization  of  the  Legislature  under  the  Consti- 
tution of  Missouri. 


Respectfully  submitted. 


JAMES  V;.  FARIS 
Assistant  Attorney  General 


APPROVED! 


J.  E.  TAYLOR 
Attorney  General 


J v Fab 


MOTOR  VEHICLES: 
AXLE  LOADS: 


For  the  purposes  of  determining  the  gross  weight 
of  a vehicle  or  combination  of  vehicles  under 
Section  30if.l80,  A.L.  1951,  H.B.  283,  the  front 
or  steering  axle  is  to  be  considered  as  one  of 
a group  of  two  or  more  consecutive  axles. 


FILED 

/£ 


October  27,  1952 

te>.  z.y-S’i' 


Honorable  John  M.  Cave 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 

Dear  Sir* 

This  office  is  in  receipt  of  an  opinion  request  from  you 
as  follows  t 

"The  opinion  of  your  office  is  requested 
in  regard  to  the  interpretation  of 
Section  30lj..lB0  RSMo  1949  *e  amended 
by  CCS  Am  SCSHB  283  Laws  of  1951. 

"For  purposes  of  determining  whether  a 
motor  vehicle  or  combination  of  vehicles 
exoeeds  the  grosB  weight  set  out  in 
Section  30I4..I80 .3*  ie  the  front,  or 
eteoring  axle  considered  one  of  a 
•group  of  two  or  more  oonseoutive 
axles*?" 

Since  your  request  is  concerning  the  interpretation  of 
Seotlon  304.180  A.L.  195l»  House  Bill  No.  283,  wo  believe  that 
it  is  advisable  for  the  purpose  of  this  opinion  to  quote  that 
section.  It  is  with  weight  table  only  partially  quoted  as 
follows  : 


"Regulations  as  to  weight— axle  load 
defined.— 1.  No  vehiole  or  combination 
of  vehicles  shall  be  moved  or  operated 
on  any  highway  in  this  state  having  a 
greater  weight  than  sixteen  thousand 
pounds  on  one  axle  when  the  wheels  at- 
tached to  said  axle  are  equipped  with 
high  pressure  pneumatic,  solid  rubber 
or  cushioned  tires,  and  no  vehicle  or 
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combination  of  vehicles  shall  be  moved 
or  operated  on  the  hi*£iways  of  this 
state  having  a greater  weight  than 
eighteen  thousand  pounds  on  one  axle 
when  the  wheels  attached  to  said  axle 
are  equipped  with  low  pressure  tires , 
and  no  vehicle  shall  be  moved  or  operated 
on  the  highways  of  this  state  having  a 
load  of  over  six  hundred  pounds  per  inch 
width  of  tire  upon  any  wheel  concentrated 
on  the  surface  of  the  highway,  the  width 
in  the  ease  of  rubber  tires,  both  solid 
and  pneumatic,  to  be  measured  between  the 
flanges  of  the  rim. 

"2.  An  'axle  load*  shall  be  defined  as 
the  total  load  transmitted  to  the  road 
by  all  wheels  whose  centers  are  Included 
between  two  parallel  transverse  vertical 
planes  forty  inches  apart,  extending 
across  the  full  width  of  the  vehicle. 


"3.  Subject  to  the  limit  upon  the 
weight  imposed  upon  the  highway  through 
any  one  axle,  the  total  gross  weight 
with  load  imposed  upon  the  highway  by 
any  one  group  of  two  or  more  consecutive 
axles  of  a vehicle  or  combination  of 
vehicles  shall  not  exceed  the  gross 
weight  given  for  the  respective  distance 
between  the  Tlrst  and  last  axle  of  the 
total  group  of  axles  measured  longitudinally 
to  the  nearest  foot  as  set  forth  in  ths 
following  table : 


"Distance  in  feet  between 
first  and  last  axles 
of  group 


Maximum  load  in 

pounds  on  group 
of  axles 


* x *(down  to)* 


39  or  over 


32,000 

32,000 

56,1+20 

59,220 

60,010." 


(Balance  of  weight  table  omitted  by  us.) 
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It  will  be  noted  that  In  the  third  paragraph  of  the  above 
quoted  section  to  which  you  refer  as  30lj-*l80«3»  the  first  refer- 
ence of  said  section  is  to  matter  contained  in  paragraph  one 
of  the  section.  The  reference  is  to  the  limitation  of  the 
total  gross  weight  Imposed  on  the  highway  by  any  one  axle. 

That  weight  is  fixed  at  16,000  pounds.  'Die  allowable  maximum 
weight  which  is  60,010  pounds  requires  a vehicle  to  have  a 
distance  of  39  feet  between  Hie  first  and  last  axle  or  groups 
of  axles.  Section  30l}..170,  RSMo  19I4.9 , limits  the  greatest 
allowable  length  of  any  combination  of  vehicles  to  be  operated 
on  the  hi^iway  to  45  feet. 

It  will  also  be  noted  that  the  statute  refers  to  the 
total  group  of  axles  in  that  it  says  "any  one  group  of  two 
or  more  consecutive  axles  of  a vehicle  shall  not  exceed  the 
gross  weight  given  for  the  respective  distances  between  the 
first  and  last  axle  of  the  total  group  of  axles."  This  would 
necessarily  include  the  front  or  steering  axle  as  the  first 
axle  of  the  group  and  the  hindmost  axle  of  the  vehicle  as  the 
last  axle. 

Our  Supreme  Court  said  in  regard  to  the  construction  of 
a suit  in  St.  Louis  Amusement  Co.  vs.  St.  Louis  County,  llf7 

S.W.  (2d)  667,  l.c.  669* 

"*  » * .And  idie  re  the  language  of  a statute 
is  plain  and  unambiguous  it  may  not  be 
construed.  It  must  be  given  effect  as 
written." 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  for  the 
purposes  of  determining  the  gross  weight  of  a vehicle  or  com- 
bination of  vehicles  under  Section  304*180,  A.L.  1951*  House 
Bill  No.  283,  the  front  or  steering  axle  is  to  be  considered 
as  one  of  a group  of  two  or  more  consecutive  axles. 

Respectfully  submitted. 


APPROVED: 


Attorney  General 


JAMES  W.  FARIS 

Assistant  Attorney  General 


MAGISTRATE  COURTS:  A sheriff  is  allowed  the  sum  of  $2.00 

JURIES:  for  issuing  a "special  venire  facias" 

for  a jury  in  a magistrate  court.  A 
magistrate  judge  is  under,  no  duty  to 
summon  a regular  jury  panel. 

April  21,  1952 


FILED 

/? 


Honorable  Joe  Collins 
Prosecuting  Attorney 
Cedar  County 
Stookton,  Missouri 

Dear  Sir: 

Some  time  ago  you  wrote  to  this  department  requesting 
an  official  opinion.  You  thus  stated  your  request* 

"I  should  like  to  have  your  opinion  as 
to  what  a sheriff  is  allowed  for  summon- 
ing a 'Jury  in  Magistrate  court  in  fourth 
class  counties. 

"First:  For  summoning  a Jury  of  twelve  men. 

"Second:  For  summoning  a Jury  of  moro  than 
twelve  men." 

Shortly  thereafter,  wo  wrote  to  you  asking  whether  by 
"a  Jury  of  twelve  men"  you  did  not  mean  a jury  panel  of  twelve 
men  from  which  a six-man  Jury  would  be  seleoted.  To  this,  you 
wrote  the  following  letter: 

"As  suggested  in  your  letter  of  October  26, 

I am  writing  you  again  setting  forth  the 
information  desired. 

"It  has  been  the  custom  in  this  county  to 
not  summon  a Jury  panel  in  magistrate 
court  and  when  a jury  is  needed  it  has 
been  the  custom  for  the  parties  to  the 
suit  to  ask  the  sheriff  to  summon  a Jury 
of  12  men  and  It  has  been  the  practice 
and  custom  of  the  party  losing  the  suit 
to  pay  the  sheriff  a fee  of  for  each 
Juror  summoned  or  a total  fee  of  $6.00. 
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"The  last  civil  suit  tried  before  Magis- 
trate Judge  Campbell  resulted  in  a verdict 
against  plaintiff.  Plaintiff  desires  to 
pay  the  costs  but  wants  to  know  how  much 
he  should  pay  the  sheriff  for  summoning 
the  Jury  of  12  men,  and  Magistrate  Judge 
Campbell  asked  me  to  write  for  your 
opinion  on  the  matter. 

"Judge  Campbell  would  also  like  to  know 
whether  or  not  he  should  have  the  sheriff 
summon  a regular  Jury  panel  and  if  so, 
how  often  he  should  have  one  summoned 
and  what  fees  the  sheriff  would  be  en- 
titled to  for  summoning  same." 

Your  second  letter  still  does  not  answer  our  question 
but  we  must  assume  that  this  is  your  meaning  since  in  the 
second  question  of  your  first  letter  you  speak  of  a "Jury 
of  more  than  twelve  men,"  which  could,  of  course,  refer  only 
to  a jury  panel. 

Your  first  question  then  becomes:  "What  is  a sheriff 
allowed  for  summoning  a Jury  panel  of  twelve  men  for  a magis- 
trate court  jury?"  And  your  second  question  becomes:  "What 
is  a sheriff  allowed  for  sunanoning  a magistrate  court  jury 
panel  of  more  than  twelve  men?" 

At  this  point  we  feel  that  we  should  clarify  a matter 
which  has  a very  important  bearing  on  your  questions.  In  the 
fourth  paragraph  of  your  second  letter  to  us,  you  state  that 
"when  a Jury  is  needed  in  magistrate  court  in  your  county,  it 
has  been  the  custom  for  the  parties  to  the  suit  to  ask  the 

sheriff  to  summon  a Jury  of  twelve  men  " There  is  no 

provision  in  the  law  which  sanctions  a procedure  of  this  sort. 
The  correct  procedure  is  set  forth  in  Section  l4-99«15>0,  RSMo 
1949#  which  states: 

"In  any  county  now  or  hereafter  having  a 
population  of  less  than  seventy  thousand 
inhabitants,  the  magistrate  or  magistrates 
may#  by  order  of  record,  direct  that  jurors 
be  selected  by  issuing  a summons  to  the 
sheriff  or  other  officer  ordering  him  to 
summons  the  appropriate  number  of  jurors. 

In  such  event,  each  Juror  summoned  shall 
receive  one  dollar  per  day  for  every  day 
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he  nay  aotually  serve  as  such,  and  five 
cents  for  every  mile  he  may  necessarily 
travel  going  from  his  place  of  residence 
to  the  place  where  the  trial  is  held,  and 
such  fees  and  expenses  shall  be  taxed  as 
oosts  in  the  particular  case  tried.  In 
the  event  that  the  magistrate  or  magistrates 
make  the  order  herein  provided  for,  the 
order  shall  have  the  effect  of  suspending 
the  provisions  of  sections  499.010  to 
14.99*160  in  the  selection  of  the  general 
county  panol  and  the  selection  of  jurors 
thereunderj  and  such  provisions  shall  re- 
main suspended  until  such  order  is  rescinded.” 

You  will  observe  from  the  above  seotion  that  "the  magis- 
trate or  magistrates  may,  by  order  of  record,  

direct  ......  the  sheriff  to  summons 

the  appropriate  number  of  jurors."  If,  therefore,  the  magis- 
trate does  not  make  the  order  and  the  sheriff  summons  the 
jurors  at  the  request  of  the  parties  to  the  suit,  the  whole 
proceeding  is  illegal  and  the  sheriff  would  not  be  entitled 
to  any  compensation. 

If,  however,  the  procedure  followed  is  that  outlined  In 
Section  lj.99.1^0*  supra,  which  is  that  the  magistrate,  by  order 
of  record,  directs  the  sheriff  to  summon  the  appropriate  number 
of  jurors,  then  the  opinion  written  by  this  department  on 
September  3,  1947*  to  Honorable  0.  A.  Kamp,  Judge  of  the  Magis- 
trate Court  of  Montgomery  County,  would  apply.  A copy  of  this 
opinion  is  enclosed.  You  will  note  that  the  Kamp  opinion  holds 
that  such  a jury  as  you  contemplate  would  be  a ’’special  venire 
facias”  for  the  summoning  of  which  the  sheriff  would  be  entitled 
to  a fee  of  $2*00.  This  would  be  true  whether  the  jury  summoned 
was  a twelve-man  jury  panel  or  more.  Regardless  of  number,  it 
would  be  a "special  venire  facias"  for  which  the  law  of  Missouri 
(now  Seotion  57.280,  RSMo  1949)  allows  the  sheriff  $2.00. 

In  your  second  letter  to  us,  you  state j "Judge  Campbell 
would  also  like  to  know  whether  or  not  he  should  have  the 
sheriff  summon  a regular  jury  panel  and  if  so,  how  often  he 
should  have  one  sunmoned  and  what  fees  the  sheriff  would  be 
entitled  to  for  summoning  same." 

We  assume  that  by  "regular  jury  panel",  you  mean  a panel 
to  be  used  in  more  than  one  case,  or  a "standing  jury  panel." 


-3- 


Honorable  Joe  Collins 


No  duty  Is  Imposed  upon  a magistrate  -Judge  to  summon  a regular 
jury  panel.  Section  499*010,  RSMo  194-9,  does  Impose  such  a 
duty  upon  the  board  of  jury  commissioners.  That  section  reads t 

"At  least  once  each  year  on  or  before  the 
first  day  of  May,  the  board  of  Jury  com- 
missioners shall  select  names  of  not  less 
than  four  hundred  persons  having  all  of 
the  qualifications  of  Jurors;  and  in  se- 
lecting such  names  the  board  shall  select 
suoh  number  of  persons  from  each  township 
as  the  population  of  suoh  townships  bears 
to  the  population  of  the  entire  county. 

No  persons  shall  be  selected  who  has  served 
on  any  grand,  petit  or  magistrate  Jury  with- 
in one  year  from  the  time  of  making  the 
selection.  The  names  and  addresses  of  the 
persons  selected  from  eaoh  township  shall 
be  written  on  separate  slips  of  paper  of 
the  same  kind  and  size  and  placed  in  a booc 
with  a sliding  lid  and  thoroughly  mixed," 

This  matter  is  also  discussed  In  the  Kamp  opinion  whloh 
is  enclosed. 


CONCLUSICB 

It  is  the  opinion  of  this  department  that  for  issuing  a 
"special  venire  facias"  for  a Jury  in  magistrate  court,  a 
sheriff  is  allowed  the  sum  of  $2.00.  It  is  our  further  opinion 
that  a magistrate  Judge  is  tinder  no  duty  to  summon  a regular 
Jury  panel. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED! 


J . E . 'TO 
Attorney  General 


HPWab 


Enclosure • 


MOTOR  VEHICLE  REGISTRATION: 
PERSONAL  PROPERTY  TAX: 


Under  House  Bill  No.  211  a pex-son  moving 
into  Missouri  from  another  state  may  demand 
and  obtain  from  his  local  collector  a 
statement  showing  that  no  taxes  on  per- 
sonal property  were  due  for  the  preceding 
year.  A person  moving  from  one  county 
to  another  within  Missouri  must  obtain  a 
tax  receipt  or  statement  from 
the  collector  where  he 
resided  at  the  time  assess- 
ments were  made  for  the  pre- 

/c-  vVedlng  year- 


October  20,  1952 


Mr.  Joe  Colllna 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 

Dear  Mr.  Collins: 

We  have  given  careful  consideration  to  your  request  for  an 
opinion,  which  request  is  as  follows: 

"Under  House  Bill  No.  211  66th  General  Assembly 
and  under  the  law  may  a person  who  has  Just 
recently  moved  into  the  state  of  Missouri  from 
some  other  state  where  he  was  or  di  ould  have 
ueen  taxed  demand  and  be  entitled  to  receive 
from  the  County  Collector  of  the  County  in 
Missouri  where  he  has  moved  to,  a card  showing 
no  assessment  of  personalty  so  he  may  obtain  a 
Motor  Vehicle  Registration  tag. 

"I  would  also  like  to  know  if  a person  moving  from 
another  County  in  this  state  where  he  was  assessed 
or  should  have  been  assessed  for  taxes  may  demand 
of  and  be  entitled  to  receive  from  the  county 
collector  of  the  county  to  which  he  moved  a state- 
ment from  said  collector  showing  no  assessment  of 
personal  property  so  he  may  obtain  a motor  vehicle 
registration  tag.” 

House  Bill  No.  211,  now  incorporated  as  section  301.025  in  the 
1951  Supplement  to  RSMo  19^9 » *8  aa  follows: 

"No  state  registration  license  to 
operate  any  motor  vehicle  In  this  state 
shall  be  issued  unless  the  application  for 
license  is  accompanied  by  a tax  receipt 
or  a statement  certified  by  the  county  or 
township  collector  of  the  county  or  town- 
ship in  which  the  applicant's  property 
was  assessed  showing  that  the  state  and 
county  tangible  personal  property  taxes 
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for  the  preceding  year  have  been  paid  by 
the  applicant  or  that  no  such  taxes  were 
due.  Every  county  and  township  collec- 
tor shall  give  each  person  a tax  receipt 
or  a certified  statement  of  tangible  per- 
sonal property  taxes  paid.  Where  no  such 
taxes  are  due  each  such  collector  shall, 
upon  request,  certify  such  fact  and  trans- 
mit such  statement  to  the  person  making 
the  request.  The  director  of  revenue  shall 
make  necessary  rules  and  regulations  for 
the  enforcement  of  this  section,  and  shall 
design  all  necessary  forms." 

This  new  law  has  not  been  construed  by  the  courts  of  the  state. 
Its  meaning,  therefore,  must  be  determined  by  the  rule  of  reason  and 
an  honest  effort  to  ascertain  and  apply  the  intent  of  the  Legislature. 

The  Legislature  of  this  state  has  no  jurisdiction  over  the 
assessment  or  collection  of  taxes  in  another  state.  Our  Legislature 
should  have  no  reason  to  be  concerned  with  such  problems  of  other 
states.  It  is  evident,  then,  that  the  Missouri  Legislature  had  no 
thought  of  making  House  bill  HO.  211  apply  in  any  way  to  tax  receipts 
or  statements  in  other  states. 

The  clear  intent  of  the  Legislature  i3  to  require  an  applicant 
for  a license  to  operate  a motor  vehicle  to  make  proof  that  his 
tangible  personal  property  taxes  in  any  county  in  this  state  for  the 
preceding  year  have  seen  paid  or  that  no  such  taxes  were  due.  All 
applicants  must  present  a tax  receipt  or  statement  in  support  of 
such  propf. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  under  House  Bill  No.  211, 
enacted  by  the  6oth  General  Assembly,  a person  who  has  recently  moved 
into  the  State  of  Missouri  need  not  show  a tax  receipt  or  statement  from 
a collector  in  his  former  state.  Me  may  demand  and  obtain  from  the 
collector  of  the  Missouri  county  or  township  in  which  he  resides  a 
statement  showing  that  no  taxes  on  personal  property  were  due  for  the 
preceding  year,  and  this  Siould  enable  him  to  obtain  a motor  vehicle 
license  • 

It  is  also  the  opinion  of  this  office  that  a person  who  moves 
from  one  county  to  another  within  the  State  of  Missouri  may  not  demand 
and  obtain  from  the  collector  of  the  county  or  township  into  which 
he  has  moved  a statement  showing  that  no  such  taxes  were  due.  He 
must  obtain  a tax  receipt  or  statement  from  the  collector  of  the 
county  or  township  in  which  he  resided  at  the  time  assessments  were 
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made  for  the  preceding  year. 


Respectfully  submitted. 


D.  A.  TAYLOR 

Assistant  Attorney  General 


Attorney  General 


. j.r 

ATHLETIC  COMMISSION: 


TAXATION: 


1 I 

) Section' 317*020,  RSMo  194-9:  Tax  on  "gross 
) celpts"  from  regulated  boxing^  spacing  and 
) wrestling  exhibitions  n<fu  to  be  applied  to  r 
) celpts  obtained  by  theaters  televising  such 
) hiblfcions.  Five  per  cent  of  the  gross  amount 
) paid  for  the  right  to  televise  such  exhibition^ 
) should  be  collected  on  the  amount  paid  for  the 
) right  to  televise  such  exhibitions* 


January  31,  1952 

/-rv 


Honorable  Bert  Cooper 
Director 

Dept,  of  Business  and  Administration 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  ?Ir.  Cooper: 

The  following  oninlon  is  rendered  in  reply  to 
your  recent  request  reading  as  follows : 

The  Division  of  Athletics  in 
the  State  Department  of  Business 
and  Administration  is  authorized 
and  given  the  expressed  duty  by 
Section  317.020,  Revised  Statutes 
194-9  to  supervise  all  boxing  and 
wrestling  matches  in  the  state 
and  to  issue  license  and  collect 
fees. 

"Among  the  fees  collected  is  a 
charge  of  five  percent  of  the 
gross  gate  receipts  of  every 
boxing,  sparring  and  wrestling 
exhibition  held  in  the  state. 

Such  funds  are  paid  into  the 
State  Treasury  and  are  set  aside 
as  a State  Athletic  Commission 
fund.  Any  appropriation  made 
to  the  Division  of  Athletics  is 
taken  from  this  fund.  The  ex- 
penditures of  the  Division  of 
Athletics  cannot  exceed  the  amount 
of  fees  collected  and  deposited 
In  the  Athletic  Commission  fund 
if  the  appropriation  exceeds  the 
amount. 

"Some  of  these  exhibitions  are 
now  being  televised  and  in  some 
parts  of  the  country  theatres  are 
sold  exclusive  rights  to  televise 
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live  fights  or  boxing  bouts  and 
wrestling  exhibitions.  Televised 
exhibitions  naturally  cut  the 
attendance  at  the  real  exhibition 
hence  reduces  the  collections  and 
threatens  ultimate  elimination 
of  state  supervision  and  enforce- 
ment of  regulations* 

"1.  Can  the  Missouri  Athletic  Com- 
mission under  existing  laws  collect 
five  percent  of  the  gross  admission 
receipts  of  theatres  when  they  have 
exclusive  rights  and  do  televise 
live  boxing  or  wrestling  exhibitions 
in  the  State  of  Missouri? 

"2.  Can  the  State  Athletic  Commis- 
sion collect  from  promoters  or 
sponsors  five  percent  of  the  gross 
amount  paid  by  theatres  for  the 
right  to  televise  live  prize  fights 
and  wrestling  exhibitions? 

"3.  If  the  answer  to  the  above 
questions  is  negative,  please  sug- 
gest a legal  method  for  the  Athletic 
Commission  to  collect  a fair  share 
of  receipts  resulting  from  boxing 
bouts  and  wrestling  exhibitions  held 
under  its  authorization  and  super- 
vision which  are  live  televised." 

The  Athletic  Commission  of  the  State  of  Missouri 
derives  its  authority  to  tax  boxing,  sparring  or  wrestling 
exhibitions  from  Section  317.020,  RSMo  19l|9*  which  pro- 
vides, in  part,  as  follows: 

"That  the  athletic  commission  of 
the  state  of  Missouri  shall  have 
general  charge  and  supervision  of 
all  boxing,  sparring  and  wrestling 
exhibitions  held  In  the  state  of 
Missouri,  and  it  shall  have  the 
Dower,  and  it  shall  be  its  duty: 
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*«•«*« 

” C 3 ) To  charge  fees  for  such 
license  of  ten  dollars  for  every 
license  issued  and  to  charge  five 
per  cent  of  the  gross  receipts  of 
every  boxing,  sparring  or  wrestling 
exhibition  held.  # * 

Question  No.  1: 

In  reply  to  this  question  we  call  your  attention 
to  the  above-quoted  Section  317*020 , RSMo  19l$.  This 
section  authorizes  and  directs  the  Athletic  Commission 
"to  charge  five  per  cent  of  the  pro a s receipts  of  every 
boxing,  sparring  or  wrestling  o xMb  it  ion  held."  (Under- 
scoring ours.)  A fundamental  rule  in  the  construction 
of  statutes  is  embodied  in  the  maxim,  "expressio  unius 
est  exclusio  alterius,"  which  means  that  the  express 
mention  of  one  thing  implies  the  exclusion  of  another* 

In  City  of  Hannibal  v.  Minor,  Mo.  ADp.,  2Z\  S.W.  (2d) 
598 > l.c.  605*  the  court  said: 

"*  » # There  is  a fundamental  prin- 
ciple of  construction  which  has 
been  recognized  and  applied  from 
time  immemorial  by  our  courts  to 
such  questions  as  we  have  here.  It 
is  embodied  in  the  maxim:  ’Expressio 
unius  est  exclusio  alterius*  which 
means  that  the  express  mention  of 
one  thing,  person  or  place  implies 
the  exclusion  of  another.  #•  * 

By  including  in  the  statute  authority  "to  charge  five 
per  cent  of  the  gross  receipts  of  every  boxing,  sparring 
or  wrestling  exhibition  held,"  it  thereby  implies  the 
exclusion  of  all  else.  Taxing  gross  receipts  of  a theater 
televising  such  an  exhibition  could  by  no  stretch  of  the 
imagination  be  included  in  the  authority  conferred  on  the 
Athletic  Commission  by  this  statute  which  merely  authorizes 
charging  five  per  cent  of  the  gross  receipts  of  boxing, 
sparring  and  wrestling  exhibitions. 

Our  answer,  therefore,  to  Question  No.  1 is  "No." 
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Question  Ho.  2: 

In  reply  to  your  Question  No.  2 we  are  of  the  opinion 
that  the  State  Athletic  Commission  not  only  can,  but  that 
under  the  statute.  Section  317.020,  RSSfo  19^9»  it  Is  Its 
duty  to  collect  from  promoters  or  sponsors  five  per  cent 
of  the  gross  receipts  paid  for  the  right  to  televise  live 
prise  fights  and  wrestling  exhibitions  held  In  the  state. 

The  money  paid  for  the  right  to  televise  boxing,  sparring 
or  wrestling  exhibitions  is  as  much  a part  of  the  gross 
receipts  as  the  gate  receipts  or  admission  charges,  and 
five  per  cent  of  the  gross  amount  of  such  receipts  should 
be  charged  by  the  commission. 

What  is  the  meaning  of  "gross  receipts?"  In  Savage 
v.  Commonwealth  ex  rel.  State  Corporation  Commissioners, 

186  Va.  1012,  kS  S.E.  (2d)  313,  l.c.  317.  which  is  a "gross 
receipts"  tax  case,  the  court  defined  "gross  receipts"  as 
follows:  "The  words,  ’gross  receipts,"  mean  whole,  entire, 
total  receipts.  (Underscoring  ours,)  debater  de- 

fines "gross"  as  follows*  nl\.,  Whole;  entire;  total;  as, 
the  gross  sum,  amount,  weight;  — opposed  to  net.  The  gross 
earnings,  receipts,  or  the  like,  are  the  entire  earnings, 
receipts,  or  the  like,  under  consideration,  without  any 
deduction." 

The  same  definition  appears  in  State  v.  Hallenberg- 
Wagner  Motor  Company,  Mo.  Sup.,  108  S.W.  (2d)  398,  at 
l.c.  1|j01. 

In  City  of  Lancaster,  Appellant,  v.  Briggs  & Melvin, 
Respondents,  118  Mo.  App.  570,  the  court  was  dealing  with 
an  ordinance  which  required  a telenhone  company  to  pay 
the  city  two  per  cent  per  annum  of  the  "gross  receipts" 
collected  by  the  comnany  for  the  use  of  the  streets  and 
alleys  of  the  city  to  carry  the  poles,  lines  and  wires 
necessary  to  the  operation  of  a telephone  exchange.  The 
court  at  l.c.  57l4--!>76  said: 

"Defendants  filed  the  required  state- 
ments and  paid  to  the  city  the  sums 
shown  in  them  to  be  due  under  the 
ordinance,  but  it  is  contended  by 
plaintiff  that  items  of  revenue  earned 
by  the  business  and  received  by  de- 
fendants were  omitted  and  this  suit 
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le  for  the  recovery  of  two  per  cent 
of  the  aggregate  of  such  omitted 
items.  It  Is  conceded  by  defendants 
that  the  receipts  reported  were  con- 
fined to  those  derived  solely  from 
the  rental  of  telephones  In  the  city 
and  it  is  argued  by  them,  and  this 
was  the  view  taken  by  the  learned 
trial  Judge,  that  the  ordinance 
imposed  no  other  burden  on  defendants 
than  to  pay  to  the  city  two  per  cent 
of  the  gross  receipts  from  such 
rentals,  while  plaintiffs  insist^ 
that  the  words  1 gross  receipts 
collected  from  the  use  of  said 
telephone  system*  include  earnings 
received  from  ‘long  distance*  ser- 
vice rendered  by  defendants  to  their 
patrons  as  well  as  rentals  collec- 
ted for  teleuhones  used  in  the  city. 

****** 

n*  * * Therefore,  if  defendants 
operated  long  distance  lines  con- 
necting Lancaster  with  other  cities 
and  towns  over  whioh  they  conducted 
a toll  business,  or  as  a nart  of 
their  business  operated  exchanges 
in  neighboring  towns,  the  earnings 
of  such  divisions  of  their  telephone 
system  would  not  be  subject  to  the 
charge  under  consideration.  But  It 
equally  is  as  clear  the  parties  in- 
tended that  the  earnings  from  alT 
sources  of  the  system  within  the  city 
should  be  included  In  the  term  1 gross 
receipts? * These  earnings.  It  is 
fair  to  assume  in  the  state  of  the 
case  before  us,  consisted  not  only 
of  rentals  paid  for  the  use  of  tele- 
phone instruments  in  the  city  but 
also  included  a percentage  received 
by  defendants  of  the  proceeds  of  toll 
line  business  that  required  the  ser- 
vices of  the  Lancaster  exchange  in 
its  transaction.  All  such  Income 
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actually  received  by  defendants 
under  contracts  with  the  owners  of 
Independent  connecting  lines  on  ac- 
count of  the  service  of  the  Lancaster 
exchange  In  the  transmission  or  de- 
livery of  long  distance  business 
certainly  belongs  to  the  gross  re- 
ceipts of  that  exchange  and  with  respect 
to  tolls  received  by  defendants  for 
long  distance  service  over  lines  and 
exchanges  operated  entirely  by  them, 
the  reasonable  value  of  the  services 
rendered  by  the  Lancaster  exchange  to 
that  class  of  business  should  be  re- 
garded as  a part  of  the  gross  receipts 
of  that  exchange.  * * » The  city 
is  entitled  to  its  percentage  of 
all  of  the  earnings  of  that  ex- 
change received  from  all  classes 
of  patronage  and  to  nothing  more, 
and  the  court  erred  In  Its  inter- 
pretation of  the  term  'gross 
receipts. 

The  court  in  City  of  Lancaster  v.  Briggs  & Melvin, 
supra,  properly  held  that  the  city  should  not  be  limited 
to  receipts  solely  derived  from  the  rental  of  telephones, 
but  that  "gross  receipts"  also  included  earnings  from 
long-distance  telephone  service  as  well  as  rentals  collec- 
ted for  telephones  used  in  the  city.  It  was  held  that 
the  c ity  was  entitled  to  the  percentage  of  all  the  earn- 
ings that  the  exchange  received  from  all  classes  of 
patronage. 

In  Taylor  v.  Rosenthal,  (Ky.),  213  S.W.  (2d)  4 35, 
l.c.  437,  the  court  commented  on  the  subject  of  tax  levy 
on  "gross  receipts"  as  follows* 

"Appellant  cites  several  cases,  such 
as  Sandusky  Gas  Sc  Electric  Co.  v. 

State,  ll4  Ohio  St.  4?9,  l£l  M.E.  68£j 
Cincinnati  Milford  Sc  Loveland  Traction 
Co.  v.  State,  94  Ohio  St.  24,  113  N.E. 

654 j State  v.  Central  Trust  Co.  106 
Md.  268,  67  A.  2&7;  State  v.  Hallenberg- 
Wagner  Motor  Co.,  34l  Mo.  771,  108  S.W. 
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2d  398,  which  are  tax  cases.  It  is 
evident  that  they  are  not  in  point 
here.  When  a tax  is  levied  on  ’gross 
receipts*  it  applies  to  every  penny 
a person,  fTrm  or  corporation  takes 
in  regardless  of~ the  source  from 
wElch  it  come 8.  Also,  it  is  apparent 
that  cTFy  of  Lancaster  v.  Briggs, 

118  Mo.  App.  570,  96  S.W.  334,  cited 
by  appellant,  is  not  controlling  here, 
since  it  only  determines  that  receipts 
from  long  distance  calls  constitute 
a part  of  the  gross  receipts  of  a 
telephone  system." 


(Underscoring  ours.) 

In  Sandusky  Gas  & Electric  Co.  v.  State,  lllj.  Ohio  St. 
1^79 » 3.51  U.E.  6o*>,  l.c.  687,  the  court  said: 

"The  levy  of  an  excise  tax  upon 
the  gross  receipts  of  public  utility 
companies  is  made  pursuant  to  the 
provisions  of  sections  Sip. 7* 

and  54-83,  General  Code,  and 
the  words  * entire  gross  receipts,* 
as  there  employed,  mean  and  include 
the  entire  receipts  of  such  company 
from  the  intrastate  business  done 
by  it  under  the  exercise  of  Its 
corporate  powers,  whether  from  the 
operation  of  the  utility  Itself  or 
from  any  other  business  done  by  it." 

In  Madison  Avenue  Coach  Co.,  Inc.,  v.  Hew  York  City, 
82  N.Y.S.  (2d)  270,  l.c.  271,  the  court  said: 

"This  is  a motion  for  Judgment  on 
the  pleadings.  Plaintiff  has  in- 
stituted an  action  for  a Judgment 
declaring  its  rights  under  a fran- 
chise granted  It  by  the  defendant 
City.  It  appears  that  under  the 
franchise  plaintiff  Is  obliged  to 
pay  a fixed  percentage  of  Its  gross 
income  to  the  defendant.  In  com- 
puting the  gross,  plaintiff  includes 
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the  sum  received  from  a lease  of 
the  privilege  of  installing  advertis- 
ing cards  in  its  buses.  Under  this 
lease  plaintiff  receives  from  its 
lessee  a percentage  of  the  amount 
the  latter  is  paid  by  the  advertisers. 
Defendant  urges  that  the  franchise 
percentage  should  be  computed  on  the 
gross  received  by  the  plaintiff* s 
lessee  and  not  on  what  plaintiff 
receives. 

"Examination  of  the  franchise  dis- 
closes chat  gross  receipts  Include 
1 revenues  of  the  Covnnany » ( plainiff f) 

» from  whatever  source  (Terlvad,  either 
directly  or  indirectly,  in  »ai  aSk«PJC» 
from  or in  connection  with  the  opera- 
tion o?  the  route.* Receipts  from 
adyerTTsing  In  the  buses  is  clearTy 
wlfchln  such  a definition.  * 


( Underscoring  ours.) 

In  Commonwealth  v.  Brush  Eleotrlo  Light  Company, 
Appellant,  20l*  Pa.  2l*9,  l.o.  2£ 2,  the  court  said* 

"By  section  23  of  the  Act  of  June  1, 

18*9 » P*L.  1*20,  electric  light  com- 
panies are  taxed  eight  mills  upon 
blip  ,,ross  receipts  fro-.v.  their  business. 

■tfhe  appellant,  such  a company,  claims 
exemption  from  this  tax  upon  certain 
items  in  its  gross  receipts,  because 
they  are  not  derived  from  electric 
lighting.  They  are  for  electric 
power  furnished  to  individuals  and 
corporations  for  manufacturing  pur- 
poses and  for  sales  of  electric 
supplies,  such  as  lamps,  drop  lights, 
fans,  etc.  The  contention  of  the 
appellant  Is,  that,  as  It  la  incorpora- 
ted aa  an  electric  light  company,  only 
Its  gross  receipts  from  electric 
lighting  are  taxable.  But  such  are 
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not  the  words  of  the  statute.  They 
are  clear  and  unambiguous,  as  they 
must  be,  if  the  commonwealth  is 
entitled  to  the  taxation  imposed: 

Boyd  v.  Hood,  57  Pa.  98*  The  tax  is 
not  to  be  paid  upon  the  gross  receipts 
from  electric  lighting,  but  upon 
the  gross  receipts  from  the  business 
of  the  company.  Por  the  purpose  of 
enlarging  and  swelling  the  volume 
of  its  business,  it  furnishes  not 
only  electric  light,  but  electric 
rower  to  manufacturers  and  sells 
electric  supplies.  Having  so  ex- 
tended its  business  beyond  the  mere 
furnishing  of  light  by  electricity, 
the  company  has  largely  increased 
its  revenues,  and  it  would  be  a 
strained  construction  of  the  words 
of  the  statute  if  the  gross  receipts 
from  its  business  should  be  inter- 
preted as  meaning  only  its  gross 
receipts  from  electric  lighting, 
simply  because  it  is  called  an 
electric  light  company.  It  is  taxed 
on  what  it  does.  The  statute  imposes 
the  tax  not  upon  a portion  of  its 
receipts— those  derived  from  a 
particular  commodity  it  supplies 
to  the  public— but  upon  all  of  its 
receipts  from  its  general  business 
conducted  under  its  franchises. 

Having,  under  what  it  regards  as  its 
franchises  not  questioned  by  the 
commonwealth,  enlarged  its  business 
by  extending  the  same  beyond  the 
mere  furnishing  of  light,  and  having 
realized  largely  increased  revalue 
from  so  doing,  its  olea  for  abatement 
of  the  tax  claimed  by  the  state  is 
ungracious,  and  cannot  avail  it  in 
the  face  of  the  statute  declaring  what 
it  shall  pay.  e ■» 

When  the  Legislature  empowered  the  Athletic  Commission 
to  M charge  five  per  cent  of  the  gross  receipts”  of  every 
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boxing,  sparring  or  wrestling  exhibition,  it  certainly 
did  not  mean  that  the  charge  be  placed  on  only  a part 
of  the  gross  receipts  or  just  gate  receipts  or  admis- 
sion charges  — it  evidently  meant  by  "gross  receipts" 
the  whole,  the  entire,  the  total  receipts,  which  is 
all  inclusive. 

If  there  Is  any  exemption  from  a tax,  the  burden  Is 
on  the  claimant  to  establish  clearly  his  right  to  such 
exemption. 

In  re  First  National  Safe  Deposit  Co,,  Mo,  Sup,,  173 
S,W.  (2d)  I4.O3,  l,c.  1+0$,  Leedy,  J, , speaking  for  the 
Supreme  Court  of  Missouri,  said: 

"It  is  the  general  rule  that  taxing 
statutes  are  to  be  strictly  construed 
in  favor  of  the  taxpayer,  and  against 
the  taxing  authority;  but  this  does 
not  extend  to  exemption  provisions 
of  such  statutes.  The  applicable  rule 
in  the  latter  connection  is  as  stated 
in  State  ex  rel.  St,  Louis  Y.M.C.A.  v, 

Gehner,  320  Mo.  1172,  11  S.W.  2d  30, 

34:  ' -s  > ^ no  such  exemption  can  be 

allowed,  except  upon  clear  and  un- 
equivocal proof  that  such  release  is 
required  by  the  terms  of  the  statute. 

If  any  doubt  arises  as  to  the  exemption 
claimed,  it  must  operate  most  strongly 
against  the  party  claiming  the  exemp- 
tion. # * * "Such  statute  and  consti- 
tutional provisions  are  construed  with 
strictness  and  most  strongly  against 
those  claiming  the  exemption,  # * 
the  burden  is  on  the  claimant  to  establish 
clearly  his  right  to  exemption,"  * •»  *• 

See,  also.  State  ex  rel.  Soillers  v. 

Johnston,  21^  Mo.  6£6,  113  S ,71.  IO83, 

21  L.R.A.,  N.S.,  171 » 1 Cooley  on  Taxa- 
tion, 3<i  Ed.,  357,  355." 

It  is  our  opinion  that  in  the  statute  under  con- 
sideration that  "gross  receipts"  means  "the  whole,  the 
entire,  the  total  receipts,"  and  that  it  is  the  duty  of  the 
Athletic  Commission  to  collect  from  promoters  or  sponsors 
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of  all  boxing,  sparring  and  wrestling  exhibitions  held  In 
the  state  five  per  cent  of  the  "gross  receipts"  of  such 
exhibitions,  and  the  amount  received  for  television  rlgsts 
should  be  Included  In  the  "gross  receipts." 

We,  therefore,  are  of  the  opinion  that  your  Question 
No.  2 should  be  answered  In  the  affirmative. 

Question  No.  3r 

In  view  of  the  fact  that  our  answer  to  Question  No.  2 
Is  In  the  affirmative,  we  assume  you  desire  no  answer  to 
Question  No.  3, 

CONCLUSION 

It  is  the  oninlon  of  this  department  that: 

(1)  The  Missouri  Athletic  Commission,  under  the 
existing  laws,  cannot  collect  five  per  cent 
of  the  gross  admission  receipts  of  theaters 
when  they  have  exclusive  rights  and  do  tele- 
vise live  boxing,  sparring  or  wrestling  ex- 
hibitions in  the  State  of  Missouri;  and 

(2)  The  State  Athletic  Comission  can  and  It  is 
its  duty  to  collect  from  nromoters  or 
sponsors  five  per  cent  of  the  gross  amount 
raid  for  the  right  to  televise  live  boxing, 
sparring  and  wrestling  exhibitions  held  In 
the  state  as  such  amount  la  a nart  of  the 
"gross  receipts"  of  such  exhibitions. 


Respectfully  submitted. 


GROVER  C.  HUSTON 

APPROVED:  Assistant  Attorney  General 

H ■ ./>'  />' 

TTSTTte® 

Attorney  General 
GCH/feh 


CONSERVATION  COMMISSION  ) Validity  of  license  by  the  Department 
PISH  AND  GAME  ) of  the  Army  for  wildlife  management 

purposes  at  Bull  Shoals  Reservoir  Area. 


February  13,  195>2 


jGanaervatlon  Commission 


Jefferson  City,  Missouri 


Attention:  Mr.  Paul  Q.  Tulenko 
Chief,  Game  Section 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  to  examine 
the  attached  license  by  the  Department  of  the  Army  for  wild- 
life management  purposes  at  Bull  Shoals  Reservoir  Area  in  the 
State  of  Missouri  and  render  an  opinion  as  to  the  validity  of 
said  license  and  also  if  it  makes  you  legally  liable  in  any 
manner. 

Under  Section  I4.  of  the  Flood  Control  Act,  I9I4.6,  60  Stat. 
6I1I,  61*2,  the  chief  engineers  under  the  supervision  of  the 
Secretary  of  War  were  authorized  to  construct,  maintain  and 
operate  public  parks  and  recreational  facilities  in  reservoir 
areas  under  the  control  of  the  War  Department  and  to  permit 
construction,  maintenance  and  operation  of  such  facilities. 
Furthermore,  the  Secretary  of  <lar  Tinder  said  act  was  speci- 
fically authorized  to  grant  leases  of  lands,  structures  and 
facilities  thereon,  for  such  periods  and  terms  that  he  deemed 
reasonable.  It  further  provided  that  preference  shall  be 
given  to  the  Federal,  State  and  local  governmental  agencies. 
However,  all  such  leases  were  granted  under  such  rules  and 
regulations  as  the  Secretary  of  War  deemed  necessary.  Subse- 
quent thereto,  the  Act  was  amended  which  merely  changed  the 
title  of  the  Secretary  of  War  to  the  Secretary  of  the  Army. 
(See  lj.60d.  Title  lo,  U.S.C.A.) 

Under  the  foregoing  acts  of  Congress,  the  Secretary  of 
the  Army  nov;  has  supervision  of  the  lands,  structures  and 
facilities  in  the  State  of  Missouri.  »/e  find  nothing  In  the 
aforesaid  act  and  amendments  thereto  which  in  any  manner  will 
prevent  the  issuance  of  such  a license  or  permit  and  the 
Commission  entering  into  such  an  agreement.  Certainly  the 
Secretary  of  the  Army  has  specific  authority  to  execute  such 
an  instrument,  subject  to  all  rules  and  regulations  promul- 
gated by  him  for  any  period  and  on  whatever  terms  he  deems 
reasonable . 


Missouri  Conservation  Commission 


You  mention  the  fact  that  you  have  made  certain  correc- 
tions shown  in  red  pencil  on  the  attached  form  of  license, 
and  we  believe  that  these  corrections  are  well  taken.  How- 
ever, the  instrument  as  originally  drawn  is  valid  and  like- 
wise it  would  be  valid  if  the  corrections  indicated  or 
included  as  a part  of  said  instrument. 

You  further  inquire  if  you  decide  to  execute  this 
instrument  if  it  will  in  any  manner  make  you  liable.  Under 
the  instrument,  the  only  liability  the  Commission  would 
incur  would  be  damages  to  property  on  said  area  and  for  the 
violation  of  any  rules  and  regulations  promulgated  by  the 
Secretary  of  the  Army  covering  said  area. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
attached  license  for  wildlife  management  purposes  at  Bull 
Shoals  Reservoir  Area  in  the  State  of  Missouri  is  in  proper 
legal  fora  and  valid  and  that  the  only  liability  that  the 
Commission  may  incur  under  such  a license  is  for  damages  to 
property  on  said  area  and  for  violation  of  rules  and  regula- 
tions promulgated  by  the  Secretary  of  the  Army  covering  said 
area. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


c 
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Attorney  General 


SCHOOLS:  Board  of  Curators  of  the  University 

_ _ of  Missouri  authorized  to  maintain 

LADIO  AND  TELEVISION:  ana  operate  a TV  station  in  connection 

with  educational  function  of  the 
university. 


Adjust  1,  l<yS2 

7 . l4-  'T 


r.  Loator  . ( ox 
e.n-er,  oard  of  Curators 
University  oi  "issouri 
Columbia,  iasoari 


Dear  Sir: 

co  i r letter  at  hand  requcstln  an  opinion  o'  t .Is 
department  for  the  oard  of  Curators  of  the  University  of 
issouri,  which,  in  part,  reads: 

" t its  re  ul..r  icetin^  hold  Iriday, 

->rll  11th,  hotel  .'ueh.lebe.ch,  . .an3ns 
City,  is  sour  i,  the  oard  of  Curators 
unanimously  approved  co  raos  I:  tele- 
vision and  radio  ^roadcustin.  , coth  . 
oral  and  visual,  which  would  i jelude 
all  o.  the  arts  and  sciences  pertaining 
to  oral  and  visual  ^roadcastin.  . hcco 
courses  w ill  ue  in  use  uou innin 
Loptenber  of  this  year.  It  is,  there- 
fore, requested  that  you  c‘^ve  us  aa 
opinion  eased  upon  the  met  that  wo  will 
have  television  and  radio  uroadcnatln, ; 
courses  and  that  it  is  our  desire  to 
establish  a television  uroHdcastlri£ 
station  nt  the  University  of  Missouri 
for  the  basic  purposes  of  teachin  and 
trainin  otudents  in  these  respective 
arts. 

” .hilo  a portion  oj  the  pro  rans  nay  . e 
sold  for  commercial  purposes,  the  basic 
purpose  will  be  for  teachin  . ..e  relieve 

t.:at  by  huvlnj  comnercial  pro  rana  in 
connection  with  the  re  ul  >r  studies  oy 
our  students,  tnoy  will  ; et  practical  and 


r.  Lester  E 


Cox 


first-hand  knowledge  of  commercial  radio 
and  television  in  which  field  they  will  ue 
trained.  It  is  also  understood  that  there 
will  ce  no  basis  of  profit  from  the  opera- 
tion cf  television  a3  any  amount  thut  is 
received  for  commercial  purposes  will  be 
reinvested  in  the  urainin  of  such  students 
in  the  various  broadcasting  arte  or  in 
acquiring  additional  equipnont  for  thoir 

training. 

"If  your  yood  offices  will  furnish  us  an 
opinion  based  upon  these  facts,  stating 
that  the  board  of  Curators  has  incorporated 
a3  a part  of  its  curriculum  actual  courses 
in  television  science,  that  because  of  such 
action  the  Curators  would  be  authorized  to 
operate  a television  station  in  order  to 
provide  complete  and  actual  training  facil- 
ities in  connection  with  these  courses. 

Your  help  will  certainly  ue  appreciated  as 
the  freeze  on  television  is  lifted,  and  we 
would  like  to  have  a letter  from  your  office 
alon;  this  line  to  attach  to  our  application 
to  the  FCC." 

In  advising  you  on  the  question  presented  it  oocones 
necessary  to  consider  certain  constitutional  and  statutory 
provisions  relatinc  to  the  Government  and  operation  of  the 
university. 

Re,  ardin.  the  Government  of  the  University  of  hissouri. 
Section  9(a)  of  Article  IX  of  the  i'.issouri  Constitution  provides 

"The  Government  of  the  State  University 
shall  be  vested  in  & board  of  curators 
cons is tiny  of  nine  members  appointed  by 
the  Governor,  by  and  with  the  advice  and 
consent  of  the  senate." 

In  this  connection  Section  172.010,  TiSI'.o  19k9  » provides: 

"A  university  is  hereby  instituted  in  this 
state,  the  Government  whereof  shall  be  vested 
in  a board  of  curators." 
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Section  172.020,  7-3 Ho  19^9,  in  part,  provides: 

’’The  university  is  hereoy  incorporated  and 
created  a body  politic,  and  shall  bo  known 
by  the  name  of  'The  Curators  of  the 
University  of  Missouri,  ' arid  by  that  nane 
shall  have  perpetual  succession,  power  to 
sue  and  be  sued,  complain  and  defend  in 
all  courts;  to  make  and  use  a common  seal, 
and  to  alter  the  3ane  at  pleasure;  to  take, 
purchase  and  to  sell,  convey  and  otherwise 
dispose  of  lands  and  chattels;  to  act  as 
trustee  in  all  cases  in  which  there  be  a 
Gift  of  property  or  property  left  by  will 
to  the  university  or  for  its  benefit  or  for 
the  benefit  of  students  of  the  university; 
to  condemn  and  appropriate  real  estate  or 
other  property,  or  any  interest  therein, 
for  any  public  purpose  within  the  scope  of 
its  organization,  in  the  same  manner  and 
with  like  effect  as  is  provided  in  chapter 
523,  RSHo  19l|9,  relating  to  the  appropria- 
tion and  valuation  of  lands  taken  for  tele- 
graph, telephone,  {-ravel  and  plank  or  rail- 
road purposes;  t ■ •>" 

Under  the  provisions  of  the  last-quoted  section  the 
university  is  established  as  a corporate  entity,  and  as  such 
has  such  pov/er3  as  are  expressly  conferred  upon  it,  such  as  to 
sue  and  be  sued;  to  take,  purchase,  sell  and  otherwise  dispose 
of  lands  and  chattels;  to  condemn  and  appropriate  real  estate 
and  other  property. 

The  Supreme  Court  of  .Missouri  has  also  declared  that  the 
board  of  Curators,  acting  in  behalf  of  the  university,  hc3  oroad 
power  conferred  on  it  by  implication.  Thus  in  State  cx  rel. 
Curators  of  University  of  f iasouri  v.  fcReynolds,  354  •'°*  1199* 
193  3. Vi.  (2d)  6ll,  the  court,  in  determining  that  the  board  had 
implied  power  to  issue  revenue  bonds  to  finance  the  erecting  of 
dormitories,  said  at  S.'.V.  l.c.  6l3: 

"Although  the  Legislature  has  specifically 
authorized  cities  to  issue  revenue  bonds, 
the  fact  it  has  not  Given  the  curators 
such  express  power  does  not  prevent  the 
implication  of  such  power.  The  broad 
powers  historically  exercised  Ly  the  cura- 
tors without  specific  legislative  authority 
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or  appropriations  present  a different  situa- 
tion from  an  ordinary  municipal  corporation 
depending  entirely  upon  taxation  for  its 
support  and  with  powers  rigidly  limited  by 
statute  or  c'narter." 

Section  172.100,  HSKo  1914.9,  vests  the  curators  with  the 
powers  to  make  bylaws  or  ordinances,  rules  and  regulations  as 
may  be  expedient  for  the  accomplishment  of  tho  trust  reposed 
in  them,  which  would  be  the  overnment  of  the  State  University. 
Thus  tho  section  reads: 

"The  curators  shall  have  power  to  make  such 
bylaws  or  ordinances,  rules  end  regulations 
3 they  may  judge  most  expedient  for  the 
accomplishment  of  the  trust  reposed  in  them, 
and  for  the  government  of  their  officers  and 
employees,  and  to  secoro  their  accountability, 
and  to  delegate  so  much  of  their  authority  as 
they  may  deem  necessary  to  such  officers  and 
employees  or  to  committees  appointed  ~y  the 
boa rd." 

In  the  case  of  Pyeatte  v.  board  of  Regents  of  University 
of  Oklahoma,  102  F.  Supp.  I4.07 , the  court  wa3  considering  similar 
constitutional  and  statutory  provisions  contained  in  the  Oklahoma 
statutes  in  determining  the  powers  of  the  Board  of  Regents  of  the 
University  of  Oklahoma.  At  l.c.  4^3  the  court  said: 

‘'Title  70  O.S.^.  Sec.  1210  provides  as 
follows:  ’The  said  board  of  regents  shall 

make  rules,  regulations  and  by-laws  for  the 
good  government  and  management  of  the  uni- 
versity and  of  each  department  thereof; 
prescribe  rules  and  regulations  for  the  ad- 
mission of  students  * •>.' 

"Over  and  above  tue  express  power  conferred 
upon  the  board  of  Regents  by  the  statutory 
provision,  the  Oklahoma  Constitution  also 
provides  for  government  of  the  University  by 
the  .oard  of  Regents.  Article  13,  Sec.  3, 

Oklahoma  Constitution.  The  term  ’government' 
is  very  broad  and  necessarily  includes  the 
power  to  pass  all  rules  and  regulations  which 
the  .x>ard  of  Regents  considers  to  be  for  the 
benefit  of  the  heel  th,  welfare,  -orals  and 
education  of  the  students,  so  long  as  such 
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rules  are  not  expressly  or  impliedly  pro- 
hibited. Rheam  v.  Board  of  Regents  of 
University  of  Oklahoma,  l6l  Okl.  268,  18 
P.  2d  535.” 

The  Constitution  of  Missouri,  like  that  of  Oklahoma,  vest3 
the  government  of  the  State  University  in  a particular  board. 

The  Legislature,  uy  statutory  enactment,  has  expressly  conferred 
broad  regulatory  power  on  said  board  in  order  that  it  may  ac- 
complish the  trust  reposed  in  it  in  governing  the  university. 

Therefore,  it  would  appear  that  the  Board  of  Curators  of 
the  University  of  Missouri  would  have  the  power  to  pass  rules 
and  regulations  and  to  take  such  other  measures  as  it  would  con- 
sider to  oe  for  the  oenefit  of  the  health,  welfare,  morals  and 
education  of  the  students  receiving  educational  advantages  from 
that  institution,  so  long  as  such  rules  and  regulations  were  not 
expressly  and  impliedly  prohibited. 

By  legislative  enactment  tnere  has  oeen  established  in 
connection  with  the  Btate  University,  and  a3  distinct  departments 
thereof,  a College  of  Agriculture  and  a School  of  Mines  and 
Metallurgy.  It  i3  so  provided  by  Section  172.430,  RSUo  1949. 

However,  there  are  several  other  departments  of  the  State 
University  which  have  not  been  provided  for  by  an  act  of  the 
Legislature,  but  which  nevertheless  have  been  created  in  carry- 
ing out  the  educational  program  of  the  school.  Some  of  these 
are  the  departments  of  journalism,  law,  medicine,  etc. 

Moreover,  the  Legislature  lias  recognized  the  existence  of 
departments  of  the  university  other  than  that  of  agriculture 
and  mines  and  metallurgy.  Thus  Section  172.450,  RSKo  1949* 
provides : 


"The  college  of  agriculture  and  the  school 
of  mines  and  metallurgy  herein  provided  for 
shall  have  each  a separate  and  distinct  fac- 
ulty, whose  officers  and  professors  may  be 
tile  same,  in  whole  or  in  part,  as  the  of- 
ficers and  professors  in  other  colleges  and 
departments  of  the  university." 

presumably  tine  establishment  of  these  other  educational 
departments  was  done  under  the  direction  of  the  oard  of  Curators 
exercising  power  conferred  upon  it  by  earlier  constitutional  and 
statutory  provisions  similar  to  those  above  cited  and  quoted. 
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Furthermore,  in  expanding  the  educational  facilities  of 
the  university  the  board  of  Curators  lias  recently  approved 
the  institution  of  courses  In  television  and  radio  broadcasting, 
as  you  have  outlined  it  in  your  request.  The  authority  for 
ins ti tut in  said  courses  stems  from  that  expressly  and  inpliodly 
conferred  by  tho  constitutional  ana  statutory  provisions  above 
cited. 

The  question  which  you  have  presented  is  whether  or  not, 
in  connection  with  said  courses,  the  „oarti  of  Curators  is  author- 
ized to  establish  and  operate  a television  broadcasting  station 
at  the  university  for  the  basic  purpose  of  supplying  students 
complete  educational  training  in  these  respective  arts.  It  is 
further  understood  that,  if  3uch  a station  is  established,  it 
would  in  some  degree  be  used  for  commercial  purposes  in  the 
manner  indicated  and  the  income  or  money  received  from  its  com- 
mercial use  would  be  reinvested  in  tho  training  of  students  and 
in  acquiring  additional  equipment. 

If  such  authority  exists  for  the  moard  of  Curators  of  the 
University  jf  Missouri  to  establish  a television  oroadcasting 
station  and  operate  it  as  outlined,  it  must  stem  from  implied 
powers  for  nowhere  in  our  laws  is  such  authority  expressly 
conferred. 

Apparently  the  appellate  courts  throughout  the  country 
have  rarely  had  occasion  to  consider  the  right  of  colleges  and 
universities  to  enfcage  in  or  to  conduct  commercial  or  semi- 
commercial activities  In  connection  with  their  educational 
curriculums  for  there  is  a dearth  of  authority  on  the  question. 

In  the  case  of  Long  v.  board  of  Trustees,  21;  Ohio  App.  26l, 
lg>7  L'.L.  395,  a taxpayer's  injunction  suit  wa3  instituted  against 
the  .mai’d  of  Trustees  of  Ohio  btate  Univo:*3ity  to  restrain  them 
from  establishing  and  maintaining  a book  store.  For  some  years 
a private  corporation  had  maintained  a book  store  on  the  campus 
to  sell  books  and  supplies  to  students  and  professors.  The 
board  of  Trustees  desired  to  operate  a state  oook  store  and  sell 
books  and  supplies  to  the  students  on  practically  a cost  basis. 
They  purchased  the  stock  Inventory  of  the  private  corporation, 
assumed  a certain  amount  of  indebtedness  of  the  corporation  and 
made  additional  purchases  of  merchandise  amounting  to  several 
thousand  dollars.  In  decidin:  the  case  favorably  to  the  Board 
of  Trustees,  and  dismissing  the  plaintiff's  petition,  the  court, 
at  N.L.  l.c.  396#  397,  said: 

"The  constitutional  question  is  a challenge 
to  the  right  of  the  state,  or  an  agency  of 
the  state,  to  en  a e in  a commercial  enter- 
prise, where  such  enterprise  is  incidental 
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to  or  closely  corrected  with  a legitimate 
function  of  the  state.  This  is  a far- 
reaching  proposition.  Originally  the 
governmental  functions  of  the  state  were 
simple,  and  confined  strictly  to  state 
functions;  but  as  the  state  has  advanced 
the  government  becomes  nor©  complex.  In 
comparatively  recent  years  the  state  has 
enlarged  the  scope  of  its  enterprises  so 
as  to  include  many  that  have  heretofore 
been  considered  as  purely  private  enter- 
prises. These  are  mostly,  if  not  entirely, 
cases  or  Instances  where  a commercial  or 
private  enterprise  is  carried  on  as  acces- 
sory to  some  legitimate  function  of  the 
3tate.  This  is  especially  true  with  respect 
to  the  universities  of  the  state. 

"The  Ohio  State  University  i3  by  statute 
made  a body  corporate,  and  very  oroad  gen- 
eral po?/ers  have  oeen  conferred  upon  it  in 
respect  to  the  adoption  of  by-laws,  rules 
and  regulations  for  the  wovemmont  of  the 
University,  and  no  express  limitation  is 
found  as  to  the  general  scope  of  the  powers 
and  duties  of  the  trustees  as  to  the  business 
to  oo  carried  on  by  the  University. 

"It  would  follow,  necessarily,  that  all  the 
enterprises  undertaken  by  the  University 
should  be  reasonably  incidental  to  the  main 
purpose,  to  wit,  the  maintenance  of  a 
University.  The  Ohio  State  University  has 
for  many  years  to  a limited  extent  engaged 
in  the  furnishing  of  supplies  to  University 
students  upon  a cost  basis.  U'e  see  no 
reason  why  this  is  not  a legitimate  enter- 
prise of  the  University,  subject  to  such 
limitations  as  may  be  imposed  Dy  statute. 

:v  > t > 

"The  State  University,  by  it3  board  of 
trustees,  has  been  given  general  authority 
by  statute  to  maintain  a University  and  to 
provide  for  the  control  and  government  thereof, 
and  that  authority  would  include  an  enterprise 
reasonably  incidental  to  the  main  purpose  of 
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the  University.  There  are  no  such  limitations 
with  respect  to  the  board  of  trustees  of  the 
Ohio  iitate  University  as  to  interfere  with  or 
prevent  the  incidental  enterprise  under  con- 
sideration. ■>  o" 

In  the  caso  of  Davie  v.  .mard  of  Regents  of  the  University 
of  California,  66  Cal.  App.  693*  227  P.  2if3 » a suit  for  damages 
was  instituted  against  the  University  of  California  by  a student 
charging  personal  injuries  received,  resultin  from  the  alleged 
negligence  of  a physician  who  performed  an  operation  on  the 
plaintiff  in  the  infirmary  maintained  by  tho  university.  Undor 
th6  rules  and  regulations  of  the  university,  students  enrolling, 
and  thereafter  semiannually,  were  required  to  pay  a three  dollar 
infirmary  fee  which  entitled  then  to  consultation  and  ordinary 
medical  service.  However,  for  surgical  operations  the  cost 
thereof  had  to  oe  oorne  by  the  patient.  It  wa3  alleged  that 
from  said  fees  from  all  students  the  university  realized  con- 
siderable profits,  and  that  maintaining  the  hospital  oy  the 
oard  of  Rogents  of  the  university  was  somethin;  separate  and 
apart  from  any  educational  function  and  was  In  fact  a proprie- 
tary or  private  function  of  the  university.  The  Appellate  Court 
of  California,  in  upholding  the  sustaining  of  a demurrer  to  the 
plaintiff's  petition,  said  at  P.  2I44,  2^6: 

"The  main  contention  of  appellant  and  tho 
one  chiefly  relied  upon  for  a reversal  Is 
that  the  complaint  shows  tiiat  defendant 
has  undertaken  to  do  somethin,  soparate 
ana  apart  from  any  educational  functions, 
and  in  consequence  thereof  lias  become  liable 
for  the  alleged  tortious  act.  In  support 
thereof  it  is  argued  that  the  defendant 
corporation,  the  Regents  of  the  University 
of  California,  lias  a dual  character 
tovernmental  and  also  proprietary  and 
private  - and  when  acting  In  the  latter 
capacity  its  liabilities  arising  out  of 
either  contract  or  tort  are  the  same  as 
those  of  natural  persons  or  private  corpora- 
tions, ana  he  Invokes  the  application  in 
his  favor  of  the  rule  established  by  the 
decisions  of  this  state,  that  a municipal 
corporation  is  liable  for  torts  of  its 
agents  committed  in  tho  performance  of 
activities  or  functions  purely  private  and 
proprietary  in  their  nature. 
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"Respondent,  on  the  other  hand,  contends 
that  the  pleading  shows  on  its  i'ace  that 
the  infirmary  is  maintained  as  a part  of 
the  University  of  California,  operated 
only  in  connection  with  the  educational 
functions  thereof,  and  this  being  so,  it 
is  not  liable  for  the  torts  of  its  agents 
committed  in  connection  therewith.  :<■ 

.s- 

"he  do  not  deem  an  extensive  review  of  the 
authorities  from  the  other  states  essential, 
and  it  would  answer  no  useful  purpose. 

Suffice  it  to  say  that  they  ; enerally  hold 
that  the  maintenance  of  a hospital  by  a 
municipality  is  a governmental  function, 
and  that  in  the  conduct  thereof  the  munici- 
pality is  not  liable  for  the  tortious  acts 
of  its  employees. 

"Reading  the  complaint  in  the  present  action 
from  its  four  corners,  it  conclusively  ap- 
pears therefrom  that  the  infirmary  in  question 
is  conducted  by  the  defendant  corporation  for 
the  exclusive  use  of  the  students,  and  that 
it  is  so  conducted  by  it  for  the  sole  purpose 
of  safeguarding  and  protecting  the  health  of 
the  student  body.  This  being  so,  it  is  in 
no  sense  an  organization  for  profit,  and  the 
imposition  of  the  small  fee  does  not  convert 
this  governmental  function  into  a proprietary 
one.  -:!•  ■> 

"This  being  so,  the  promotion  and  welfare  of 
the  students  in  this  respect  must  be  held  to 
be  the  exercise  of  a duty  involving  govern- 
mental functions  in  the  highest  degree." 

In  Fanning  v.  University  of  Minnesota,  183  Minn.  222,  236 
N.W.  217,  a taxpayer’s  injunction  suit  was  instituted  to  enjoin 
the  erection  of  a dormitory.  Part  of  the  cost  of  building  the 
dormitory  was  to  be  realized  from  earnings  of  the  university 
press  which  did  work  not  connected  with  the  university.  In 
ruling  that  this  was  proper  the  Suoreme  Court  of  Minnesota  said, 
S.W.  l.c.  220: 
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"The  university  has  a so-called  university 
press  intended  primarily  for  its  own  publi- 
cations ana  incidental  university  uses.  It 
prints  for  the  departments  and  charges  them. 

This  is  a natter  of  accounting.  It  does 
work  not  connected  with  university  purposes 
at  not  loss  than  current  rates.  These  earn- 
ings it  puts  In  the  dormitory  fund.  The 
oarnlni'3  are  Incidental  to  the  use  of  the 
plant  xor  'university  purposes.  The  Doard  has 
not  ostaTiliohed  a print  in,  ^ plant  in  competi- 
tion with  private  plants  and  doos  not  contem- 
plate doing  so.  It  is  only  thi3,  that  earnings 
accrue  for  work  convonicntly  done  by  its  press, 
out  wholly  incidental  to  its  main  use  for 
proper  university  purposes,  and  it  chooses  to 
use  then  in  building  a dormitory.  There  is 
no  loral  oujection.”  (.map  has  is  ours.) 

however,  in  State  ex  rel.  v.  Southern  Junior  College, 
l66  Term.  535#  & 4 S.Vf.  (2d)  9*  the  Supreme  Court  of  Tennessee 
upheld  an  injunction  ordered  by  the  lower  court  to  enjoin  the 
school  from  engaging  in  the  commercial  printing  ousiness.  5ut 
we  oolievo  this  case  can  be  distinguished  from  the  Fanning  case. 
The  junior  college  was  a private  institution  operating  under  a 
charter  and  the  powers  conferred  therein.  The  school,  among 
other  courses,  offered  one  In  printing,  and  maintained  a printing 
shop.  Two  experienced  printers  were  employed  as  foremen,  and 
the  students  taking  the  printing  course  did ^ the  other  work  in 
the  shop.  The  evidence  also  showed  that  6 2}>  of  the  woi’k  done 
was  commercial  printing,  in  direct  competition  with  other  private 
printers.  It  also  appeared  from  the  evidence  that  the  total 
profit  of  the  print  shop  for  the  year  1932  was  applied  to  the 
general  purposes  of  the  school  rather  than  to  maintain  and  op- 
erate the  print  shop.  Furthermore,  the  charter  under  which  the 
college  operated  contained  an  expressed  provision  that  it  shall 
not  possess  the  power  to  buy  or  sell  products  or  engage  In  any 
kind  of  trading  operation.  In  ruling  on  the  case  the  court, 
at  S....  l.c.  10,  said: 

"Iho  chancellor  o;:prc3scu  the  opinion  that 
there  was  obviously  no  express  power  con- 
ferred upon  the  defendant  by  its  charter 
to  operate  a commercial  printing,  shop,  and 
that  no  such  authority  could  be  implied 
from  the  powers  granted,  3inco  the  carrying- 
on  of  the  business  of  commercial  printing 
had  no  reasonaole  relation  to  the  conduct 
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of  the  school.  The  chancellor  further 
thought  ti.at  tho  charter  denial  of  power 
on  the  part  of  the  corporation  'to  buy  or 
sell  products  or  en^aro  in  any  kind  of 
trading  operation'  was  an  express  prohibi- 
tion a,  ainst  the  conduct  of  a commercial 
printing  shop  by  it. 

"These  conclusions  seen  to  us  to  be  un- 
avoidable. Instead  of  being  an  incident, 
the  commercial  feature  absorbed  the  greater 
part  of  the  activities  of  this  printing,  shop, 
rithout  doubt  the  defendant  school  was  en- 
titled to  own  a printer's  outfit  and  to  use 
that  outfit  in  giving  practical  Instructions 
to  the  students  in  this  art.  The  Institu- 
tion, however,  had  no  authority  to  employ 
this  equipment  commercially  In  the  printing 
trade,  and  the  chancellor  properly  so  held. 

a n -»  ■» 

" ,.e  are  satisfied  tliat  the  defendant  school 
here  is  not  entitled  to  operate  Its  printing 
shop  as  formerly  -until  it  obtains  additional 
authority  from  the  Legislature. " 

In  the  case  of  fatcheller  v.  Commonwealth  ex  rel.  hector 
and  Visitors  of  University  of  Virginia,  lf6  Va.  109,  10  3.*,.  (2d) 
529,  the  court  was  considering  the  authority  of  the  Hoc tor  and 
Visitors  of  the  University  of  Virginia  to  obtain  a permit  for 
the  es tablishment,  maintenance  and  ope  atlon  of  an  airport.  The 
school  offered  specific  courses  in  the  science  of  aeronautics, 
and  tho  operation  of  the  airport.  If  pernittod,  was  to  be  cone 
in  connection  with  these  courses.  In  holding  that  the  university 
could  operate  the  airport  the  Supreme  Court  of  Virginia  took 
judicial  notice  of  the  fact  that  similar  institutions,  as  well 
as  the  university  itself,  were  operating  incidental  and  necessary 
enterprises.  In  ruling  on  the  question  the  court,  at  S.-J.  53 h» 
535,  said: 


"The  pilots  and  operators  who  will  own  the 
aircraft  which  will  be  used  for  student 
flight  Instruction  and  the  business  trans- 
actions of  these  parties  with  tho  Authority 
will  be  commercial . This,  however,  is 
purely  incidental  to  the  main  purpose  of 
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the  University  in  this  connection,  namely, 
the  training  of  students  in  the  science 
of  aeronautics. 


it  it  it  it  :t 

"The  University  by  Sec.  306  of  the  Code 
of  1919  ia  a corporation.  It  has  all  of 
the  powers  possossod  by  other  corporations 
under  the  provisions  of  Chapter  147  of  the 
Code.  It  has  not  only  the  powers  expressly 
conferred  upon  it,  but  it  also  has  the  im- 
plied power  to  do  whatever  Is  reasonably 
necessary  to  effectuate  the  powers  expressly 
granted.  13  Am.  Jur.,  Corporations,  Sec. 

7^0. 

"The  University  lias  for  many  years  engaged 
in  many  necessary  and  Incidental  enterprises 
which  might  be  termed  commercial.  Judge 
Fletcher,  spoakin,  for  the  commission,  says: 

" 'The  University  in  making  application  for 
the  permit  In  question  was  not  asking  for  the 
right  to  engage  In  commercial  aviation,  but 
only  for  the  right  to  operate  and  conduct  an 
airport  for  the  landing  and  departure  of 
civil  aircraft  engaged  in  commercial  aviation, 
upon  which  there  could  He  given  instruction 
in  student  flying  so  necessary  and  essential 
to  its  course  In  aeronautics.  The  planes 
(not  owned  by  the  University)  operating  on 
such  field  will  be  engaged  in  commercial 
aviation,  but  that  fact  would  not  involve 
the  University  in  commercial  aviation  - the 
most  that  can  bo  said  in  reference  to  the 
granting  of  the  permit  is  that  the  University 
will  oe  authorized  by  the  permit  to  own  and 
operate  an  airport  upon  which  aircraft  en- 
gaged in  commercial  aviation  may  land  or  take 
off,  but  this  would  not  involve  it  in  a purely 
commercial  or  industrial  enterprise,  but,  as 
has  been  shown,  in  an  enterprise  necessary  to 
and  incidental  to  the  full  and  complete  In- 
struction in  the  course  In  aeronautics  which 
it  has  established. 
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" ’The  objection  to  the  granting  of  the  pro- 
posed airport  on  the  ground  that  it  involves 
the  University  of  Virginia  in  a commercial 
activity,  would  seen  not  to  be  ?/ell  founded 
in  view  of  other  incidental  enterprises  con- 
ducted by  the  University  of  Virginia  and  by 
institutions  of  the  state  similar  to  the 
University,  the  authority  to  conduct  such 
enterprises  havin'  been  generally  accepted. 

There  would  seen  to  be  but  little  distinction 
between  the  acquisition  and  operation  of  an 
airport  of  the  nature  of  that  applied  for  and 
of  other  activities  conducted  by  the  University 
of  Virginia,  of  which,  in  so  far  as  such  facts 
do  not  definitely  appear  of  record,  the  Com- 
mission takes  judicial  notice,  as  being  natters 
of  co muon  knowledge,  of  public  record,  of 
government,  etc.,  and  which  would  seen  under 
the  authorities  to  bo  permissible.  ’ 

"The  University  operates  a large  hospital,  a 
fai*m,  a dining  hall,  and  many  other  necessary 
but  incidental  enterprises.  The  sane  is  true 
of  other  State  educational  institutions. 

"Upon  the  whole  wo  are  of  opinion  to  affirm 
the  order  of  the  commission." 

In  Villyard  v.  Regents  of  University  System  of  Georgia, 

20i|.  Ga.  517,  50  S.E.  (2d)  313*  suit  was  instituted  to  enjoin  the 
defendants  from  operating  a laundry  and  dry-cleaning  business 
and  furnishing  services  at  reduced  prices.  Said  business  was 
being  operated  at  one  of  the  state  colleges,  and  the  customers 
were  both  students  and  the  public,  cordis  ting  mostly  of  general 
employees,  faculty  members,  executive  officers,  and  their  re- 
spective families.  In  ruling  on  the  question,  and  upholding  the 
right  to  conduct  said  business,  the  Supreme  Court  of  Georgia 
sa id,  S.b.  l.c.  315,  31c: 

"The  duties  and  powers  of  the  Ee,:ent3  of 
the  University  System  of  Georgia  are  set 
forth  in  the  Code,  Secs.  32-101  et  seq. 

They  are  untrammelled  except  by  3uch  re- 
straints oi  law  as  arc  directly  expressed, 
or  necessarily  implied.  ’Under  the  powers 
granted,  it  becomes  necessary  ->  * **  to  look 
for  limitations,  rather  than  for  authority 
to  do  specific  acts.  ••  Limited  only  by 
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their  proper  discretion  and  by  the  Constitu- 
tion and  law  of  thi3  state,  they  nay  "exercise 
any  power  usually  granted  to  such  corporation."  ' 
State  v.  Rerents  of  the  University  System  of 
Ga.,  179  ^ 210,  227,  175  S.  ..  5&7,  576. 

"whether  or  not  the  operation  of  a laundry 
and  dry-cleaning  service  by  a State  college 
at  reduced  prices  for  the  benefit  of  students, 
faculty  members,  and  persons  connected  with 
the  institution,  constitutes  unfair  competition, 
is  a question  of  first  impression  in  .eorgia. 

"In  Davlson-RJ cholson  Co.  v.  Found,  147  ba. 
447(4^),  9 ^ S.E.  560,  thi3  court,  in  dealing 
Y/ith  the  powers  and  duties  granted  by  the 
legislature  to  the  ooard  of  trustees  of  a 
State  educational  institution,  held  that 
'the  right  to  protect  a public  educational 
Institution  and  its  student  body  is  equal  to 
or  superior  to  tho  right  of  one,  03  a merchant, 
desiring  to  deal  with  such  institution,  or 
its  students'. 

"In  other  jurisdictions,  enterprises  held  to 
be  reasonably  related  to  the  education,  wel- 
fare, and  health  of  student  bodies,  and 
therefore  not  to  constitute  unfair  competition, 
include  the  following:  cafeterias  which  were 
operated  primarily  for  the  student  body,  but 
which  also  served  the  faculty,  and  occasionally 
parents  and  visitors.  Goodman  v.  School 
district,  10  Cir.,  3 2 F.  2d  586,  63  A.L.R.  92 
and  annotation  on  page  100;  Ralph  v.  Orleans 
Parish  School  board,  158  La.  659(2),  lOlj.  So. 

490;  Ileripel  v.  School  District,  106  Wash.  634, 

59  ?•  2d  729;  bozenaa  v.  Morrow,  Tex.  Civ. 
hpp . , 34  3.  ...  2d  654;  rental  of  school  prop- 
erty for  opera,  public  dance,  or  community 
purpose,  in  competition  with  privato  business 
(l^sard  v.  hoard  of  education  of  Rorth  Summit 
School  Dist.,  8l  Utah  51,  l6  P.  900;  Young  v. 
ooard  of  Trustees  of  jroadwater  County  High 
School,  90  Mont.  576(3),  4 P.  2d  725;  Merryman 
v.  School  District  ilo.  l6,  L3  .Vyo.  376,  5 P.  2d 
267,  86  A.L.R.  1181);  operating  a store  for  the 
purpose  of  selling  books  and  other  student 
supplies  to  university  students  and  professors 
upon  a cost  basis  (Long  v..  hoard  of  Trustees 
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of  Ohio  State  University,  2l|  Ohio  App.  26l(l), 

157  395)»  operating  a university  press 

for  work  done  outside  of  that  done  for  uni- 
versity, the  earnings  being  incidental  to  its 
uso  for  'university  purposes  (Fannin;  v. 

University  of  Minnesota,  183  Minn.  222(5), 

236  N.'.V.  217);  maintenance  of  a recreation 
center.  Dodge  v.  Jefferson  County  Board  of 
Education,  298  Ky.  1(2),  l8l  S.W.  (2d) 
operation  of  a university  infirmary  Davie  v. 

Board  of  Regents  of  University  of  California, 

66  Cal.  App.  &93»  227  P.  2I4.3 ; manufacture  and 
distribution  of  hog-cholera  serum  to  farmers 
and  swine-growc““  ~t  cost  (fisher  v.  I.oard  of 
fegents  of  the  University  of  Nebraska,  108 
Neb.  666,  673,  139  H.W.  l6l. 

"Applying  the  above  legal  principles  to  the 
facts  of  the  present  case,  if  the  operation 
of  the  laundry  and  dry-cleaning  service,  at 
a price  less  than  the  commercial  rate  for  the 
benefit  of  those  connected  with  the  school, 
is  lawful,  it  matters  not  that  such  enterprise 
is  competitive  with  the  plaintiffs'  business. 

'.ihen  free  public  schools  were  first  estab- 
lished, they  competed  with  and  ultimately 
drove  from  the  field  numerous  private  schools, 
but  those  who  conducted  the  private  schools 
could  not  complain  of  unfair  competition 
since  the  state  had  the  right  to  estaolish 
the  free  school  system.  Universities  and 
colleges  established  by  the  states  are  in 
uirect  competition  with  privately  controlled 
colleges,  but  the  competition  is  not  unfair 
nor  unlawful  because  the  state  has  the  power 
to  establish  its  universities  and  colleges, 
and  to  support  them  by  taxation. ' Beard  v. 

Board  of  education  of  North  Summit  School 
Dist.,  81  Utah  51,  56,  l6  P.  2d  900,  902, 
supra." 

In  the  -atcheller  case  the  court  pointed  out  that  the  uni- 
versity had  for  many  years  been  engaged  in  Incidental  enterprises 
which  might  oe  termed  "commercial."  The  same  i3  also  true  re- 
garding the  University  of  Missouri. 

To  name  some  of  the  incidental  commercial  activities  con- 
ducted at  the  university,  there  is  maintained  and  operated  a 
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university  bool:  store,  a cai’eteria,  a dairy  and  dairy  salesroom 
where  all  dairy  products  are  sold,  3ales  of  poultry  and  eggs 
are  made,  in  connection  with  horticulture  there  are  orchards 
maintained  and  fruit  therefrom  is  sold,  in  connection  with  field 
crops  seeds  of  various  hinds  are  sold,  in  connection  with  the 
instruction  in  forestry  trees  and  shrubs  aro  sold,  in  animal 
husbandry  stock  is  sold,  and,  also,  a university  hospital  and 
infirmary  aro  maintained. 

v.e  have  been  informed  by  Federal  Communication  authorities 
that  other  state  educational  institutions  maintain  and  operate 
radio  uroadcastin:;  stations,  and  in  one  instance  a television 
station  is  operated  together  with  a broadcasting  station.  Some 
of  these  schools  are:  Ur'*,re>'i',sity  of  Oregon,  Michigan  State, 
University  of  Minnesota,  university  of  Wisconsin,  University  of 
Florida,  University  of  Illinois,  University  of  Forth  jakota 
and  University  of  South  Dakota,  and  Iov/a  State  at  Ames,  Iowa, 
has  both  a broadcasting  and  television  station. 

..hile  the  traditional  idea  regarding  the  function  of  the 
university  is  that  of  furnishing  education  to  the  students  on 
the  campus  attending  the  school,  there  is  also  carried  on  an 
extensive  adult  education  and  extension  service  program  for  the 
purpose  of  bringing  education  to  the  people  of  Missouri  through- 
out the  state. 

This  program  is  a part  of  the  educational  facilities  of 
the  university  carried  out  under  its  direction  and  control. 
Courses  in  many  phases  of  education  are  conducted  in  different 
localities  throughout  the  3tate.  Catalogues  are  prepared  by 
the  university  giving  information  regarding  the  adult  education 
and  extension  service  program. 

The  Legislature  makes  sizeable  appropriat ions  for  the 
university  to  conduct  this  program.  According  to  figures  re- 
cently furnished  by  the  university,  an  appropriation  for  adult 
education  and  extension  service  in  the  amount  of  ? 131,750  was 
made  for  the  1951-53  biennium. 

Other  than  the  adult  education  and  extension  service 
program,  many  extramural  educational  activities  are  conducted 
by  the  'university,  particularly  in  the  field  of  agriculture. 

In  recent  years  the  value  of  visual  aid  in  education  has 
been  recognized,  and  today  it  is  used  extensively. 
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Television  might  be  considered  in  its  infancy,  but  already 
it  has  been  used  for  educational  purposes,  at  leas.,  in  the  field 
of  medicine.  Unquestionably  its  extended  use  as  a teaching 
technique  in  many  phases  of  education  is  forthcoming. 

At  the  tine  of  the  adoption  and  passage  of  the  constitu- 
tional and  statutory  provisions  relating  to  the  University  of 
Missouri  it  was  undoubtedly  intended  that  the  university  would 
grow  and  extend  its  educational  advantages  commensurate  with 
the  times.  /. s said  by  the  court  in  the  fanning  case,  supra, 

H.W.  l.c.  219: 

'*  .v  k ■>.>  The  statute  and  Constitution  in- 
tended a university  which  would  grow  and 
develop  and  undertake  activities  in  the 
way  of  research  and  in  other  respects  not 
then  visualized  in  the  dreams  of  its 
founders . •:*<■  «■" 

You  have  stated,  however,  if  a television  station  is 
operated  by  the  university  it  will  be  used  to  some  extent  for 
commercial  purposes.  By  this  we  understand  that  some  commercial 
time  will  be  sold  to  advertisers.  It  is  conceivable  that  the 
marketing  of  television  advertising  in  itself  would  be  a phase 
of  the  education  in  that  field  from  which  students  taking  the 
courses  in  television  and  broadcasting  would  benefit. 

As  long  as  the  maintenance  and  operation  of  a television 
station  would  be  for  the  principal  purpose  of  education,  any 
commercial  activities  incident  to  its  educational  purpose  and 
use  would  not  render  its  operation  illegal.  Such  wo  believe 
is  in  accord  with  the  authorities  heretofore  cited. 

CONCLUSION 


In  the  premises,  it  i3  the  opinion  of  this  department  that 
the  Board  of  Curators  of  the  University  of  Missouri  would  be 
authorized  to  maintain  and  operate  a television  station  in  con- 
nection with  the  university  in  carrying  out  its  educational 
purpose. 


Respectfully  submitted, 


Attorney  General 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 
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AGRICULTURE:  Hogs  appraised  and  slaughtered  under  provisions  of 
Section  267*160  RSMo,  194-9*  may  be  disposed  of  at 
federally  approved  packing  plants,  and  claims  for 
indemnity  payable  therefor  by  State  of  Missouri  are 
legal  claims  to  be  paid,  if,  and  when,  an  appropriation 
is  made  for  such  purpose* 

September  3*  19£<? 
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Honorable  H*  L.  Curry 
State  Veterinarian 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Mr*  Curry: 

The  following  opinion  is  in  reply  to  your  recent  request  read- 
ing as  follows : 

"You  have  probably  noticed  in  the  paper 
that  plans  were  under  consideration  lor 
indemnifying  owners  ol  swine  that  have 
been,  or  may  be  found  to  be,  afieoted 
with  the  contagious,  infectious  disease 
of  swine  known  as  vesicular  exantnema, 
which  is  comparable  to  foot  and  mouth 
disease  affeoting  cattle,  sheep  and  swine* 

".dr*  Charles,  Brannan,  decretory  of  the 
U*  3*  Department  of  agriculture,  has  de- 
clared tuls  condition  to  be  an  emergency; 

and  tne  Federal  Government  are  drawing  up 
plans  for  indemnifying  owners  of  animals 
that  may  be  slaughtered  at  paOicing  estab- 
lishments operating  under  federal  inspec- 
tion. We  are  advised  tne  plan  will  provide 
for  tne  federal  and  state  governments  to 
paz'tiolpate  in  the  paying  of  ouch  Indemni- 
ties on  a fifty-fll ty  basis*  I have  been 
requested  to  advise  tne  Cnlef  of  tne  U*  3* 

Bureau  of  Animal  Industry  whetner  Missouri 
would  be  in  a position  to  participate  in 
such  a plan;  and  before  making  any  commit- 
ments obligating  the  State  of  Missouri  for 
payment  of  indemnities  in  connection  with 
this  matter,  I respectfully  request  a rul- 
ing on  this  question* 

"Is  there  any  legal  way  the  State  of  Mis- 
souri can  participate  in  the  indemnifying 
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ol  owners  of  swine  afflicted  witli  or  exposed 
to  the  disease  known  as  vesicular  exanthema 
(loot  and  mouth  disease  ol'  swine)  on  a coopera- 
tive basis  with  the  U,  3.  Department  ol  agri- 
culture, Bureau  ol  Animal  Industry,  unless  such 
animals  are  killed  and  buried  fortnwlth  alter 
being  quarantined  and  appraised  on  the  premises? 

It  is  my  understanding  tnat  tne  Federal  Govern- 
ment will  not  participate  in  such  Indemnities  ex- 
cept in  instances  where  such  hogs  are  slaughtered 
at  lederally  approved  packing  houses. " 

Tne  disposition  ol  the  State  legislature  ol  Missouri  with 
respect  to  cooperating  with  the  lederal  government  in  suppression 
ol  contagious  diseases  among  domestic  livestock  is  clearly  re- 
flected in  the  language  found  In  Section  267,070,  KSMo  1949, 
which  provides: 

"The  said  commissioner  ol  agriculture  and 
state  veterinary  surgeon  shall  oooperate  with 
any  commissioner  or  other  ollicer  appointed 
by  the  United  States  lor  tne  suppression  ol 
oontagious  diseases  among  domestic  animals, 
so  l&r  as  the  provisions  ol  this  chapter  and 
the  appropriation  made  in  aocord&nce  there- 
with will  allow  in  suppressing  and  preventing 
the  spread  ol  contagious  and  infectious  di- 
seases among  domes tio  animals  in  this  state." 

In  your  opinion  request  you  have  disclosed  that  vesicular 
exanthema  is  a loot  and  mouth  disease  ol  swine.  The  particular 
statute  applicable  to  tne  quarantine,  appraisal  and  slaughter 
ol  swine  affeoted  with  or  exposed  to  loot  and  mouth  disease  is 
Section  267,160,  WSMo  194V*  wnion  provides: 

"1,  Whenever  any  neat  cattle,  hogs,  sheep 
or  goats,  quarantined  by  tne  state  veteri- 
narian or  his  deputy  in  tnia  state,  affected 
with,  or  exposed  to  loot  and  mouth  disease, 
rinderpest  or  oontagious  pleuropneumonia, 
or  whioh  in  anywise  are  capable  ol  oommunioat- 
ing  either  ol  said  diseases  to  other  animals, 
said  animals  shall,  as  soon  as  they  are  ap- 
praised, be  killed  by  the  sheriff  ol  the  county 
in  whioh  the  animals  are  located,  or  by  a repre- 
sentative ol  the  commissioner  ol  agriculture,  as 
the  state  veterinarian  may  elect,  and  all  of  said 
animals  shall  be  deeply  burled,  and  the  caroassea 
thereof  shall  be  thoroughly  covered  by  quicklime 
or  other  effective  disinfectant. 
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"2.  Tne  appraisal  of  aucn  animals  shall  be 
made  jointly  by  the  owner  and  a representative 
01  the  commissioner  of  agriculture,  or  by  the 
owner  and  a representative  of  the  United  States 
department  of  agriculture  when  the  federal  govern- 
ment shall  elect  to  so  participate.  In  case  of 
any  disagreement  a disinterested  third  party  shall 
be  called  in  and  a majority  decision  as  to  the  ap- 
praisal of  such  livestock  shall  be  final.  Tne  rep- 
resentative of  the  commissioner  of  agriculture  or 
the  representative  of  the  United  States  department 
ol  agriculture  shall  prepare  an  itemized  statement 
of  me  appraisement  in  triplicate,  one  copy  of 
wnien  shall  be  presented  to  the  commissioner  of 
agriculture.  The  commissioner  shall  certify  a 
claim  for  one-half  of  the  appraisement  to  the 
governor,  which  shall  constitute  a legal  claim 
against  the  state  of  Missouri,  and  on  approval  of 
tne  governor  the  aceount  snail  be  certified  to  the 
state  comptroller,  and  a warrant  shall  be  Issued 
therefor,  but  in  no  case  shall  the  state  pay  more 
than  is  paid  by  the  federal  government  for  any 
animal  or  animals. 

"3-  No  Indemnity  shall  be  paid  by  the  state  for 
any  neat  cattle,  hogs,  sheep  or  goats  affected 
with  foot  and  mouth  disease,  rinderpest  or  con- 
tagious pleuropneumonia,  or  exposed  tnereto,  un- 
less such  animals  are  killed  and  buried  forthwith 
after  being  quarantined  and  appraised.  A careful 
account  of  the  cost  of  the  killing  and  the  bury- 
ing and  also  the  disinfecting  of  the  premises  shall 
be  Kept  by  a representative  of  the  commissioner  of 
agriculture,  or  a representative  of  the  United  States 
department  of  agriculture,  and  one-half  of  the  cost 
thereof  shall  be  paid  by  the  state  on  certificates 
of  tne  commissioner  to  the  governor,  and  the  governor 
shall  approve  and  certify  same  to  tne  state  comptroller 
and  a state  warrant  snail  be  Issued  to  the  owner  as 
payment." 


It  is  noted  that  subparagraph  1 of  Section  2O/.160,  hSmo, 
194.9,  quoted  above,  contal ns  a directive  as  to  the  manner  of 
disposal  of  diseased  animals  whioh  nave  been  ordered  killed. 

Your  opinion  request  discloses  that  tne  federal  government  will 
not  participate  in  paying  indemnities  unless  the  nogs  are  slaugh- 
tered at  federally  approved  packing  nouses,  te  find  notning  in 
the  language  found  at  subparagraph  1 of  Section  2b7.1bO,  KSUo, 
194-9*  which  makes  it  mandatory  that  the  hogs  be  disposed  of  only 
in  the  manner  therein  specified.  A rule  of  statutory  construction 
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particularly  applicable  In  this  instance  is  found  restated  In 
Morris  v.  Karr*  ll4  S.W.  (2d)  96 2,  3 i|2  Mo.  179#  l*e.  182,  aa 
follows: 


"Generally  speaking,  those  provisions  which 
do  not  relate  to  the  essence  of  the  thing  to 
be  done  and  as  to  which  compliance  is  a natter 
of  convenience  rather  that  substance  are  direc- 
tory, while  the  provisioxis  wnioh  relate  to  the 
essence  of  the  thixig  to  be  done,  tnat  is,  to 
matters  of  substance,  are  mandatory •" 

We  view  the  essence  of  the  thing  to  be  done  under  the  statutes 
in  question  to  be  to  control  the  spread  of  the  contagious  and  infec- 
tious disease  infecting  hogs,  and  if  that  may  be  as  effectively 
done  at  federally  approved  packing  houses  as  it  is  contemplated 
will  be  done  by  following  the  directory  language  contained  in  sub- 
paragraph  1 of  Section  2o7*l60,  RSMo,  1949#  we  do  not  consider  such 
statutory  provision  as  a bar  to  par tiolpation  in  the  federal  plan 
to  give  indemnities.  With  the  close  supervision  of  this  type  of 
project  by  the  State  veterinarian  and  the  state  commissioner  of 
agriculture,  as  provided  by  statute.  In  conjunction  with  the  repre- 
sentative of  the  United  States  department  of  agriculture,  wc  per- 
ceive of  no  danger  to  the  spirit  and  letter  of  our  State  statutes- 
in  this  regard  insofar  as  disposal  of  the  killer  animals  is  con- 
cerned. 

Indemnities  payable  tinder  Section  267.160,  supra,  to  effect 
full  and  complete  cooperation  between  our  state  and  federal  go- 
vernment as  directed  in  Section  267. 070,  supra,  are  limitfed  to 
appropriations  made  in  accordance  with  the  provisions  of  Gnapter 
2o7#  RSMo,  1949#  A search  of  legislative  acts  reveals  no  approp- 
riation to  pay  such  indemnities.  In  the  case  of  amontrout  v. 

Smith,  182  S.W.  (2d)  571*  353  Mo.  486,  the  Supreme  Court  of  Mis- 
souri dealt  with  a very  similar  problem  involving  a dangerous 
and  contagious  disease  affecting  cattle.  On  the  matter  of  paying 
claims  for  Indemnity  the  court  spoke  as  follows  at  353  Mo.  l.c. 

490* 

"is**  Of  course,  nothing  can  ever  be  paid, 
on  any  claim  against  the  state,  until  there 
is  an  appropriation.  But  valid  agreements 
may  nevertheless  be  made,  before  an  appropri- 
ation is  made  to  pay  what  is  due  thereunder, 
if  there  is  express  authority  for  making 
them." 

We  conclude  that  Sections  267.070  and  267. l60,  RSMo  1949# 
when  read  in  the  light  and  purpose  of  such  enactments,  consti- 
tute sufficient  authority  to  clothe  claims  properly  processed 
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under  Section  267. 160,  RSMo,  19^9 » with  legality  entitling 
their  payment,  if  and  when,  the  legislature  makes  a proper 
appropriation  therefor. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  hogs  affected 
with  foot  and  mouth  disease  may,  under  authority  contained  in 
Section  267.070  and  267. 160,  RSMo,  19^9,  be  appraised  and  sub- 
sequently slaughtered  at  federally  approved  packing  plants  in 
order  to  effect  full  cooperation  with  a plan  whereby  the  Federal 
Government  will  pay  one -half  of  the  indemnity  provided  for  dis- 
posal of  sucn  hogs;  and  the  indemnity  to  be  paid  by  the  State 
of  Missouri  constitutes  a valid  and  legal  claim  against  the 
State  to  be  disposed  of  if,  and  when,  a lawful  appropriation 
is  made  therefor. 

Respectfully  submitted. 


JULIAN  L.  U'MA LLhY 
Assistant  attorney  General 


APPROVED: 


J.  E.  TAYLuR 
Attorney  General 
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' ‘ SCHOOLS:  - Fublic  meeting  must  be  held  to  dissolve  a , 

* consolidated  school  district.  Proposition  to 

ELECTIONS:  form  common  school  districts  cannot  be  submitted 

at  the  same  public  meeting  wherein  an  election 
is  conducted  to  vote  on  the  proposition  of  dis- 
solving a consolidated  school  district. 
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October  2k,  1952 

/ - 


Honorable  Robert  E,  Crist 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  ..1  is  sour  i 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads: 

"Section  165.310,  M.R.S.A.  1949* 
relates  to  dissolution  of  a consoli- 
dated school  district,  and  provides 
for  a public  race  ting  of  the  resident 
voters  and  taxpayers  in  order  to  effect 
a dissolution.  Please  advise  if  under 
Section  l65,310  or  any  other  Soction, 
it  would  oe  possible  to  effoct  a dis- 
solution of  a consolidated  district 
which  was  organised  under  the  reorgani- 
zation plan  of  194? 1 b7  having  a regular 
elootion  and  casting  ballots  from  morning 
to  evening  rather  than  having  a public 
meeting . 

"Also,  please  advise  if  it  would  be 
possible  to  effect  a dissolution  of  a 
consolidated  school  district  and  to 
reorganize  into  common  school  districts 
at  the  same  election." 

Section  165.310,  RSMo  1949*  provides  for  the  procedure  to 
oe  followed  in  dissolving  or  disorganizing  a town,  city  or  con- 
solidated school  district,  and  reads  as  follows: 

"Any  town,  city  or  consolidated  school 
district  heretofore  organized  under  the 
laws  of  this  state,  or  which  may  b© 
hereafter  organized,  shall  be  privileged 
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to  disorganize  or  auolish  such  organization 
by  a vote  of  the  resident  voters  and  tax- 
payers of  such  school  district,  first  giving 
fifteen  days’  notice,  which  notice  shall  be 
signed  by  at  least  ten  qualified  resident 
voters  and  taxpayers  of  such  town,  city  or 
consolidated  school  district;  and  there  shall 
be  five  notices  put  up  in  five  public  places 
in  said  school  district.  Such  notices  shall 
recite  therein  that  there  will  ^e  a publlo 
nee tln;~  of  the  resident  voters  and  taxpayers 
of  sain  school  district  at  the  schoolhouse 
in  said  school  district  and  at  said  meeting, 
if  two- thirds  of  the  resident  voters  and 
taxpayers  of  such  school  district  present 
and  voting,  shall  vote  to  dissolve  such 
town,  city  or  consolidated  school  district, 
then  from  and  after  that  date  the  said  town, 
city  or  consolidated  school  district  shall 
oe  dissolved,  and  the  same  territory  in- 
cluded in  said  school  district  may  oe  organ- 
ized into  a common  school  district  under 
sections  165.1&3  to  165.260." 

(limphasis  ours.) 

The  aoove  statute  refers  to  a "public  meeting"  rather  than 
a special  or  regular  election  wherein  the  resident  voters  and 
taxpayers  vote  on  the  proposition  of  dissolving  the  school  dis- 
trict. While  the  statute  makes  reference  to  a public  meeting, 
it  is  apparent  that  when  such  a meeting  is  called  an  election 
is  conducted  at  said  meeting  to  vote  on  the  proposition  of  dis- 
solving the  school  district. 

In  the  case  of  State  v.  Clements,  30p  Mo.  297,  261;  3.A. 

98I;,  the  Supreme  Court  of  Missouri  had  occasion  to  consider  the 
above  statute  and  what  it  required.  The  court  was  considering 
a lawsuit  brought  to  determine  whether  or  not  a consolidated 
school  district  had  ->een  properly  dissolved.  In  referring  to 
what  is  now  section  165.310*  supra,  the  court,  at  S.W.  l.c.  9Q6, 
said  1 


"The  statute  does  not  provide  for  the 
taking  of  any  particular  steps  to  evidence 
the  disorganization  or  dissolution  of  a 
consolidated  school  district  by  the  meeting 
provided  for  in  the  statute,  other  than 
that  two-thirds  of  the  resident  voters  and 
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taxpayers  vote  for  dissolution  at  a meeting 
duly  called  for  that  purpose.  Such  meeting 
is  necessarily  governed  by  ordinary  and 
orderly  parliamentary  usage,  which  requires 
that  announcement  be  made  of  the  decisions 
reached  by  the  meeting  upon  questions  prop- 
erly pending  oefore  it,  and  that  minutes  be 
kept  of  the  proceedings  of  such  meeting. 

Of  very  necessity,  such  minutes  constitute 
priraa  facie  proof  of  what  transpired  at  such 
meeting. 

M it  ^ it  ..efore  the  result  of  the  election 
could  oe  declared,  ascertainment  must  bo 
made  by  the  meeting  of  tho  total  number  of 
resident  voters  and  taxpayers  of  the  dis- 
trict. The  statute  gave  the  mooting  the 
power  to  dissolve  the  consolidated  district. 

The  power  to  determino,  at  least  prima  facie, 
all  the  facts  authorizing  such  dissolution 
necessarily  resided  in  the  meeting  itself. 

It  seems  clear,  therefore,  that  the  declara- 
tion of  the  minutes  of  the  mooting,  that  the 
394  votes  cast  for  dissolution  constituted 
the  votes  of  more  than  two-thirds  of  the 
resident  voters  and  taxpayers  of  the  district, 
constituted  prima  facie  proof  of  that  fact, 
also.  Such  is  the  necessary  result  of  the 
powers  conferred  upon  such  meeting  by  the 
Legislature.  > w" 

In  view  of  the  language  in  the  aoove  case  it  is  our  thought 
the  statute  in  question  contemplates  that  a public  meeting  be 
held  at  which  time  an  election  is  conducted  to  vote  on  the  prop- 
osition of  dissolving  the  school  district.  Such  a meeting  must 
be  conducted  according  to  the  ordinary  rules  of  parliamentary 
procedure,  and  written  minutes  must  be  kept  which  are  prima  facie 
proof  of  what  transpired  at  tho  meeting,  and  the  results  of  the 
election  so  conducted. 

It  Is  difficult  to  see  how  a regular  election  could  be  held 
in  the  manner  you  have  indicated  and  at  the  same  time  comply 
with  all  the  requirements  as  declared  by  the  court  In  the  aoove 
case.  Moreover,  there  is  no  statutory  machinery  or  procedure 
for  conducting  3uch  an  election. 
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While  the  time  for  such  a public  meeting  could  probably  oe 
extended  from  morning  to  evening,  it  would  still  have  to  be 
conducted  as  a meeting  in  the  manner  outlined  by  the  court. 
Therefore,  in  answer  to  your  first  question,  the  dissolution 
of  a consolidated  school  district  would  have  to  be  accomplished 
by  a public  meeting  as  required  by  Section  l65«310,  supra, 
rather  than  by  a regular  election. 

How  to  proceed  to  your  second  question. 

Referring  again  to  Section  165*310,  it  is  provided  that 
after  the  date  of  dissolution  the  territory  within  the  school 
district  which  has  ceen  dissolved  mav  oe  organized  into  a common 
school  district  under  Sections  165.1&3  to  lo5»26o. 

We  oelie ve  it  would  first  do  necessary  to  dissolve  the 
school  district  in  an  election  conducted  in  a public  meeting 
before  an  election  could  be  held  to  organise  as  a common  school 
district.  This  would  preclude  voting  on  ooth  propositions  at 
the  same  election  or  at  the  same  meeting. 

Whenever  a consolidated  school  district  is  dissolved  it 
becomes  unorganized  territory.  It  was  so  held  in  state  v. 
Consolidated  School  Dist.  No.  3 of  Pike  County,  277  Mo.  28, 

209  3.W.  96. 

Section  165.163,  RS.V.o  1949*  provides  for  the  organization 
of  a common  school  district,  and,  in  part,  reads: 

"Whenever  there  shall  oe  in  this  state  any 
territory  not  organized  into  a common  school 
district,  and  contalnin.  within  its  limits 
twenty  or  more  pupils  of  school  age,  three 
or  more  taxpayers  of  such  territory  may  call 
a meeting  of  the  qualified  voters  of  such 
unorganized  territory,  or  such  part  thereof 
as  they  desire  to  organize  into  a school 
district,  by  first  giving  fifteen  days' 
notice  of  the  time,  place,  purpose  of  the 
meeting  and  boundary  lines  of  the  territory 
proposed  to  be  organized.  » 

Under  the  above  statute  it  would  appear  that  a common 
school  district  is  organized  from  unorganized  territory.  Con- 
sequently the  unorganized  territory  would  first  have  to  exist 
before  steps  could  be  taken  as  set  out  in  the  above  statute  to 
organize  a common  school  district.  »Ve  believe  this  would  neces- 
sarily require  a separate  election  to  organize  a common  school 
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district  subsequent  to  an  ©lection  wherein  a consolidated 
district  was  dissolved  and  which  resulted  in  the  creation  of 
unorganized  territory. 

In  the  Pike  County  case,  supra,  the  trial  court  by  its 
judgment  undertook  to  dissolve  a consolidated  district  and  at 
the  same  time  re-create  the  former  common  school  districts.  In 
holding  that  the  trial  court  had  no  such  power  the  Supreme 
Court,  at  3.W.  l.c.  98,  said: 

" •»  If  the  present  consolidated  school 
district  was  legally  established  (which  is 
the  basic  allegation  of  relator's  suit), 
then  its  dissolution,  even  If  validly  de- 
creed, would  not,  per  se,  restore  the  cor- 
porate franchises  of  the  previous  school 
districts,  nor  restore  its  directors  to 
their  former  offices  and  functions.  Neither 
was  it  within  the  judicial  power  of  the 
circuit  court,  after  dissolving  the  con- 
solidated district,  to  re-create  and  restore 
the  former  districts  or  their  officers,  even 
If  such  issue  had  been  within  the  pleadings, 
for  when  the  former  districts  ceased  to 
exist  as  such,  the  terrain  comprehended 
within  them  became  a part  of  the  new  con- 
solidated districts  formed  thereof,  and 
upon  a valid  dissolution  of  the  latter  such 
terrain  would  uecome  'unorganized  territory' 

(R.  S.  1909,  Sec.  10776),  and  could  there- 
after be  organized  into  school  districts 
only  by  the  method  prescribed  in  the  statute 
and  upon  the  votes  of  its  inhabitants  (R.S. 

1909,  Sec.  IO836 )»  It  is  clear,  therefore, 
that  so  much  of  the  judgment  of  the  learned 
trial  court  as  undertook  to  reincorporate 
the  former  school  districts  and  refunction 
their  officers  wa3  outside  the  issues  on 
trial,  as  well  as  outside  the  pale  of  Judi- 
cial authority.  So  much,  therefore,  of  the 
decree  In  the  present  case  as  undertook  to 
do  this,  was  a simple  nullity. M 

We  relieve  that  in  the  above  case  It  is  indicated  that  the 
dissolution  of  a consolidated  school  district  and  the  organiza- 
tion of  a common  school  district  cannot  be  accomplished  at  the 
same  time,  and  that  the  organization  of  common  school  districts 
can  only  be  accomplished  as  prescriDed  by  statute  after  the  un- 
organized territory  Is  created. 
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Moreover,  we  believe  that  the  matter  of  dissolving  a con- 
solidated school  district  and  the  reorganizing  of  common  school 
districts  are  two  separata  propositions.  You  inquire  if  they 
could  be  submitted  at  the  same  election,  although  you  do  not 
state  just  how  this  would  ce  done.  We  do  not  celieve  that  the 
two  propositions  could  be  united  and  submitted  as  one  proposi- 
tion to  the  voters  of  the  school  district  inasmuch  as  such 
practice  has  been  condemned  by  the  courts  in  similar  elections 
where  this  has  been  done.  State  ex  rel.  Pike  County  v.  Gordon, 
268  MO.  321,  188  S.W.  88j  State  ex  rel.  City  of  Joplin  v. 
Wilder,  217  Mo.  261,  ll6  S .iff.  1037. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
public  meeting  must  be  held  to  dissolve  a consolidated  school 
district  wherein  the  voters  and  taxpayers  residing  within  the 
school  district  vote  on  the  proposition  of  whether  or  not  the 
school  district  should  be  dissolved. 

Further,  it  is  our  opinion  that  the  voters  and  taxpayers 
of  a consolidated  school  district  cannot  vote  on  the  proposition 
of  dissolving  the  school  district  and  the  proposition  of  organ- 
izing common  school  districts  within  the  consolidated  school 
district  territory  in  the  same  election  held  at  the  public 
meeting. 


Respectfully  suomitted. 


APPROVED: 


Attorney  General 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 
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MOTOR  VEHICLES:  1)  Commercial  motor  vehicles  registered  for  a full  year.  •' 
Registration — 2)  Weight  load  change  immaterial.  3)  Maximum  weight  load 
1)  Operation:  permitted  full  year.  4)  Over  maximum  weight  limit  permitted 
by  highway  department.  Credit  to  owner  for  fees  paid 

before  if  fees  increase.  6)  Owner  may  operate  vehicle  under 
subsections  (8)  new  law  or  (10)  old  law.  7)  Farmer  may 
borrow  lease  or  rent  licensed  vehicle  from  another  farmer 


for  hauling  distances  over  twenty-five  miles  to  farm  of 
operator  under  Secs.  10  and  IQ.  Npuse  Bill  No.  283.  8) 
Resident  of  Missouri  cannot  f Ira^leased  vehicle  owned 
and  registered  outstate,  vehicle  not  being  subject  of 
agreement  for  sale  or  lease  and  not  in  possession  of 
potential  mortgagor  to  operate  from  Missouri  in  either 
interstate  or  intrastate  business  on  Missouri  highways 
unless  vehicle  registered  in  Missouri.  Foreign  licenses 
no  protection  to  operator  on  highways  of  Missouri. 


November  10 , 1952 

//-">  (/ 

Department  of  Revenue  ' 

State  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Mr.  Olen  B.  Curtis,  Supervisor 


Gentlemen: 


This  will  be  the  opinion  you  requested  from  this  office  on 
numerous  legal  questions  which  may  arise  in  the  administration  of 
the  terms  of  Conference  Committee  Substitute  for  Amended  Senate 
Committee  Substitute  for  House  Bill  No.  283,  66th  General  Assembly, 
relating  to  the  licensing,  taxation  and  regulation  of  the  operation 
of  motor  vehicles  in  this  State.  Your  letter  in  this  behalf 
reads  as  follows: 


"Several  questions  have  come  up  regarding 
the  administration  and  the  enforcement  of 
differences  in  requirements  of  registra- 
tion of  commercial  vehicles  under  the  old 
Statutes  and  the  new  law,  effective  July 
29,  1952,  as  set  out  in  Conference  Committee 
Substitute  for  Amended  Senate  Committee  Sub- 
stitute for  House  Bill  No.  283,  66th  General 
Assembly,  for  which  we  respectfully  request 
an  official  opinion  to  each  of  the  questions 
listed  herein: 


"1.  After  the  effective  date  of  this 
law,  are  all  commercial  motor  vehicles 
required  to  re-register? 

"2.  Is  the  owner  of  a commercial  motor 
vehicle  required  to  re-register  said 
commercial  motor  vehicle  after  the 
effective  date  of  this  law  providing 
he  continues  to  haul  the  same  weight 
load  for  which  the  vehicle  has  been 
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previously  registered  for  the  year 
1952? 

"3.  If  an  owner  purchased  1952  commer- 
cial license  for  over  44,000  pounds 
under  Section  301.060,  1949  Statutes, 
and  this  license  permitted  him  to 
haul  up  to  ^6,000  pounds,  would  this 
license  permit  him  to  haul  up  to 
60,010  pounds  after  the  effective 
date  of  this  new  law? 

"4*  Several  commercial  truck  owners  en- 
gaged in  heavy  hauling  purchased 
truck  license  for  gross  weight  of 
44,000  pounds  under  the  (old  law 
referred  to  above),  expecting  to  be 
permitted  with  special  permit  issued 
by  the  Highway  Department,  to  haul 
to  the  limit  of  the  permit,  which 
could  be  75*000  pounds  to  85*000 
pounds  on  special  occasions,  with- 
out additional  fees*  Would  this 
practice  be  permitted  under  the  new 
schedule  of  foes  as  outlined  in  this 
House  Bill  283*  or  must  he  re-register, 
paying  for  the  maximum  allowed  under 
House  Bill  283  before  being  permitted 
to  obtain  or  operate  under  special 
excess  weight  permit? 

"5*  When  a registrant  desires  to  increase 
the  weight  for  which  the  commercial 
motor  vehicle  is  licensed,  may  credit 
be  allowed  for  fees  originally  paid  to 
(a)  Tfotor  Vehicle  Registration  Depart- 
ment, (b)  Public  Service  Commission 

"6.  Assuming  that  commercial  motor  vehicles 
registered  prior  to  the  effective  date 
of  this  new  law  are  not  required  to  re- 
register, will  a commercial  motor  vehicle 
operator  be  permitted  to  operate  his 
vehicle  as  defined  in  Section  301.010, 
sub-paragraph  8,  Revised  Statutes  of 
1949,  or  es  defined  in  Section  301.010, 
sub-paragraph  9*  of  House  Bill  283? 
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"7,  Does  this  law  permit  a farmer  to 
(a)  borrow,  (b)  lease,  (c)  rent 
a commercial  motor  vehicle  from 
another  farmer  who  has  local  com- 
mercial license  on  his  vehicle, 
for  the  purpose  of  hauling  property 
to  the  farm  of  the  operator,  where 
the  haul  is  for  a greater  distance 
than  twenty-five  miles? 

”8,  May  a Missouri  resident  lease  from 
an  out-state  corporation  or  an  in- 
dividual owner,  a motor  vehicle 
owned  and  registered  in  the  name  of 
the  lessor  and  the  vehicle  is  not 
the  subject  of  an  agreement  for  con- 
ditional sale  or  lease  with  the  right 
of  purchase,  operate  this  vehicle  on 
the  foreign  license  (1)  intra-state, 
(2)  inter-state,  without  registering 
it  in  the  State  of  Missouri?" 


Some  of  the  questions  submitted  in  your  letter  are 
based  upon  the  further  question  whether  the  terms  of  number- 
ed sections  of  Chapter  301,  RS&o  1949»  or  the  terms  of  said 
House  Bill  No.  283,  shall  be  followed  in  the  administration 
of  the  Act  by  your  Department  where  some  vehicles  were  regis- 
tered under  the  old  law  for  a year,  and  where  there  is  an 
actual  or  an  apparent  conflict  between  such  provisions  of  the 
statutes.  Chapter  301,  RSMo  1949,  dealt,  as  do  the  provisions 
of  3aid  House  Bill  No.  283  deal,  with  licensing  and  taxing, 
among  other  provisions,  of  motor  vehicles  used  upon  the  high- 
ways of  this  State,  both  for  passenger  and  commercial  purposes. 
Your  letter  indicates  that  here  your  Deportment  is  more  par- 
ticularly concerned  with  the  questions  of  registration  of  com- 
mercial motor  vehicles  and  the  hauling  weights  and  fees  or 
taxes  to  be  paid  for  the  operation  of  such  vehicles  after 
July  29,  1952,  after  said  House  Bill  No.  283  goes  into  effect. 
Investigation  of  the  effective  date  of  said  House  Bill  No.  283 
discloses  that  this  bill  was  Truly  Agreed  To  and  Finally  Pass- 
ed by  the  66th  General  Assembly  on  March  24,  1952,  and  that 
the  General  Assembly  finally  adjourned  on  April  29,  1952. 
Section  29  of  Article  III  of  the  Constitution  of  this  State, 
1945,  provides  that  no  law  passed  by  the  General  Assembly 
3hall  take  effect  until  ninety  days  after  the  adjournment  of 
the  session  at  which  it  was  enacted.  Such  periods  of  time 
and  provisions,  therefore,  establish  July  29,  1952,  as  the 
effective  date  of  said  House  Bill  No.  283. 
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Section  301*030,  RSMo  1949*  provided  for  a system 
of  registration  of  motor  vehicles  of  all  types* 

A part  of  Section  1 of  Section  301*030  so  providing 

reads : 


"*  * * Commencing  July  1,  1949*  motor 
vehicles  shall  be  registered  for  a period 
of  twelve  consecutive  calendar  months**  * 

Section  301*030  of  House  Bill  No*  283,  makes  a 
distinction  in  the  period  of  time  for  which  motor  vehicles 
shall  be  registered  according  to  the  tjioe  of  vehicle*  Sec- 
tion 1 of  Section  301*030,  House  Bill (No.  283,  concerning 
such  registration  states,  in  part: 

* * Commencing  July  1,  1949*  motor 
vehicles , other  than  commorcial  motor 
vehicles,  shall  be  registered  for  a 
period  of  twelve  consecutive  months.  * 

. n 


Section  3 of  Section  301.030  of  House  Bill  No*  283, 
respecting  the  registration  of  commercial  motor  vehicles, 
in  part,  reads  as  follows: 

e 

"All  commercial  motor  vehicles  must  be 
registered  with  the  director  on  a calen- 
dar year  basis.  *«•*." 

Sections  301. 060  in  Chapter  301  and  301. 060  in  said 
House  Bill  No.  283,  each,  in  providing  for  the  registration 
fee  to  be  paid  on  motor  vehicles  refers  to  the  license  fee 
as  "annual  registration  fees."  This  supports  and  supplements 
the  quoted  text  from  Section  301.030,  HSMo  1949*  a*1**  the  quoted 
text  in  Section  3 of  Section  301.030  of  said  House  Bill  No* 

283,  supra,  as  indicating  that  the  Legislature  intended  in  the 
enactment  of  such  above-quoted  provisions,  that  the  registration 
of  motor  vehicles  shall  be  for  a period  of  twelve  months  and 
on  a yearly  basis.  If  then,  a commercial  ^vehicle  has  been 
registered  prior  to  the  effective  date  of  said  House  Bill 
No.  283,  such  commercial  motor  vehicle  may  not  be  required  to  be 
re-registered  during  the  period  of  its  existing  certificate 
of  registration*  We  believe  the  Legiiature  must  have  said 
in  express  terms  that  a new  registration  of  such  motor  vehicles 
would  be  required  after  the  effective  date  of  said  House  Bill 
No.  283  and  within  the  one  year  period  after  the  date  of  the 
previous  registration  of  such  motor  vehicle  before  any  such 
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vehicles  may  be  required  to  be  registered  during  1952*  The  Legis- 
lature has  not  so  said*  The  succinct  answer  then  to  question  No* 

1 is  No* 

Considering  your  second  question  whether  the  owner  of  a 
commercial  motor  vehicle  may  be  required  to  re-register  such  vehicle 
after  the  effective  date  of  said  House  Bill  No*  283  providing  he 
continues  to  haul  the  same  weight  of  load  for  which  the  vehicle 
has  previously  been  registered  for  the  year  1952#  our  reply  is  that# 
since  we  have  held  in  our  answer  to  question  number  one#  supra#  that 
a commercial  vehicle  registered  in  1952#  prior  to  the  effective  date 
of  said  House  Bill  No*  283#  is  not  required  to  be  re-registered 
during  19 52,  the  operator  of  such  commercial  vehicle  may  continue 
to  haul  during  1952  the  same  weight  load  for  which  such  vehicle  had 
been  previously  registered*  Our  direct  answer,  therefore#  to  your 
question  number  two  is  No* 

Your  third  question  inquires#  if  an  owner  purciased  a 1952 
commercial  vehicle  license  for  over  l*l*#000  pounds  under  Section 
301*060.  RSMo  1949*  and  such  license  permitted  the  operator  to  haul 
up  to  5b #000  pounds#  may  such  license  permit  him  to  haul  up  to 
60#010  pounds  after  the  effective  date  of  said  House  Bill  No*  283* 

We  see  no  reason,  nor  do  we  find  any  authority  to  the  contrary#  why 
the  operator  of  such  commercial  vehicle  should  not  be  permitted  to 
haul  up  to  the  maximum  rate  limit#  whatever  it  may  be,  during  1952# 
where  the  operator  has  registered  for  the  highest  weight  haul  per- 
mitted during  1952,  and  during  the  full  period  of  his  registration 
license  for  1952*  There  is  no  provision  in  Chapter  301#  RSMo 
1949#  or  in  said  House  Bill  No*  283,  preventing  the  operator  from 
hauling  whatever  the  maximum  weight  load  would  be  in  1952  where  ha 
has  previously  procured  a license  for  a commercial  motor  vehicle 
for  the  full  year  of  1952*  Our  answer#  therefore,  to  your  third 
question  is  Yes* 

You  submit  in  your  fourth  question  the  proposition  first, 
whether  if,  and  your  letter  so  indicates  that  this  practice  has  been 
followed,  some  commercial  truck  owners,  engaged  in  heavy  hauling, 
who  have  purchased  truck  licenses  under  the  terms  of  Chapter  301, 
RSMo  19l*9#  for  gross  weight  of  i*l*#000  pounds#  anticipating  that  they 
will  be  permitted  under  a special  permit  from  the  Highway  Department 
to  haul  the  limit  under  such  special  permit  which  could  be  75,000 
pounds  to  85,000  on  special  occasions#  may  be  permitted  so  to  do 
without  additional  fees,  and  would  this  practice  be  followed  under 
House  Bill  #283,  or  must  such  truck  owner  re-register  and  pay  for 
the  maximum  allowed  tinder  House  Bill  #283  before  being  permitted  to 
obtain  such  special  excess  weight  certificate  or  operate  under  such 
permit* 

We  believe  that  when  a commercial  truck  license  has  been 
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issued  to  the  owner  for  hauling  a gross  weight  of  i|lj.,000  pounds, 
under  the  old  law  for  one  year,  he  may  be  permitted  to  haul,  under 
a special  certificate  Issued  by  the  official  authorized  to  issue 
such  certificates  under  Highway  Department  laws,  up  to  the  full 
limit  of  such  special  permits,  without  such  owner  and  operator  being 
required  to  re-register  such  vehicle  or  before  being  permitted  to 
obtain  and  operate  such  vehicle  under  such  special  excess  weight 
permit* 

Manifestly,  such  operator  of  such  commercial  truck  would  be 
entitled  under  his  license  to  operate  for  the  full  period  of  a 
year  covered  by  the  license  and  to  haul  a gross  weight  of 
pounds  under  sub-section  (1)  of  Section  301*060,  RSMo  19^-9#  with- 
out re -registering  after  the  new  law  takes  effect.  Section  30^*200 
RSMo  19^9,  authorizes  the  Chief  Engineer  of  the  Highway  Department, 
and  in  municipalities,  certain  municipal  authorities  of  this  State, 
to  issue  special  over-weight  certificates  upon  occasion,  which 
said  Section  3014-* 200  reads  as  follows: 

”1.  The  chief  engineer  of  the  state  highway 
department,  whenever  in  his  opinion  the  public 
safety  or  public  interest  so  justifies,  may 
issue  special  permits  for  vehicles  exceeding  the 
limitations  on  width,  length,  height  and  weight 
herein  specified*  Such  permits  shall  be  issued 
only  for  a single  trip  or  for  a definite  period, 
not  beyond  the  date  of  expiration  of  the  vehicle 
registration  and  shall  designate  the  highways  and 
bridges  which  may  be  used  under  the  authority  of 
such  permit. 

"2*  The  officer  in  charge  of  the  maintenance  of  the 
streets  of  any  municipality  may  issue  such  permits 
for  the  use  of  the  streets  by  such  vehicles  within  the 
limits  of  such  municipalities* " 

This  section  authorizes  the  issuance  of  overweight  certificates 
by  such  speolfled  officers  without  regard  to  the  time  of  the  registra- 
tion of  such  motor  vehicles  or  the  period  over  which  it  extends*  The 
special  overweight  permit  may  be  issued  for  a definite  period  not 
to  exceed  the  expiration  date  of  the  registration  period  expressed 
in  the  license* 

We  believe,  therefore,  that  an  owner  of  a commercial  motor 
vehicle,  on  occasion  may,  under  a special  overweight  permit  Issued 
by  the  officer  named  in  said  Section  30lj-*200,  haul  the  full  weight 
load  specified  in  such  permit  without  paying  additional  fees,  and 
that  such  motor  vehicles  need  not  be  re-registered  under  said  House 
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Bill  #233  before  the  omer  may  obtain  such  special  overweight 
certificate  or  operate  such  motor  vehicle  thereunder*  Our  Gnawer, 
therefore,  to  the  first  problem  in  your  fourth  question  whether  the 
maximum  weight  limit  may  be  hauled  under  a special  permit  by  the 
officers  named  in  Section  30ij.*200,  without  additional  fees,  and 
would  this  practice  be  permitted  under  House  Bill  No*  283  is  Yes* 

On  the  further  question  whether  the  owner  of  such  commercial 
truck  must  re-regiater  such  motor  vehicle,  paying  for  the  maximum 
weight  allowed  under  House  Bill  No*  283  before  being  permitted  to 
obtain  or  operate  under  a special  excess  weight  permit  submitted 
in  your  fourth  question,  our  answer  is  No* 

Your  fifth  question  asks  whether  the  owner  of  a commercial 
vehicle  has  registered  such  vehicle  for  a certain  weight  and  desires 
to  Increase  the  weight  load  for  which  the  vehicle  is  licensed  may 
^as>  be  allowed  credit  for  the  amount  of  the  fee  originally  paid  to 
the  Motor  Vehicle  Registration  Department  or  the  Public  Service 
Commission*  We  are  unable  to  find  any  statute  providing  in  express 
terms  that  such  registrant  of  such  commercial  motor  vehicle  is 
entitled  to  have  credit  on  the  new  fee  required  upon  the  increase 
of  the  weight  load  he  may  haul,  nor  do  we  find  any  authority, 
statutory  or  otherwise,  holding  that  such  registrant  may  not  be 
entitled  to  such  credit* 

The  State  in  the  transaction  of  its  business  may,  and  should, 
transact  the  State's  business  with  the  people  in  a fair,  just  and 
reasonable  manner,  according  to  business  principles  in  the  same 
manner  and  to  the  same  extent  that  the  State  expects  Its  citizens 
to  form  and  carry  out  their  agreements  with  the  State*  It  may  not 
be  contended  that  a license  Issued  by  the  State  when  accepted  by  the 
licensee  becomes  a contract*  A license  is  merely  a privilege.  But 
even  so,  when  the  licensing  authorities  issue  a license  to  a licensee 
to  transact  business  thereunder  for  a definite  fee  or  tax,  and  that 
amount  has  been  paid  to  the  State  for  the  license  and  later,  if  and 
when,  the  same  licensee  desires  to  Increase  his  capacity  or  the 
amount  of  weight  to  be  hauled;  under  suoh  license,  a larger  fee  or 
tax  is  required  for  the  greater  weight,  fairness  and  justice  would, 
as  a matter  of  public  policy,  where  it  is  not  prohibited  by  law, 
require  that  such  licensee  should  be  entitled  as  a credit  on  the 
larger  fee  to  be  paid  for  the  privilege  of  hauling  greater  weight 
by  the  amount  he  has  paid  originally  to  haul  the  lesser  weight* 

Such  transaction  would  not  constitute  a contract,  yet  it  is  an 
undertaking  between  the  State  and  the  licensee,  which  should  be 
treated  and  carried  out  between  the  State  through  its  authorized 
officers  and  the  licensee  as  would  any  other  lawful  business  trans- 
action by  the  same  rules  of  fairness  and  justice  which  bind  individuals. 
We  believe,-  therefore,’  that  credit  should  be  given  by  both  the  Motor 
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Vehicle  Registration  Department  and  the  Public  Service  Commission  on 
larger  fees  later  demanded  of  a registrant  for  fees  originally  paid 
for  a license  where  an  increase  of  weight  or  any  other  condition 
arises  calling  for  a larger  fee  to  operate  suoh  vehicle*  Our  answer 
then  to  your  fifth  question  is  Yes* 

Your  sixth  inquiry  is*  whether  a commercial  motor  vehicle 
registered  prior  to  July  29*  1952,  the  effective  date  of  House 
Bill  No*  283,  and  not  required  to  be  re-registered,  may  be  permitted 
to  operate  such  vehicle  as  defined  in  subsection  (0)  of  Section 
301*010,  RSMo  I9I4.9,  or  as  defined  in  subsection  (10)  of  Section 
301.010  of  House  Bill  No.  283. 

Said  subseotions  (8)  and  (10)  are  both  descriptive  definitions 
giving  the  meaning  of  "Local  commercial  motor  vehicle*" 

We  believe  the  operator  of  a looal  commercial  motor  vechicle 
previously  registered  should  be  permitted  to  operate  the  vehlole 
if  it  comes  within  the  definition  given  in  either  of  said  sub- 
seotions (8)  or  (10),  noted,  and  this  should  be  determined  as  the 
conditions  in  each  case  arise  and  appear  at  the  time* 

Your  seventh  question  is,  does  House  Bill  No*  28 3 permit  a 
farmer  to  borrow,  lease  or  rent  a commercial  motor  vehicle  from 
another  farmer  who  has  a local  commercial  license  for  his  motor 
vehicle,  for  the  purpose  of  hauling  property  to  the  farm  of  the 
operator  where  the  distance  is  greater  than  twenty-five  miles* 

Section  301*010,  the  Definition  section  of  Chapter  301  of 
Missouri  Revised  Statutes,  Cumulative  Supplement  of  1951*  in  sub- 
section (10)  defines  a "Local  commercial  motor  vehicle"  as  follows: 

"(10)  (Local  commercial  motor  vehicle, ' a 
commercial  motor  vehicle  whose  operations 
are  confined  solely  to  a municipality  and 
that  area  extending  not  more  than  twenty- 
five  miles  therefrom;  or  a commercial  motor 
vehicle  whose  property  carrying  operations 
are  confined  solely  to  the  transportation 
of  property  owned  by  any  person  who  is  the 
owner  or  operator  of  suoh  vehicle,  to  or 
from  a farm  owned  by  such  person  or  under 
his  control  by  virtue  of  a landlord  and 
tenant  lease;  provided  that  any  suoh  pro- 
perty transported  to  any  such  farm  is  for 
use  in  the  operation  of  such  farm;" 
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The  giat  of  this  question  narrows  down  to  the  above  quoted 
definition*  In  the  former  section  of  Section  301*010*  R3Mo  I9I4.9# 
which  was  subsection  (8)*  the  definition  was  as  follows* 

"(d)  When  controlled  or  operated  by  any 
person  principally  engaged  in  farming 
when  used  exclusively  in  the  transpor- 
tation of  agricultural  products  or  live- 
stock to  or  from  a farm  or  farms  or  in 
the  transportation  of  supplies  to  or 
from  a farm  or  farms;" 


The  intention  of  the  Legislature  seems  to  us  to  be  clear*  The 
Legislature  meant  to  qualify  vehicles  of  farmers  as  "local  commercial." 
It  is  also  evident  that  they  intended  to  continue  that  qualification 
into  the  present  law*  The  change  being  now  that  the  owner  or  Operator 
of  the  vehicle  is  required  to  be  the  owner  of  the  property  transported 
and  the  property  must  be  used  in  the  operation  of  the  farm*  From  the 
the  new  statute  is  drawn*  it  can  therefore  be  said  that  it  does 
ojp  permit  any  farmer  to  (a)  borrow*  (b)  leaso*  or  (c)  rent  a 
mmeroial  motor  vehicle  from  another  farmer  who  has  a commercial  motor 
vehicle  license  on  his  vehicle  for  the  purpose  of  hauling  property  to 
the  farm  of  the  operator*  The  borrower  must  further  qualify  himself 
by  being  the  owner  of  the  property  which  he  is  hauling  and  he  must  be 
the  owner  or  lessor  of  the  farm  to  or  from  whloh  he  is  hauling* 


The  dlstanoe  of  the  haul  we  believe  to  be  ruled  out  by  the  use  of 
the  word  "or"  after  a semicolon  in  subsection  (10)*  From  the  text  it 
appears  that  the  semicolon  prior  to  the  word  "or"  and  the  word  "or" 
gives  a completely  alternative  definition  of  "Local  commercial  motor 
vehicle*"  both  as  it  was  arranged  in  the  old  Section  301*010*  sub- 
section (8)*  paragraph  (d)  thereof*  and  as  it  is  now  arranged  in  the 
new  section* 


In  Rust  v*  Missouri  Dental  Board*  348  M<>*  6l6,  l*c*  627#  155  8*1* 
(2d)  80*  l*c*  85-86,  the  Court  said:  "'or1  is  seldom  used  in  penal 
statutes  other  than  as  a disjunctive*  lf8  C*J*  Sec.  7#  P*  1127*"  *e 
believe  that  "or"  was  and  is  intended  as  a disjunctive  in  this  statute* 


In  answer  to  your  seventh  question  we  believe  that  a farmer  may 
borrow*  lease  or  rent  a commercial  motor  vehicle  from  another  farmer 
who  has  a local  commercial  license  on  his  vehicle*  provided  that  the 
borrower  or  lessor  is  the  operator  of  the  vehlole*  and  subject  to  the 
further  provisions  and  qualifications  of  subsection  (10)*  Seotlon 
301*010*  Missouri  Revised  Statutes*  Cumulative  Supplement*  1951* 
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Your  eighth  question  submits  the  following:  May  a Missouri 
resident  lease,  from  an  outstate  corporation,  or  an  individual 
owner,  a motor  vehicle  ovmed  and  registered  in  the  name  of  the 
lessor,  and  the  vehicle  is  not  the  subject  of  an  agreement  for 
conditional  sale  or  lease  with  the  right  of  ourchase,  and  under  the 
lease  operate  such  vehicle  on  the  foreign  license  (1)  intra-state, 

(2)  interstate,  without  registering  it  in  the  State  of  Missouri? 

We  believe  the  answer  to  this  question  is:  No* 

A Missouri  resident,  as  lessee  of  a commercial  motor  vehicle, 
owned  and  registered  by  a corporation  or  an  individual  in  a foreign 
state,  the  vehicle  not  the  subject  of  an  agreoment  for  conditional 
sale  or  lease  with  the  right  of  purchase,  and  the  operator  is  not 
entitled  to  the  possession  thereof  as  a mortgagor,  has  no  right 
whatever  to  operate  such  vehicle  on  the  highways  of  tnis  State  without 
registering  the  vehicle  in  this  State*  In  order  to  do  either  an 
interstate  or  intrastate  business  with  such  vehicle,  assuming  his 
business  is  located  in  Missouri,  such  lessee  must  register  the  vehicle 
in  Missouri*  12  C*J*  103,  under  the  subject  of  "COMMERCE"  states 
its  text  in  support  of  tnis  view  with  the  following: 

"In  the  exercise  of  its  general  police  power 
and  its  power  to  license  occupations  and  busi- 
nesses, a state  or  municipality  may  impose  a 
license  tax  for  the  doing  of  local  or  domestic 
business  within  its  territorial  jurisdiction, 
although  the  property  involved  may  have  come 
originally  from  another  state,  or  although  a 
contract  relating  to  the  business  may  have  been 
made  in  another  state  or  although  the  person 
or  corporation  involved  may  also  be  engaged  in 
interstate  commerce,  or  although  the  business, 
when  carried  on  wholly  within  the  state,  may 
Involve  deliveries  outside  the  state* 

Section  301*020,  RSMo  19ll9*  is  in  part  as  follows: 

"Every  owner  of  a motor  vehicle  or  trailer, 
which  shall  be  operated  or  driven  upon  tne 
highways  of  this  state  except  as  herein  otherwise 
expressly  provided,  shall  file,  by  mail  or  other- 
wise, in  the  office  of  the  director  of  x'evenue, 
an  application  for  registration  on  a blank  to  be 
furnished  by  the  director  of  revenue  for  that 
purpose,  containing:" 

In  the  matter  of  dendrick  v*  Maryland,  235  U*3*  610,  l*c*  623“ 
62k,  59  L.  Ed.  385*  391#  the  Court  said: 
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"In  view  of  the  many  decisions  of  this 
court  there  can  be  no  serious  doubt  that 
where  a state  at  its  own  expense  furnishes 
special  facilities  for  the  use  of  those 
engaged  in  commerce,  Interstate  as  well 
as  domestic,  it  may  exact  condensation 
therefor.  The  amount  of  the  charges  and 
the  method  of  collection  are  primarily 
for  determination  by  the  state  Itself; 
and  so  long  as  they  are  reasonable  and 
are  fixed  according  to  some  uniform,  fair, 
and  practical  standard,  they  constitute 
no  burden  on  interstate  commerce*  * * *" 

We  do  not  believe  the  provision  of  our  statute  can  be  interpreted 
to  interfere  with  or  put  an  unreasonable  burden  upon  interstate 
commerce  so  as  to  come  within  any  prohibitions  of  the  commerce  clause* 
If  suoh  lessee  is  doing  business  as  a Missouri  enterprise,  the 
foreign  state  license  on  suoh  vehicle  would  furnish  him  no  protection 
whatever  in  operating  a vehicle  on  the  highway  of  Missouri* 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department,  considering 
the  foregoing,  that: 

1)  Commercial  motor  vehicles  previously  registered  during  1952 
are  not  required  to  re-register  after  July  29,  1952,  the  effective 
date  of  the  new  truck  law.  House  Bill  No*  283; 

2)  The  owner  of  a commercial  motor  vehicle  is  not  required  to 
re-register  said  vehicle  after  the  effective  date  of  House  Bill  No* 

283  if  he  continues  to  haul  the  same  weight  load  for  which  the  vehicle 
has  been  previously  registered  for  the  year  1952; 

3)  If  the  owner  of  a commercial  motor  vehicle  purchased  a 
license  for  over  1^., 000  pounds  under  Seotlon  301, 060,  RSMo  1949# 
permitting  him  to  haul  up  to  56,000  pounds,  the  maximum  weight,  he 
would  be  permitted  under  suoh  license  to  haul  up  to  60,010  weight 
load  after  July  29#  1952,  the  effective  date  of  the  now  law,  during 
1952; 


4)  Where  commercial  motor  vehicle  owners  engaged  in  heavy 
hauling  have  purchased  a t ruck  license  for  gross  weight  of  1^4,000 
pounds  under  Chapter  301,  expeoting  to  be  permitted  under  a special 
permit  issued  by  the  Highway  Department  to  haul  to  the  limit  of  the 
permit  which  oould  be  75»000  to  8£,000  pounds  on  special  occasions, 
he  may  do  so  without  paying  additional  fees.  This  practice  may  be 
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permitted  under  the  new  schedule  of  fees  as  outlined  In  House  Bill 
No*  283  without  the  owner  being  required  to  re-reglster  such  commer- 
cial motor  vehicle  and  without  being  required  to  pay  for  the  mzximum 
weight  allowed  under  House  Bill  No*  283,  beforebeing  permitted  to 
obtain  such  special  excess  weight  permit  or  to  operate  thereunder; 

5)  When  a registrant  of  a commercial  motor  vehicle  desires  to 
Increase  the  weight  for  which  such  vehicle  Is  licensed  he  may  be 
allowed  credit  on  Increased  license  fees  for  fees  originally  paid  to 
(a)  the  Motor  Vehicle  Registration  Department,  or  (b)  the  Public 
Service  Commission; 

6)  An  operator  of  a local  commercial  motor  vehicle  previously 
registered,  may  operate  the  vehicle  on  the  highways  of  this  State  if 
It  complies  with  either  of  said  sub-seotiona  (8)  or  (10)  noted, 
under  conditions  then  and  there  appearing; 

7)  A farmer  may  borrow,  lease  or  rent  a commercial  motor  vehicle 
from  another  farmer  who  has  a license  for  such  vehicle  for  hauling 
property  to  the  farm  of  the  operator  for  a greater  distance  than 
twenty-five  miles.  If  he  qualifies  to  do  so  under  the  terms  of 
Section  10  of  House  Bill  No*  283; 

8)  A Missouri  resident  assuming  that  his  business  is  located 
in  Missouri,  may  not  under  a lease  of  a commercial  motor  vehicle 
owned  and  registered  by  a corporation  or  Individual  in  a foreign 
State,  and  such  vehicle  not  being  the  subject  of  an  agreement  for 
conditional  sale  or  lease  with  the  right  of  puchase,  and  such  lessee 
not  being  entitled  to  the  possession  thereof,  as  a mortgagor,  do 
either  an  interstate  or  an  Intrastate  business  with  such  vehiole 

on  the  highways  of  this  State  without  registering  the  vehicle  in 
this  State* 

Respectfully  submitted. 


APPROVED S GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


Attorney  General 
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INTOXICATING  LIQUOR:  1.  Owners  and  operators  of  a cafe  or 

NONINTOXICATING  BEER:  club,  who  are  not  licensed  to  sell  any 

kind  of  liquor,  may  permit  the  con- 
sumption of  3*2  beer  upon  premises  of 
the  cafe  or  club  by  any  individual  at 
I 1 any  time . 


2.  Ovners  and  operators  of  a cafe  or 
club,  who  are  not  licensed  to  sell  any 
kind  of  liquor,  may  permit  the  consump 
tion  of  intoxicating  liquor  upon  their 
premises  except  between  the  hours  of 
10  p.m.  and  6 a.m. 


April  11,  1952 


Honorable  Bill  Davenport 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion,  you  thus  state  your  opinion  request: 

"I  would  now  like  to  make  request  for  an 
opinion  as  to  whether  it  Is  a violation 
of  the  law  for  persons  to  bring  either 
3*2  or  higher  percentage  beer  into  a 
place  not  licensed  to  sell  any  kind  of 
liquor  but  operating  a cafe  and  club  of 
sorts.  This  Is  in  connection  with  a 
certain  place  in  my  County  In  which  the 
license  to  sell  3*2  beer  has  been  revoked 
by  the  Liquor  Department  for  a conviction 
of  a violation  of  the  Liquor  Control  Act 
and  where  no  other  license  has  been  ob- 
tained by  any  other  person  for  the 
premises.” 

In  your  letter  you  refer  to  "3.2  or  higher  percentage 
beer."  We  would  here  point  out  that  3.2  beer  is  by  Missouri 
law  declared  to  be  nonintoxicating.  Paragraph  2 of  Section 
312.010,  RSMo  19U-9,  states: 

"The  phrase  »nonintoxicating  beer*  as  used 
in  this  chapt  er  shall  be  construed  to  refer 
to  and  to  mean  any  beer  manufactured  from 
pure  hops  or  pure  extract  of  hops,  and  pure 
barley  malt  or  other  whole  some  grains  or 
cereals,  and  wholesome  yeast,  and  pure  water. 
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and  free  from  ell  harmful  substances,  pre- 
servatives and  adulterants,  and  having  an 
alooholio  content  of  more  than  one-half  of 
one  per  cent  by  volume  and  not  exceeding 
three  and  two-tenths  per  cent  by  weight." 

We  would  further  point  out  that  Missouri  law  holds  that 
any  liquor  which  contains  more  than  3*2  per  cent  of  alcohol 
by  weight  is  intoxicating  liquor.  Section  311*020,  RSMo  19^9* 
states i 


"The  term  ‘intoxicating  liquor'  as  used 
in  this  chapter,  shall  mean  and  Include 
alcohol  for  beverage  purposes,  alcoholic, 
spirituous,  vinous,  fermented,  malt,  or 
other  liquors,  or  combination  of  liquors, 
a part  of  which  is  spirituous,  vinous,  or 
fermented,  and  all  preparations  or  mixtures 
for  beverage  purposes,  containing  in  excess 
of  three  and  two-tenths  per  cent  of  alcohol 
by  weight." 

We  will  first  address  ourselves  to  that  part  of  your 
question  whioh  relates  to  3*2  beer.  Missouri  law  (Section 
312.030,  RSMo  19U9)  prohibits  any  person  from  selling  3«2 
beer  who  has  not  received  a permit  to  do  eo.  Missouri  law 
(Section  312.l|.00,  RSMo  19U9 ) also  prohibits  any  person,  even 
though  duly  lioensed,  to  sell  or  supply  3.2  beer  to  an  habitual 
drunkard,  a person  who  is  intoxioated,  or  to  a person  under  21 
years  of  age.  However,  these  laws  are  not  applicable  to  the 
situation  whioh  you  present.  The  "cafe  or  club"  to  which  you 
refer  would,  according  to  your  statement,  have  nothing  whatever 
to  do  with  the  3«2  beer  except  to  permit  individuals  who,  pre- 
sumptively, have  lawfully  acquired  it,  to  consume  such  beer  on 
the  premises  of  the  "cafe  or  club."  We  are  unable  to  find  any- 
thing in  Missouri  law  whioh  would  prohibit  an  individual  from 
allowing  it  to  be  done. 

We  will  now  consider  the  matter  of  a "cafe  or  olub"  per- 
mitting the  consumption  on  its  premises  of  beer  which  has  a 
higher  percentage  of  aloohol  by  weight  than  3«2  per  oent, 
which  is  to  say,  intoxicating  liquor.  Paragraph  1 of  Section 
3il.l4.8O,  RSMo  19U9,  states  1 

"It  shall  be  unlawful  for  any  person  oper- 
ating any  premises  where  food,  beverages 
or  entertainment  are  sold  or  provided  for 
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compensation,  who  does  not  possess  a 
license  for  the  sale  of  intoxioating 
liquor,  to  permit  the  drinking  or  con- 
sumption of  intoxicating  liquor  In,  on 
or  about  said  premises  between  ten  P.M. 
and  six  A.M.  the  f oil  oil  ng  day,  without 
having  a license  as  in  this  aeotion  provided." 

Here,  we  would  point  out  that  the  quoted  portion  of  Section 
311 .14.80  covers  and  embraces  the  type  of  "cafe  or  club"  which 
you  describe  to  us,  to-wit,  a place  which  furnishes  food  or 
entertainment  or  both,  but  whioh  does  not  possess  a license  to 
sell  intoxicating  liquor.  v;e  would  point  out  further  that  since 
the  above  quoted  portion  of  Section  311.480  only  prohibits  the 
consumption  of  intoxicating  liquor  upon  the  premises  between 
the  hours  of  10  p.m.  and  6 a.m. , that  such  consumption  between 
the  hours  of  6 a.m.  and  10  p.m.  is  not  prohibited  and  is  there- 
fore legal. 

CONCLUSION 


It,  therefore,  is  the  opinion  of  this  department  that! 

1.  The  ovmers  and  operators  of  a cafe  or  olub,  who  are 
not  licensed  to  sell  any  kind  of  llqior,  may  permit  the  con- 
sumption of  3.2  beer  upon  premises  of  the  cafe  or  club  by  any 
individual  at  any  time. 

2.  Owners  and  operators  of  a cafe  or  club  who  are  not 
licensed  to  sell  any  kind  of  liquor,  may  permit  the  consumption 
of  intoxioating  liquor  upon  their  premises  except  between  the 
hours  of  10  p.m.  and  6 a.m. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


A^ROVEDi 
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j.  e.  t 

Attorney  General 
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MOTOR  VEHICLES : Under  House  Bill  211  a person  who  owns 

COLLECTOR:  personal  property  which  is  not  assessed 

is  entitled  to  a certificate  that  no  taxes 
are  due* 


June  30,  1952 


Honorable  Lick  B.  Dale , Jr* , 

Prosecuting  Attorne  or 
Ray  County 
Richmond,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department  which  request  reads  in  part  as  follows: 

"I  hereby  respectfully  request  an  official 
opinion  from  your  Office  concerning  House 
bill  211,  which  became  effective  April  22, 

1952,  and  reads  in  part  as  follows: 

M| Section  1.  No  state  registration 
license  to  operate  any  motor  vehicle 
in  this  State  shall  be  issued  unless 
the  application  for  license  is  accom- 
panied by  a tax  receipt  or  a statement 
certified  by  the  county  or  township 
collector  of  the  county  or  township 
in  which  the  applicant’s  property  was 
assessed  shov/ing  that  the  state  and 
county  tangible  personal  property  taxes 
for  the  preceding  year  have  been  paid  by 
the  applicant  or  that  no  such  taxes  are 
due. 1 

n* Sect ion  2.  Every  County  and  Township 
Collector  3hall  give  each  person  a tax 
receipt  or  a certified  statement  of 
tangible  personal  property  tnxes  paid* 
where  no  such  taxes  are  due  each  such 
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collector  shall,  upon  request,  certify 
such  fact  and  transmit  such  statement 
to  the  person  making  the  request.  The 
director  of  revenue  shall  make  necessary 
rules  and  regulations  for  the  enforcement 
of  this  act,  and  shall  design  all  necessary 
f orms • * 


************ 

"The  question  for  which  I am  requesting  an 
opinion  is,  Which  of  the  above  three  desig- 
nated forms  is  the  County  Collector  to  give 
the  applicant  when  the  applicant  was  a resi- 
dent of  the  County  and  an  owner  of  an  auto- 
mobile on  January  1,  1951,  but  where  thG 
assessor* 8 office  did  not  assess  the  automobile?" 

************ 

In  a case  such  as  you  have  mentioned,  where  a person  owned 
personal  property  on  January  1,  1951,  but  was  not  assessed,  nor 
taxes  paid,  the  county  collector  under  Section  2,  House  Bill  211, 
could  not  issue  a tax  receipt  or  a certified  statement  of  personal 
property  taxes  paid.  The  question  then  is  whether  a collector  should 
issue  a certificate  that  no  taxes  are  due  to  a person  who  wishes  to 
make  application  for  a motor  vehicle  registration  license. 

We  are  of  the  opinion  that  a collector,  under  the  provisions  of 
House  Bill  211,  Section  2,  should  issue  upon  request  a certified 
statement  that  no  taxes  are  due  since  the  basis  of  any  tax  is  a 
valid  assessment. 

The  General  Rule  in  this  regard  is  stated  in  51  Am.  Jur. , 
Taxation,  Section  647,  page  614,  as  follows: 

"It  seems  hardly  necessary  to  cite  auth- 
orities to  support  the  proposition  that  in 
order  to  have  a valid  tax  there  must  be  a 
levy  of  taxes  and  an  assessment. 

************** 

"While  strictly  speaking,  the  ’assessment*  of 
a tax  is  an  official  estimate  of  the  sums  which 
are  to  constitute  the  basis  of  an  apportionment 
of  a tax  between  the  Individual  subjects  of 
taxation  within  the  district,  the  word  as  com- 
monly employed  refers  to  the  processes  of 
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listing  the  persona,  property,  etc.,  to  be 
taxed,  and  the  valuation  of  the  property. 

A valid  assessment  is  undoubtedly  indis- 
pensable to  the  levy  of  a tax.” 

This  rule  has  been  followed  by  the  Supreme  Court  of  Missouri 
in  the  case  of  State  ex  rel.  Kansas  City  Power  and  Light  Company 
v.  Smith,  342  Mo.  75,  wherein  the  court  said  at  l.c.  78: 

’’♦Under  our  system  of  taxation  there  can  be 
no  lawful  collection  of  a tax  until  there  is 
a lawful  assessment  and  there  can  be  no  law- 
ful assessment  except  in  the  manner  prescribed 
by  law  and  of  property  designated  by  law  for 
that  purpose.1  (Italics  ours.)  (State  ex  rel. 

Koeln  v.  Lesser,  237  Mo.  310,  l.c.  318,  141  S.W. 

838.)" 

See  also  State  ex  rel.  v.  Lesser,  237  Mo.  310,  1.  c.,318. 

State  ex  rel.  Haferty  v.  Kansas  City  Power  and  Light  Company,  346 
Mo.  1069,  l.c.  1077. 

Since  the  applicant  for  a certificate  from  the  collector  was  not 
assessed,  his  name  will  not  be  carried  in  the  collector^  books  and 
therefore,  no  tax  is  due.  The  only  duty  of  the  collector  is  to  collect 
such  taxes  as  are  listed  in  the  tax  books  as  delivered  to  him  and  he 
has  no  authority  to  make  an  entry  in  the  tax  book  and  demand  such  tax 
prior  to  issuing  a certificate. 

We  would  like  here  to  point  out  that  House  Bill  No.  211  applies 
to  all  personal  taxes  and  not  merely  taxes  upon  an  automobile. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  where  a 
person  owns  personal  property  on  January  1,  1951,  which  is  not  assessed 
and  carried  on  the  tax  books  delivered  to  the  collector  such  person  is 
entitled,  under  the  provisions  of  House  Bill  No.  211,  66th  General 
Assembly,  upon  request,  to  a certified  statement  from  the  collector 
that  no  taxes  are  due,  since  the  liability  for  such  taxes  is  based 
uoon  a valid  assessment. 


Hespectfully  submitted, 


APPBOVED: 


D.  D.  GUFFEY 

Assistant  Attorney  General 


J.  hJ.'Wta 

Attorney  General 


In  third  or  fourth  class  county  when 
examining  magistrate  in  felony  case  binds 
defendant  over  for  trial  in  circuit  court 
and  commits  material  witnesses  to  jail 
in  default  of  required  recognizance,  and 
defendant  is  convicted  and  sentenced  to 
penitentiary;  county,  and  not  state  liable 
to  reimburse  sheriff  for  board  bill. 

October  27,  1952  ^ * 2.  0/ 

FI  LED 
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Honorable  Dick  B.  Dale,  Jr., 

Prosecuting  Attorney  of 

Ray  County 
Richmond,  Missouri 

Dear  Sir: 

Tour  request  for  a legal  opinion  of  this  department  has  been 
received,  an<  reads  in  part  as  follows: 

"Whether  the  State  or  the  County  shall  pay 
the  board  bill  of  material  witnesses  in  a 
felony  case  in  which  the  Defendant  entered 
a plea  of  guilty  and  was  sentenced  to  the 
State  Penitentiary  at  Jefferson  City, 

Missouri?" 

The  facts  upon  which  this  inquiry  is  based  are  these: 

A first  degree  murder  charge  was  filed  before  a magistrate  of 
Ray  County,  Mssouri,  against  one  R.  who  was  bound  over  on  said  charge 
for  trial  at  the  next  term  of  circuit  court,  M,  C and  W,  were  material 
witnesses  for  the  state  and  were  required  by  the  examining  magistrate 
to  enter  into  a five  hundred  dollar  recognizance  for  their  attendance 
as  witnesses  at  the  trial  of  the  case  in  circuit  court.  Upon  their 
failure  or  refusal  to  give  the  recognizance  in  the  required  amount, 
each  of  3aid  witnesses  was  committed  to  the  county  jail  by  the  magis- 
trate where  he  remained  for  a period  of  fifty-two  days  and  until  the 
case  was  disposed  of  in  circuit  court. 


CRIMINAL  COSTS:  BOARD  OF 
MATERIAL  WITNESSES:  HOW 
TAXED  IN  THIRD  OR  FOURTH 
CLASS  COUNTIES: 
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The  case  was  disposed  of  when  the  charge  in  the  information 
was  reduced  from  first  degree  murder  to  manslaughter,  to  which  the 
defendant  entered  a plea  of  guilty  and  the  court  sentenced  defendant 
to  a term  of  five  years  in  the  State  Penitentiary. 

It  is  for  the  board  bill  of  the  above  mentioned  witnesses  while 
confined  in  the  Ray  County  jail  that  the  present  inquiry  as  to  whether 
the  state  or  county  should  reimburse  the  sheriff/;as  arisen. 

Under  the  provisions  of  Section  544.420,  RSMo  1949,  if  the 
examining  magistrate  in  a preliminary  hearing  is  convinced  that  a 
felony  has  been  committed,  and  there  is  probable  cause  to  believe 
the  prisoner  before  him  is  guilty  it  shall  be  the  duty  of  said  magis- 
trate  to  bind  said  prisoner  over  for  trial  in  the  circuit  or  other  court 
of  the  county  having  cognizance  of  the  offense  and  also  to  bind  the 
prosecutor  and  all  material  witnesses  against  such  prisoner  by  recog- 
nizance to  appear  and  testify  at  the  trial  of  the  case. 

Section  544.440,  RSMo  1949,  in  effect  provides  that  when  any 
witness  required  to  enter  into  recognizance  fails  or  refuses  to  do  so 
he  may  be  committed  to  prison  until  he  shall  comply  with  the  court's 
order,  or  be  otherwise  discharged  according  to  law. 

Ray  County  is  a county  of  the  third  class  and  is  governed  by  the 
provisions  of  Section  221.090,  RSMo  1949,  relating  to  the  method  for 
payment  of  the  expense  of  boarding  prisoners  in  third  and  fourth  class 
counties.  Said  section  reads  as  follows: 

"1.  In  each  county  of  the  third  or  fourth 
class,  the  sheriff  shall  furnish  wholesome 
food  to  each  prisoner  confined  in  the  county 
jail.  At  the  end  of  each  month,  he  shall  sub- 
mit to  the  county  court  a statement  supported 
by  his  affidavit,  of  the  actual  cost  incurred 
by  him  in  the  boarding  of  prisoners,  together 
with  the  names  of  the  prisoners,  and  the  number 
of  days  each  spent  in  jail.  The  county  court 
shall  audit  the  statement  and  draw  a warrant 
on  the  county  treasury  payable  to  the  sheriff 
for  the  actual  and  necessary  cost. 

"2.  When  the  final  determination  of  any 
criminal  prosecution  in  a county  of  the  third 
or  fourth  class  shall  be  such  as  to  render  the 
state  liable  for  costs  under  existing  laws,  it 
shall  be  the  duty  of  the  county  clerk  to  certify 
to  the  clerk  of  the  circuit  court  or  court  of 
common  pleas  in  which  the  case  was  determined, 
the  amount  due  the  county  for  boarding  any 
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prisoner  who  was  a party  in  such  case.  It 
shall  then  be  the  duty  of  the  clerk  of  the 
court  in  which  the  case  was  determined  to 
Include  in  the  bill  of  costs  against  the 
state,  all  fees  which  are  properly  chargeable 
to  the  state  for  the  board  of  such  prisoners." 

It  is  noted  that  under  paragraph  1 of  this  section  it  is  the 
duty  of  the  sheriff  of  a third  or  fourth  class  county  to  furnish  board 
for  each  prisoner  confined  in  the  county  jail,  and  that  at  the  end  of 
the  month  he  is  to  be  reimbursed  for  the  actual  and  necessary  cost  of 
the  board  by  the  county  in  the  manner  provided  by  the  section.  This 
section  is  broad  enough  in  meaning  to  allow  reimbursement  to  the  sheriff 
for  the  board  of  each  prisoner  legally  committed  to  said  jail,  without 
regard  to  the  particular  reason  for  the  confinement. 

Paragraph  2 of  this  section  in  effect  provides  that  upon  the 
final  determination  of  a criminal  prosecution  in  which  the  state  becomes 
liable  for  the  costs  it  becomes  the  duty  of  the  county  clerk  to  certify 
to  the  clerk  of  the  circuit  court  or  other  court  in  which  the  case  was 
tried  the  amount  due  the  county  for  the  board  of  "any  prisoner  who  was 
a party  in  such  case"  and  further  provides  that  the  clerk  of  the  trial 
court  shall  include  the  amount  of  such  board  In  the  cost  bill  against 
the  state  when  such  cost  bill  is  properly  chargeable  against  the  state. 

As  to  when  the  costs  of  a criminal  case  are  liable  to  be  paid 
by  the  state  one  must  look  to  Section  550.020,  RSMo  1949*  which  reads 
as  follows: 


"1,  In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and  in  all 
cases  in  which  the  defendant  shall  be 
sentenced  to  imprisonment  in  the  peniten- 
tiary, and  in  cases  where  such  person  is 
convicted  of  an  offense  punishable  solely 
by  imprisonment  in  the  penitentiary  and  is 
sentenced  to  imprisonment  in  the  county  .jail, 
workhouse  or  reform  school  because  such  person 
is  under  the  age  of  eighteen  years,  the  state 
shall  pay  the  costs,  if  the  defendant  shall 
be  unable  to  pay  them,  except,  costs,  incurred 
on  behalf  of  defendant. 

"2.  And  in  all  cases  of  felony,  when  the  jury 
are  not  permitted  to  separate,  it  shall  be  the 
duty  of  the  sheriff  in  charge  of  the  jury,  unless 
otherwise  ordered  by  the  court,  to  supply  them 
with  board  and  lodging  during  the  time  they  are 
required  by  the  court  to  be  kept  together,  for 
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which  a reasonable  compensation  may  be 
allowed,  not  to  exceed  three  dollars  and  fifty 
cents  per  day  for  each  member  of  the  jury  and 
the  officer  in  charge;  and  the  same  shall  be 
taxed  as  other  costs  in  the  case,  and  the  state 
shall  pay  such  costs,  unless  in  the  event  of 
conviction,  the  same  can  be  made  out  of  the 
defendant.” 

This  section  provides  that  when  the  defendant  is  convicted 
he  shall  pay  the  costs  of  the  case  except  in  those  instances  when  he 
is  unable  to  do  so  and  the  punishment  was  fixed  at  a term  in  the  peni- 
tentiary; then  the  costs  shall  be  paid  by  the  state  except  costs  in- 
curred on  behalf  of  the  defendant. 

Alien  this  section  is  read  in  connection  with  paragraph  2,  of 
Section  221.090,  supra,  it  is  apparent  that  the  words  "any  prisoner 
who  was  a party  in  such  case,”  can  refer  only  to  a defendant  con- 
victed of  a criminal  offense,  whose  punishment  was  fixed  at  not 
less  than  a term  in  the  state  penitentiary. 

The  three  persons  referred  to  above  were  committed  to  the  county 
jail  upon  their  failure  to  give  recognizance  for  their  attendance  as 
witnesses  in  the  case  against  R,  pending  in  the  circuit  court,  and  they 
were  witnesses  and  not  co-defendants  with  R in  said  case.  It  is  there- 
fore our  thought  that  even  though  the  State  of  Missouri  may  be  liable 
for  the  payment  of  the  costs  in  R*s  case,  Ray  County,  and  not  the 
State  of  Missouri  will  be  liable  for  reimbursement  to  the  sheriff  of 
said  county  for  the  amount  expended  by  him  for  the  board  of  the 
prisoner-witnesses,  since  said  witnesses  were  not  "any  prisoners  who 
were  parties  in  such  case,”  within  the  meaning  of  paragraph  2, 

Section  221.090,  supra. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  in  a third  or  fourth 
class  county  when  the  examining  magistrate  in  a felony  case  binds  the 
defendant  over  for  trial  in  circuit  court  and  commits  material  witnesses 
to  the  county  jail  uoon  their  failure  to  furnish  recognizance  in  the 
required  sum  for  their  attendance  as  witnesses  at  the  trial,  and  said 
case  is  subsequently  disposed  of  upon  the  conviction  and  sentencing 
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of  defendant  to  a term  in  the  state  penitentiary;  that  the  county 
in  which  said  case  originated  is  liable  for  reimbursement  of  the 
board  bill  to  the  sheriff  of  said  county. 


Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


ATTORNEY  GENERAL 


sArIFpS 


Under  Section  57.430,  RSMo  1949,  as  repealed  and  reenacted 
by  House  Bill  No.  100,  66th  General  Assembly,  sheriffs  and  . 
also  their  deputies  in  counties  of  the  third  class  are 
contemplated  within  the  provisions  of  the  section  authorizing 
special  allowance  for  expense  of  investigations  of  persons 
accused  of  or  charged  with  criminal  offense;  such  investiga- 
tions/to be  limited  to  the  confines  of  the  county, 
not 


Honorable  Robert  A*  Dempster 
Prosecuting  Attorney 
Scott  County 
Sikeston,  Missouri 

Sear  Mr.  Dempster: 

The  following  opinion  is  rendered  in  reply  to  your  recent 
request  reading  as  follows: 

"v;e  would  like  your  opinion  upon  the 
following  two  questions  submitted  con- 
cerning Section  57.430  Vernon*s  Annotated 
Missouri  Statutes  1951  (laws  1951,  P» 

H.B.  No.  100,  Section  1). 

"1.  Is  the  additional  salary  allowance 
provided  by  Section  57*430,  aforesaid,  to 
be  allowed  by  the  County  Court  to  the  Sheriff 
and  to  each  of  his  Deputies  in  the  amount  of 
S75.00  each,  each  month,  assuming  that  the 
Sheriff  and  each  of  his  Deputies  shall  qualify 
each  month  for  the  maximum  amount  allowed  by 
the  statutes? 

"2.  May  a Sheriff  or  a Deputy  Sheriff  claim 
under  Section  57.430,  aforesaid,  actual 
expenses  in  the  performance  of  his  official 
duties  in  connection  with  the  investigation 
of  pei sons  accused  or  convicted  of  a criminal 
offense  when  such  Sheriff  or  Deputy  travels 
beyond  the  limits  of  his  county?" 

Investigation  discloses  that  Scott  County  is  a county  of  the 
third  class  with  a population  of  30,000  or  more  and  Section  57.390, 
RSMo  1949,  fixes  the  sheriff1 s salary  of  such  county  in  the  fol- 
lowing language: 
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"The  sheriff  in  counties  of  the  third  class 
shall  receive  annually  for  his  official 
services  in  connection  with  the  investiga- 
tion, arrest,  prosecution,  custody,  care, 
feeding,  commitment  and  transportation  of 
persons  accused  of  or  convicted  of  a 
criminal  offense,  the  following  sums: 

* * *;  and  in  counties  having  a population 
of  thirty  thousand  and  more,  the  sum  of  two 
thousand  eight  hundred  dollars." 

The  appointment  of  deputy  sheriffs  in  counties  of  the  third 
class  is  covered  by  Section  57.250,  KSMo  1949»  which  provides 
as  follows: 


"The  sheriff  in  counties  of  the  third  and 
fourth  classes  shall  be  entitled  to  such 
number  of  deputies  and  assistants,  to  be 
appointed  by  such  official,  with  the  approval 
of  the  judge  of  the  circuit  court,  as  such 
judge  shall  deem  necessary  for  the  prompt 
and  proper  discharge  of  his  duties  relative 
to  the  enforcement  of  the  criminal  law  of 
this  state.  The  judge  of  the  circuit  court, 
in  his  order  permitting  the  sheriff  to  ap- 
point deputies  or  assistants,  shall  fix  the 
compensation  of  such  deputies  or  assistants. 
The  circuit  judge  shall  annually,  and 
oftener  if  necessary,  review  his  order 
fixing  the  number  and  compensation  of  the 
deputies  and  assistants  and  in  setting  such 
number  and  compensation  shall  have  due 
regard  for  the  financial  condition  of  the 
county.  Each  such  order  shall  be  entered 
of  record  and  a certified  copy  thereof  shall 
be  filed  in  the  office  of  the  county  clerk. 
The  sheriff  may  at  any  time  discharge  any 
deputy  or  assistant  and  may  regulate  the  time 
of  his  or  her  employment." 


Powers  of  deputy  sheriffs  are  described  in  the  following 
language  found  at  Section  57.270,  KSMo  1949*  which  provides  as 
follows: 
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"Every  deputy  sheriff  shall  possess  all  the 
powers  and  nay  perform  any  of  the  duties 
prescribed  by  law  to  be  performed  by  the 
sheriff." 

Section  57.430,  RSMo  1949,  as  repealed  and  reenacted  by 
House  Dill  No.  100,  of  the  66th  General  Assembly,  provides  as 
follows: 


"In  addition  to  the  salary  provided  in 
Sections  57.390  and  57.400,  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies,  payable  at  the  end  of  each  month 
out  of  the  county  treasury.'  actual  and 
necessary  expenses  for  each  mile  traveled 
in  serving  warrants  or  any  other  criminal 
process  not  to  exceed  seven  cents  per  mile, 
and  actual  expenses  not  to  exceed  seven 
cents  per  mile  for  each  mile  traveled,  the 
maximum  amount  allowable  to  be  seventy-five 
dollars  during  any  one  calendar  month  in  the 
performance  of  their  official  duties  in  con- 
nection with  the  investigation  of  persons  ac- 
cused of  or  convicted  of  a criminal  offense. 

When  mileage  is  allowed,  it  shall  be  computed 
from  the  place  where  court  is  usually  held, 
and  when  court  is  usually  held  at  one  or  more 
places,  such  mileage  shall  be  computed  from  the 
place  from  which  the  sheriff  or  deputy  sneriff 
travels  in  performing  any  service.  When  two  or 
more  persons  who  are  summoned,  subpoenaed,  or 
served  with  any  process,  writ,  or  notice,  in  the 
same  action,  live  in  the  same  general  direction, 
mileage  shall  be  allowed  only  for  summoning, 
subpoenaing  or  serving  of  the  most  remote. 

At  the  end  of  each  month,  the  sheriff  and 
each  deputy  shall  file  with  the  county  court 
an  accurate  and  itemized  statement,  in  writing, 
showing  in  detail  the  miles  traveled  by  such 
officer,  the  date  of  each  trip,  the  nature  of  the 
business  engaged  in  during  each  trip,  and  the 
places  to  and  from  which  he  has  traveled.  Such 
statement  shall  be  signed  by  tne  officer  making 
claim  for  reimbursement,  verified  by  his  affidavit, 
and  filed  by  him  with  the  county  court.  Whenever 
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claim  for  reimbursement  is  made  by  a deputy, 
his  statement  shall  also  be  approved  in 
writing  by  the  sheriff.  The  county  court 
shall  examine  every  claim  filed  for  reim- 
bursement, and  if  found  correct,  the  county 
shall  pay  to  the  officer  entitled  thereto, 
the  amount  found  due  as  mileage." 

A close  reading  of  Section  57.430,  R3Mo  1949 , as  repealed  and 
reenacted,  discloses  that  not  only  sheriffs  but  thefe*  deputies  are 
specifically  mentioned;  that  each  is  to  be  allowed  the  actual  and 
necessary  expenses  for  each  mile  traveled  in  serving  warrants  or 
any  other  criminal  process  in  an  amount  not  to  exceed  seven  cents 
per  mile;  that  an  additional  allowance  not  connected  with  the 
duties  of  serving  warrants  or  any  other  criminal  process  is  to  be 
made  to  the  sheriff  and  his  deputies  for  actual  expenses  not  to 
exceed  seven  cents  per  mile  for  each  mile  traveled  in  the  per- 
formance of  their  official  duties  in  connection  with  the  investiga- 
tion of  persons  accused  of  or  convicted  of  a criminal  offense; 
that  the  actual  expenses  allowable  for  purely  investigation  duties 
referred  to  in  the  statute  is  not  to  exceed  in  any  one  calendar 
month  the  sum  of  $75.00;  that  the  sheriff  and  each  deputy  is  re- 
quired to  file  with  the  county  court  an  accuriite  and  itemized 
statement,  in  writing,  showing  in  detail  the  source  of  such 
actual  expense  and  such  statement  must  be  signed  by  the  officer 
claiming  such  reimbursement  and  must  be  verified;  and  any  claim 
made  by  a deputy  must  be  approved  by  the  sheriff  in  writing. 

We  are  unable  to  discover  any  restrictive  language  in  this 
statute  which  would  restrict  the  allowance  as  fully  described 
in  Section  57.430,  RSMo  1949,  as  repealed  and  reenacted,  to  the 
sheriff,  and  not  extend  the  same  to  his  lawfully  appointed 
deputies.  The  language  of  the  statute  as  now  written  clearly 
contemplates  that  deputies  are  within  its  provisions  since  it 
places  specific  duties  upon  such  deputies  in  respect  to  their 
claims  under  the  statute. 

The  last  question  posed  in  the  opinion  request  relates  to 
allowances  described  in  Section  57.430,  RSMo  1949,  as  repealed 
and  reenacted,  for  investigation  work  by  sheriffs  and  their 
deputies,  such  work  being  apart  from  the  service  of  warrants  and 
criminal  process.  The  question  to  be  decided  is  whether  such  an 
allowance  may  be  made  to  a sheriff  and  his  deputies  for  expenses 
incurred  by  such  officers  in  investigation  work  carried  on  beyond 
the  limits  of  the  county. 


Honorable  Robert  A.  Dempster 


No  language  is  discovered  in  the  section  which  would 
restrict  the  allowance  of  expense  for  investigations  to  those 
conducted  solely  within  the  county  in  which  the  sheriff  is 
elected.  The  importance  of  this  investigation  work  is  not 
to  be  minimized  and  if  a sheriff  or  his  deputy  determines 
that  a proper  functioning  of  his  office  requires  him  to 
conduct  his  investigations  beyond  the  confines  of  the  county, 
we  find  no  prohibition  against  allowing  him  reimbursement 
for  expenses  so  incurred  and  we  deem  it  allowable  under  the 
statute  being  construed. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  57*430,  HSMo 
1949»  as  repealed  and  reenacted  by  House  Bill  No.  100,  of  the 
66th  General  assembly  allows  sheriffs,  as  well  as  their  law- 
fully appointed  deputies  in  counties  of  the  third  class,  actual 
expense  within  the  maximum  amount  of  seventy-five  dollars  per 
month  for  investigation  of  persons  accusod  of  or  convicted  of  a 
criminal  offense,  and  such  allowance  may  be  made  to  cover  expense 
of  such  investigations  made  by  a sheriff  or  his  deputies  outside 
the  limits  of  the  county  in  which  the  sheriff  was  elected. 

Kespectfully  submitted, 


JULIAN  L.  O’MALLEY 
Assistant  Attorney  General 

APPROVED : 

J.  H.  »AYUi 

Attorney  General 
JL0»M:ba 
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ELECTIONS: 


A party  primary  ballot  need 
not  contain  the  name  of  an 
office  where  no  one  has  filed 
a declaration  seeking  the  party 
primary. 


May  23,  1952  S ^ 


Honorable  Robert  A.  Dempster 
Prosecuting  Attorney  of  Scott  County 
Sikeston,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department.  Your  request  reads  in  part  as 
follows : 


FIU& 


"Mr.  Harry  C.  Watkins,  Jr.,  County  Clerk 
of  Scott  County, has  asked  me  to  write  you 
about  the  following  problem.  In  our  County, 
no  one  filed  for  the  Republican  nomination 
for  two  offices,  Prosecuting  Attorney  and 
Surveyor.  In  printing  the  ballots,  it  will 
not  be  necessary,  in  fact  impossible,  to 
print  the  naae  of  a candidate  for  sucn  nomi- 
nation. The  question  Is,  will  it  be  necessary 
to  print  such  office  on  the  ballot,  on  the 
Republican  side?  Or,  to  state  it  another 
way,  can  that  printing  expense  be  saved  by 
not  printing  sucn  office  on  the  Republican 
ticket?  Also,  this  further  question,  about 
the  same  thing,  will  it  be  necessary  to 
print  such  office  on  the  ballot  for  the 
general  election,  since  no  Republican  will 
be  nominated  for  such  two  offices?  My  first 
question  concerns  the  primary  ballot.'1 


You  state  that  no  one  filed  a declaration  of  candidacy 
seeking  the  Republican  nomination  for  the  offices  of  prosecut- 
ing attorney  and  surveyor  of  Scott  County,  and  inquire  whether 
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or  not  these  two  offices  must  be  printed  on  the  Republican 
primary  ballot. 

The  primary  election  was  unknown  at  common  law  and  is 
governed  solely  by  applicable  constitutional  and  statutory 
provisions.  The  laws  relating  to  primary  elections  in  this 
state  are  contained  in  Sections  120.300  to  120.650,  RSMo 
1914-9*  The  purpose  of  such  laws  is  to  allow  the  voters  of 
a political  party  to  choose  their  candidates  and  to  give  a 
completely  free  and  open  opportunity  to  anyone  who  wants 
to  be  a candidate  for  office.  29  C.J.S.,  Sec.  111.  State 
ex  rel.  Oipe  v.  Nelson,  358  Mo.  164 . Section  120.300  pro- 
vides for  the  nomination  of  candidates  by  primary  election 
as  follows: 

"Hereafter,  except  as  otherwise  provided 
by  law,  all  candidates  for  elective  offices 
s lall  be  nominated  by  a primary  election 
held  in  accordance  with  sections  120.300 
to  120.650.  Sections  120.300  to  120.650 
shall  not  apply  to  special  elections  to 
fill  vacancies,  nor  to  county  superintendents 
of  schools,  to  city  officers  not  elected  at 
a general  state  election,  to  town,  village 
or  school  district  officers." 


Section  120. 34°*  RSMo  194-9*  provides  that  a person  seek- 
ing nomination  must  file  a declaration  of  candidacy.  Said  sec- 
tion reads  in  part  as  follows: 

"The  name  of  no  candidate  shall  be  printed 
upon  any  official  ballot  at  any  primary 
election  unless  such  candidate  has  on  or 
before  the  last  Tuesday  of  April  preceding 
such  primary  filed  a written  declaration, 
as  provided  in  sections  120.300  to  120.650, 
stating  his  full  name,  residence,  office 
for  which  he  proposes  as  a candidate,  the 
party  upon  whose  ticket  he  is  to  be  a can- 
didate, that  if  nominated  and  elected  to 
such  office  he  will  qualify,  and  such 
declaration  shall  be  in  substantially  the 
following  form:  * •>  ." 

Section  120*4^0  provides  that  the  names  of  all  candidates 
who  have  filed  declaration  papers  shall  be  printed  on  the  ballot 
as  follows: 


"An  official  ballot  shall  be  printed  and 
provided  for  use  at  each  voting  precinct 
in  the  form  provided  herein.  The  names 
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of  all  the  candidates  for  the  respective 
offices,  who  shall  have  filed  declaration 
papers  as  in  sections  120.300  to  120.650 
prescribed,  shall  be  printed  thereon." 

Section  I20.i4.50  prescribes  the  form  of  the  ballot  as 
follows: 


"At  all  primaries  there  shall  be  as  many 
separate  tickets  as  there  are  parties 
entitled  to  participate  in  the  primary 
election.  There  shall  also  be  a nonparti- 
san ticket  upon  which,  under  appropriate 
title  of  each  office,  shall  be  printed  the 
names  of  all  persons  by  whom  declaration 
papers  have  been  filed,  as  required  by 
sections  120.300  to  120.650,  who  do  not 
announce  by  such  declaration  papers  as 
candidates  for  any  political  party  as  de- 
fined by  sections  120.300  to  120.650.  The 
names  of  all  candidates  shall  be  arranged 
under  the  appropriate  title  of  the  respec- 
tive offices  and  under  the  proper  party 
designation  upon  the  party  ticket  or  upon 
tne  nonpartisan  ticket,  as  the  case  may  be. 

The  names  of  the  candidates  for  each  office 
shall  be  alternated  on  the  ballots  used  in 
the  several  election  districts  or  preoincts 
so  that  each  name  shall  appear  thereon  sub- 
stantially an  equal  number  of  times  at  the 
top,  at  the  bottom  and  in  eaoh  intermediate 
place,  if  any,  or  the  lists  or  groups  of 
names  in  which  such  candidate's  name  belongs. 
The  names  of  the  candidates  shall  be  printed, 
and  at  the  left  of  the  name  of  each  candidate, 
at  the  beginning  of  eaoh  line  upon  which  the 
candidate's  name  is  printed,  a small  square 
shall  be  printed,  the  sides  of  which  shall  be 
not  less  than  one-fourth  of  an  inch  in  length. 
The  title  of  the  office  and  the  name  of  all 
candidates  for  that  office  shall  be  separated 
from  the  title  of  the  following  office  and 
group  of  candidates  by  a line  not  to  exceed 
four  points  in  width.  At  primary  elections 
at  which  committeemen  or  comuitteewomen  of 
any  party  are  to  be  elected,  in  addition  to 
the  names  of  candidates  for  offices  printed 
on  the  ballot,  there  shall  be  printed  thereon 
at  least  one  blank  line  with  a square  to  the 
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left  of  the  same,  as  herein  specified,  for 
the  purpose  of  allowing  the  voter  to  write 
in  the  name  of  his  choice  for  office.  As 
nearly  as  practicable,  the  ballot  shall  be 
in  the  form  described  in  sections  lll.ij20 
and  lll.lj.30.  At  the  head  of  each  such  ticket, 
immediately  following  the  date  of  such  elec- 
tion, shall  be  printed  the  following:  * In- 
struction to  voters:  Place  an  X in  the  square 
opposite  the  name  of  the  person  for  whom  you 
wish  to  vote,*  »«>*," 

We  do  not  believe  that  the  foregoing  cited  provisions 
require  that  the  name  of  an  office  to  be  filled  at  the  gen- 
eral election  be  printed  on  the  party  primary  ballot  where 
no  candidate  has  filed  seeking  the  nomination  of  that  party.. 
As  was  stated  supra,  we  believe  the  purpose  of  the  primary 
law  is  to  allow  each  party  to  select  tneir  candidate  for 
the  particular  office  and  that  if,  in  fact,  no  person  has 
filed  seeking  that  party's  nomination,  then  such  party  is 
precluded  from  participating  in  the  primary  election  in 
regard  to  that  office. 

I am  enclosing  a copy  of  an  opinion  of  this  department 
to  the  Honorable  H.  D.  Allison,  County  Clerk  of  Buchanan 
County,  August  10,  193@f  holding  that  a person  may  not  be 
nominated  in  the  general  election  by  write-in  votes  where 
such  person  has  not  filed  declaration  papers. 

You  next  inquire  whether  it  is  necessary  to  print  the 
name  of  an  office  on  a party  general  election  ballot  where 
no  one  has  been  nominated  for  the  office.  In  answer  to 
this  question,  I am  enclosing  a copy  of  an  opinion  to  the 
Honorable  Arthur  U,  Goodman,  Jr.,  Prosecuting  Attorney  of 
Dunklin  County,  September  23»  1?44»  holding  that  the  ballot 
of  a political  party  to  be  used  in  the  general  election  shall 
contain  the  name  of  an  office  to  be  fille  d although  no  person 
has  been  nominated  for  the  office. 
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CONCLUSION 

Therefore,  It  Is  the  opinion  of  this  department 
that  "a  party  primary  ballot  need  not  contain  the  name 
of  an  office  where  no  one  has  filed  a declaration  seeking 
the  party  nomination. " 

We  are  furtner  of  the  opinion,  that  the  official 
ballot  to  be  used  at  the  general  election  shall  contain 
a space  for  the  office  of  prosecuting  attorney  and  surveyor. 

Respectfully  submitted. 


DONAL  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


DDG: lw 


COUNTY  COURTS: 
DRAINAGE  DISTRICTS: 


County  court  cannot  purchase  machinery 
for  maintaining  ditches,  drains  and 
levees  in  only  part  of  the  districts 
of  the  county  under  Section  243.330, 
RSMo  1949. 


FILED  j 


September  22,  1952 


■* 


Honorable  Robert  A.  Dempster 
Prosecuting  Attorney  of 
Scott  County 
Benton,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"The  County  Court  of  Scott  County,  Missouri, 
which  is  the  governing  body  of  all  the  drain- 
age districts  in  Scott  County,  has  asked  this 
office  to  write  you  for  an  opinion  on  the  ques- 
tion hereinafter  set  out. 

"In  connection  therewith  the  following  infor- 
mation is  given:  There  are  seven  drainage 
districts  organised  by  the  county  court  in 
Scott  County.  In  four  of  these  districts, 
more  than  50$  of  the  benefited  acreage  has 
asked  the  county  court  to  purchase  one  drag 
line  machine  for  these  four  districts.  The 
other  districts  have  not  asked  for,  and  in- 
dications are  that  they  do  not  want  to  parti- 
cipate in  the  purchase  of  a drag  line.  The 
county  court  feels  and  would  do  find  that  the 
ditches  in  the  four  particioating  districts  can 
be  better  maintained,  more  economically  and  in 
general  that  the  four  districts  desiring  partic- 
pation  in  the  drag  line  can  best  be  served  from 
the  standpoint  of  economy  and  efficiency  in  the 
drag  line  is  purchased  for  the  four  districts 
than  contracting  the  work  done. 
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"The  question  is:  Can  the  county  court,  for 
and  on  behalf  of  fewer  than  all  county  court 
drainage  districts  in  the  county,  at  the  re- 
quest of  a majority  of  the  acreage  in  the 
petitioning  districts,  purchase  a drag  line 
machine  for  such  petitioning  districts  alone? 

"Reference  is  made  to  Section  243,330  VAMS 
providing  method  for  purchase  of equipment  for 
all  districts,  and  Section  243.230  authorizing 
lease  of  equipment,  and  Section  243,240,  placing 
the  duty  on  the  county  court  to  maintain  the 
efficiency  of  the  ditches  and  vesting  power  and 
duty  of  maintaining,  preserving,  restoring,  re- 
pairing, strengthening  and  replacing  the  ditches, 
etc. 

"Under  the  last  cited  section  the  duty  of 
constantly  maintaining,  etc.,  of  ditches  is 
cast  upon  the  court  and  the  cost  of  continually 
contracting  such  work  is  prohibitive,  whereas 
with  machinery  owned  by  the  district,  cost 
could  be  kept  down  and  ditches  maintained  more 
efficiently." 

We  presume  from  your  opinion  request  that  the  drainage  dis- 
tricts to  which  you  refer  are  districts  organized  in  the  county 
court  and  this  opinion  is,  of  course,  so  limited. 

You  inquire  whether  or  not  the  county  court  is  authorized  to 
purchase  machinery  for  maintaining  ditches,  drains  and  levees  in 
some  of  the  drainage  districts  in  the  county  but  not  for  others. 
Under  tne  provisions  of  Section  243.240,  RSMo  1949,  drainage 
districts  organized  under  the  provisions  of  this  chapter  are 
under  the  continuous  management  and  control  of  the  county  court * 
Said  section  provides  in  part  as  follows: 

"1.  It  shall  be  the  duty  of  the  several 
county  courts  of  this  state  to  maintain  the 
efficiency  of  the  drainage  districts  now  or 
hereafter  organized  and  existing  under  and 
by  virtue  of  the  provisions  of  this  chapter 
and  such  courts  are  vested  with  the  contin- 
uous management  and  control  of  said  districts 
with  the  duty  and  power  of  maintaining,  pre- 
serving, restoring,  repairing,  strengthening 
and  replacing  the  drains,  ditches  and  levees 
thereof." 
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Section  243*330,  RSMo  1949,  authorizes  the  county  court  to 
purchase  machinery  to  be  used  in  the  maintenance  and  preservation 
of  the  ditches,  drains  and  levees  of  the  districts  in  the  county* 
This  section  provides  in  part  as  follows:** 

"*  * *provided.  however,  the  court  may, 
from  time  to  time,  as  occasion  may  require, 
set  aside  a portion  of  said  tax  from  each 
district  in  said  county  into  a general  fund 
to  be  used  by  the  county  court  in  the  purchase 
of  dredge  boats,  tools  and  other  machinery  to 
be  used  in  the  maintenance  and  preservation  of 
the  ditches,  drains  and  levees  of  the  districts 
organized  and  existing  under  the  provisions  of 
this  chapter;  provided,  the  portion  appropriated 
from  each  district  to  be  used  in  the  purchase 
of  dredge  boats,  tools  and  other  machinery,  shall 
be  determined  by  dividing  into  two  equal  parts 
the  estimated  cost  of  the  dredge  boats,  tools  and 
other  machinery  purchased;  and  one  such  part  shall 
be  apportioned  in  the  ratio  that  the  total  benefit 
assessments  in  each  district  assessed  for  original 
construction  bears  to  the  aggregate  total  assessed 
benefits  for  original  construction  in  all  said 
districts,  and  the  other  part  thereof  shall  be 
apportioned  to  the  ratio  that  the  total  yards  of 
excavation,  or  yardage  moved,  as  the  case  may  be, 
in  constructing  the  original  improvement  in  each 
district  bears  to  the  total  yards  of  excavation 
of  yards  moved  in  constructing  original  improve- 
ments of  all  said  districts* 

"3*  The  dredge  boats,  tools  ana  other  machinery 
so  purchased,  shall  be  arvl become,  the  general 
property  of  all  the  drainage  districts  in  said 
county,  and  be  used  under  the  direction  of  the 
county  court  in  the  cleaning  and  restoration  of 
any  such  ditch,  drain  or  levee  in  said  county  to 
its  original  size  and  condition;  * * 

It  is  noted  that  this  section  provides  that  the  county  court 
may  set  aside  a portion  of  the  tax  therein  provided  from  each  dis- 
trict in  the  county  for  the  purchase  of  machinery  for  the  mainte- 
nance and  preservation  of  the  ditches,  drains  and  levees  of  the 
districts.  This  section  further  provides  that  the  machinery  so 
purchased  shall  be  and  become  the  general  property  of  all  the 
drainage  districts  in  said  county.  We  are  of  the  opinion  that  the 
Intention  of  the  legislature  is  affirmatively  stated  in  this  section 
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and  would  preclude  any  other  interpretation.  This  rule  is  stated 
in  .the  case  of  Kroger  Grocery  & Baking  Co,  v.  City  of  St.  Louis, 
435,  l,c.  439,  as  follows: 

* *when  special  powers  are  conferied,  or 
special  methods  are  prescribed  for  the  ex- 
ercise of  a power,  the  exercise  of  such 
power  is  within  the  maxim  expressio  unius 
est  exclusio  alterius,  and  'forbids  and 
nugatory  the  doing  of  the  thing  specified, 
exceot  in  the  particular  way  pointed  out.* 

* * 

Following  the  above  cited  rule  we  believe  that  since  the 
legislature  has  provided  for  the  purchase  of  machinery  which  shall 
be  and  become  the  general  property  of  all  of  the  districts  and 
since  we  are  unable  to  find  authorization  for  the  purchase  of 
machinery  in  the  manner  that  you  have  indicated  that  it  could  not 
be  done. 


CONCIUJIQII 

Therefore,  it  is  the  opinion  of  this  office  that  Section 
243»330,  RSMo  1949 > provides  the  only  method  for  the  purchase  of 
machinery  for  drainage  districts  organized  under  the  provisions  of 
Chapter  243 $ and  if  such  machinery  Is  purchased  as  herein  provided 
it  becomes  the  general  property  of  all  such  drainage  districts  in 
the  county,  and  all  of  said  districts  may  participate  in  the  use 
thereof  within  the  discretion  of  the  county  court  subject  to  the 
rental  and  lease  provisions  contained  in  this  chapter, 

hespectl'ully  submitted, 


I),  D.  GUFFEY , Assistant 
Attorney  General 


APPROVED: 


Attorney  General 


- 
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FIRST  CLASS  COUNTIES: 
SEWER  DISTRICTS: 


Sewer  districts  formed  in  St.  Louis 
County  should  be  formed  according  to 
the  provisions  of  Sections  2 L|-9 • l|-3 0— 21+9 
inclusive,  RSMo  191+9 • 


November  5*  1952  //  - ^ 


Honorable  C.  W.  Detjen 
Assistant  County  Counselor 
St.  Louis  County  Law  Department 
Courthouse 
Clayton,  Missouri 

• • 

Dear  Sir* 

This  department  Is  In  reoelpt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request* 

"Hon.  John  J.  MeAtee,  County  Counselor 
of  St.  Louis  County,  has  asked  me  to 
write  to  you  for  an  opinion  as  to 
whether  the  provisions  of  Chapter  249, 

R.  S.  Mo.  19+9#  Sections  21+9 .010-Section 
21+9. 1+20,  relating  to  sewer  districts  in 
oounties  having  less  than  1+00,000  inhabi- 
tants, and  Sections  249.1+30-Section 
249.660,  relating  to  sewer  districts 
In  counties  having  more  than  4°0,000 
inhabitants  and  less  than  700,000  In- 
habitants, are  (or  either  of  them) 
effective  so  far  as  the  creation  of 
new  sewer  districts  In  St.  Louis  County 
is  oonoerned. 

"When  enacted.  Sections  249.010-Seotion 
249.1+20  applied  to  St.  Louis  County,  and 
Seotions  249.430-Sectlon  249.660  applied 
to  Jaokson  County,  but  St.  Louis  County 
now  has  a population  In  exoess  of  400,000, 
aocordlng  to  the  1950  Federal  Census. 

There  are,  of  oourse,  a number  of  sewer 
districts  in  existence  in  St.  Louis  County 
which  were  formed  under  the  first  mentioned 
statutes  and  we  assume  that  they  will  con- 
tinue to  be  governed  by  the  provisions  of 
those  statutes,  so  long  as  they  are  not 
repealed  by  the  legislature. 
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"In  the  future,  however.  If  the  statutes 
• are  still  in  effect,  we  assume  that  sewer 
districts  In  St.  Louis  County  would  have 
to  be  formed  under  the  provisions  of 
Sections  249. 43 0-Section  249.660. 

"The  question  as  to  whether  either  of 
the  sewer  district  laws  is  still  in  ef- 
fect, at  least  so  far  as  the  creation 
of  new  districts  is  concerned,  involves 
construction  of  Article  VI,  Section  8 
of  the  Constitution  of  Missouri,  which 
provides  that  counties  shall  be  organized 
and  classified  by  General  laws;  the  number 
of  classes  not  to  exceed  four,  and  the 
organization  and  powers  of  each  olass  to 
be  defined  by  General  Laws,  so  that  all 
counties  In  the  same  class  shall  possess 
the  same  powers  and  be  subject  to  the  same 
restrictions.  The  Section  further  provides 
that  a law  applicable  to  any  county  shall 
apply  to  all  counties  in  the  class  to  whioh 
such  county  belongs. 

"If  these  sewer  district  statutes  may  be 
considered  as  statutes  relating  to  the 
organization  and  powers  of  the  county,  it 
would  seem  that  they  are  no  longer  In  effect 
In  view  of  the  legislature's  failure  to 
amend  them  to  apply  to  First  Class  Counties. 

"Will  you  kindly  let  us  have  your  opinion 
as  to  the  extent  these  two  laws  are  appli- 
cable to  St.  Louis  County  at  the  present 
time.  If  at  all?" 

Your  request  embodies  two  questions,  the  first  of  which 
is  the  applicability  of  certain  statutes  to  the  construction 
of  sewers  In  St.  Louis  County;  the  second  of  which  is  the  con- 
stitutionality of  the  aforesaid  statutes. 

In  regard  to  your  first  question,  it  would  seem  to  be 
clear  that  any  sewer  districts  which  are,  in  the  future,  formed 
by  the  County  Court  In  St.  Louis  County,  would  have  to  be 
formed  under  Sections  249. 430-249 .660,  inclusive,  RSHo  1949. 
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Section  249.44°,  RSMo  1949#  states  that  it  and  ensuing 
sections  are  applicable  to  counties  which  have  a population 
of  not  less  than  4°0,000  and  not  more  than  700,000.  In  your 
letter  you  inform  us  that  St.  Louis  County  has  a population 
of  more  than  400,000.  V/e  take  judicial  notice  of  the  fact 
that  St.  Louis  County  does  not  have  a population  exceeding 
700,000.  Therefore,  it  is  apparent  that  St.  Louis  County 
comes  within  the  purview  of  Sections  249.430,  et  seq. , supra. 

Vie  now  face  the  problem  of  whether  the  sections  above 
referred  to  are  valid  since  the  effectuation  of  the  new  Con- 
stitution of  Missouri  on  July  1,  194&.  If  they  are  invalid, 
it  is  because  Section  249.44®  sets  up  a county  classification 
contrary  to  Section  8,  of  Article  VI,  of  the  New  Constitution 
of  Missouri. 

Section  249.440#  RSMo  1949#  states: 

"The  county  court  in  any  county  in  this 
state  now  having  or  which  may  hereafter 
have  a population  of  not  less  than  four 
hundred  thousand  inhabitants  nor  more 
than  seven  hundred  thousand  Inhabitants, 
in  which  is  located  an  unincorporated 
village  or  residence  district  in  which 
main  and  submain  sewers  have  already 
been  constructed  or  hereafter  may  be 
constructed  or  deemed  necessary,  shall 
have  power  to  establish  sewer  districts, 
and  to  provide  for  the  construction  of 
sewers  therein,  and  to  pay  the  costs 
thereof  by  levying  special  assessments 
against  the  lots,  tracts  or  parcels  of 
ground  in  said  sewer  districts,  and  to 
issue  special  tax  bills  evidencing  such 
assessments." 

Section  8,  of  Article  VI,  of  the  New  Constitution  of 
Missouri  states: 

"Classification  of  count lea -uni form  laws.- 
Provision  shall  be  made  by  general  laws 
for  the  organization  and  classification 
of  counties  except  as  prov ided  in  this 
Constitution.  The  number  of  classes  shall 
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not  exceed  four,  and  the  organization 
and  powers  of  each  class  shall  be  de- 
fined by  general  laws  so  that  all 
counties  within  the  same  class  shall 
possess  the  same  powers  and  be  subject 
to  the  same  restrictions.  A law  appli- 
cable to  any  county  shall  apply  to  all 
counties  in  the  class  to  which  such 
county  belongs." 

In  order  to  conform  the  law  of  this  state  to  the  provi- 
sions of  Section  8,  of  Article  VI,  of  the  Constitution  of 
1945,  the  General  Assembly  of  Missouri  enacted  Committee 
Substitute  for  House  Bill  Ho,  478,  Section  1,  (now  Section 
48,020,  RSMo  1949)  which  reads: 

"All  counties  of  this  state  are  hereby 
classified,  for  the  purpose  of  estab- 
lishing organization  and  powers  In 
accordance  with  the  provisions  of  section 
8,  article  VI,  Constitution  of  Missouri, 
into  four  classes  as  follows : 

"Class  1,  All  counties  now  having  or 
which  may  hereafter  have  an  assessed 
valuation  of  three  hundred  million 
dollars  and  over  shall  be  In  the  first 
class, 

"Class  2,  All  counties  now  having  or 
which  may  hereafter  have  an  assessed 
valuation  of  fifty  million  dollars  and 
less  than  three  hundred  million  dollars 
shall  be  in  the  second  class, 

"Class  3*  All  counties  now  having  or 
which  may  hereafter  have  an  assessed 
valuation  of  ten  million  dollars  and 
less  than  fifty  million  dollars  shall 
be  in  the  third  class. 

"Class  4.  All  counties  now  having  or 
which  may  hereafter  have  an  assessed 
valuation  of  less  than  ten  million 
dollars  shall  be  In  the  fourth  class •" 
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The  above  section.  It  will  be  noted,  sets  up  four  classi- 
fications of  counties.  This  is  in  harmony  with  Section  8,  of 
Article  VI,  of  the  New  Constitution  o f Missouri,  which  states 
that  "The  number  of  classes  (of  counties)  shall  not  exceed 
four."  It  will  be  noted  further  that  Section  1j.8«020,  supra, 
classifies  counties  on  the  basis  of  their  assessed  valuation. 

It  will  be  recalled  that  Section  249 *44° » supra,  gives  certain 
powers,  in  regard  to  the  establishment  of  sewer  districts,  to 
the  county  courts  of  counties  having  not  less  than  400,000 
population  and  not  more  than  700,000  population.  The  situ- 
ation thus  presented  is  that  Section  48.020,  supra,  classifies 
counties  into  four  classes  on  the  basis  of  assessed  valuation, 
and  that  Section  249.44°,  supra,  delegates  to  certain  counties, 
on  a population  basis,  certain  powers.  This  gives  rise  to  two 
questions,  cue  of  which  is:  Does  Section  249.44°,  supra, 
establish  a fifth  class  of  counties.  In  contravention  of 
Section  8,  of  Article  VI,  of  the  New  Constitution  of  Missouri, 
which  states  that  there  shall  be  only  four  classes  of  counties, 
and  of  Section  49.020,  supra,  which  has  set  up  four  classes  of 
counties  on  an  assessed  valuation  basis;  and  second:  Does 
Section  249.44°,  supra,  contravene  Section  8,  of  Article  VI, 
of  the  New  Constitution  of  Missouri,  in  that  It  is  a special 
law  rather  than  a general  law,  which  Section  8,  of  Article  VI, 
of  the  New  Constitution  of  Missouri,  declares  shall  apply  to 
all  counties  in  a single  class. 

In  regard  to  this  matter,  we  Invite  your  attention  to  the 
oase  of  State  v.  Klburz,  208  S.W.  (2d)  285,  a case  decided  by 
the  Missouri  Supreme  Court  In  December,  1947.  This  case  was  a 
quo  warranto  proceeding  to  determine  the  right  of  respondent 
Kiburz  to  hold  the  office  of  Highway  Engineer  of  St.  Louis 
County.  At  l.c.  287,  et  seq.,  of  Its  opinion,  the  Court 
stated: 


"Sec.  8,  Art.  VI  of  the  1945  Constitution 
Introduced  into  the  organic  law  a new  re- 
quirement with  respect  to  legislation 
governing  the  structure  of  county  govern- 
ment, and  so  necessitated  a general  over- 
hauling of  the  whole  body  of  statute  law 
concerning  that  subject,  for  absent  classi- 
fication of  counties  (and  none  existed 
theretofore  within  the  meaning  of  this 
constitutional  provision),  there  could  be 
no  valid  legislation  governing  their  or- 
ganization and  powers,  subsequent  to 
July  1,  1949.  In  obedience  to  this 
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constitutional  mandate,  the  63rd  General 
Assembly  enacted  Committee  Substitute  for 
House  Bill  476,  effective  December  5#  1945# 
because  of  an  emergency  clause,  which  clas- 
sified all  of  the  counties  of  the  state  into 
four  classes,  basing  the  same  on  assessed 
valuation,  and  declaring  such  classifica- 
tion to  be  'the  foundation  upon  which  the 
whole  structure  of  county  government  and 
laws  relating  thereto  rests.'  Laws  1945# 
p.  1801,  Mo.  R.S.A.  Seo.  13699.1  et  seq. 

St.  Louis  County,  by  virtue  of  having  an 
assessed  valuation  of  three  hundred  mil- 
lion dollars,  or  over,  as  specified  by 
.Sec.  1 of  the  act  Just  mentioned,  con- 
cededly  belongs  In  ’Class  1»  thus  created. 

"(1,2)  The  second  proviso  to  Sec.  8660  was 
In  the  nature  of  a limitation  upon  the 
power  conferred  upon  the  county  court  under 
Seo.  8655*  Its  object  was  to  except  some- 
thing out  of  the  terms  of  that  grant  of 
power.  A proviso  can  have  no  existence 
apart  from  the  provision  It  is  designed 
to  limit  or  qualify.  So,  even  assuming 
that  the  later  enacted  classification  act 
was  sufficient  to  validate  pre-existing 
Sec.  8655  as  a general  law  defining  the 
power  of  counties  (with  respect  to  the 
office  of  county  highway  engineer),  under 
See.  8,  Art.  VI  of  the  Constitution,  be- 
cause applicable  alike  to  every  county  in 
the  state,  the  proviso  would  have  to  fall 
because  it  Is  neither  applicable  to  all 
of  the  counties  of  the  state,  nor  to  any 
particular  class  or  classes  of  counties 
as  defined  by  the  classification  act,  and, 
hence,  is  in  no  sense  a general  law  within 
the  meaning  of  the  constitutional  provision 
we  are  considering.  The  olroumstanoe  that 
the  two  counties  to  whloh  the  proviso  ever 
applied  (St.  Louis  County  and  Jackson,  eaoh 
having  a population  of  more  than  50*000, 
taxable  wealth  exceeding  forty-five  million 
dollars,  and  adjoining  or  containing  a city 
of  more  than  100,000  inhabitants)  now  com- 
prise the  whole  of  'Class  1'  counties,  as 
presently  constituted,  would  not  save  it. 
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From  the  above,  it  would  appear  that  the  Kiburz  case 
holds  that  the  law  setting  up  a classification  of  counties 
on  the  basis  of  (a)  population;  (b)  taxable  wealth;  (c) 
proximity  of  a city  of  a certain  population,  must  fail  as 
being  in  oonfliet  with  Section  8,  of  Article  VI,  of  the  New 
Constitution  of  Missouri,  on  the  ground  that  it  does  not  set 
up  a county  classification  by  a general  law. 

V.'e  next  direct  your  attention  to  the  case  of  Inter-City 
Fire  Protection  Diet.  v.  Oambrell,  231  S.W.  (2d)  193,  a case 
decided  by  the  Missouri  Supreme  Court  in  1950.  This  was  an 
action  for  a declaratory  judgment  to  have  the  proper  officials 
of  Jackson  County  extend  taxes  for  plaintiff,  when  properly 
certified,  to  inolude  the  taxable  tangible  property  in  that 
part  of  plaintiff *s  district  extending  into  the  city  of 
Independence.  At  l.o.  196,  et  sea.,  the  Court  stated: 

* It  is  further  contended  that 
'House  Bill  7 so  far  as  It  attempts  to 
limit  its  application  to  "counties  of 
Class  One  now  or  hereafter  having  a popu- 
lation of  450,000  inhabitants  or  more" 
is  unconstitutional  and  void  as  an  at- 
tempt to  create  an  additional  class  of 
counties  in  violation  of  Article  VI, 

Section  8,  Missouri  Constitution,  1945* 
limiting  the  power  of  the  General  Assembly 
to  the  creation  of  four  classes  of  counties.* 
Appellant  further  says  that  the  act  Is  not 
applicable  to  all  class  one  counties  as 
St.  Louis  County,  a class  one  county,  is 
excluded.  In  support  of  these  assignments 
appellant  relies  particularly  upon  State 
ex  inf.  Hytton  v.  Borden  et  al. , 164  Mo. 

221,  64  S.W.  172,  175  and  State  on  inf. 

Taylor  v.  Kiburz,  357  Mo.  309,  208  S.W. 

2d  285,  287. 

"In  the  Borden  case  the  statute  under  con- 
sideration in  effect  created  an  additional 
class  of  cities  to  which  it  was  applicable, 
contrary  to  constitutional  provisions  which 
limited  the  power  of  the  Legislature  to  the 
creation  of  four  classes.  164  Mo.  236,  64 
S.W.  175. 
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"In  the  Klborz  ease,  208  S.W.  2d  2 85*  287, 
the  court  said:  'Sec.  8,  Art.  VI  of  the 
1945  Constitution  introduced  into  the 
organic  law  a new  requirement  with  respect 
to  legislation  governing  the  structure  of 
county  government,  and  so  necessitated  a 
general  overhauling  of  the  whole  body  of 
statute  law  concerning  that  subject,  for 
absent  classification  of  counties  (and 
none  existed  theretofore  wi thin  the  mean- 
ing of  this  constitutional  provision), 
there  could  be  no  valid  legislation  govern- 
ing their  organization  and  powers,  subsequent 
to  July  1,  l94b*  In  obedience  to  thie  con- 
stitutional mandate,  the  63rd  General  Assembly 
enacted  Comnittee  Substitute  for  House  Bill 
476,  effective  December  5>*  1945*  because  of 
an  emergency  clause,  which  classified  all  of 
the  counties  of  the  state  into  four  classes, 
basing  the  same  on  assessed  valuation,  and 
declaring  such  classification  to  be  "the 
foundation  upon  which  the  whole  structure 
of  county  government  and  laws  relating 
thereto  rests."  Laws  1945,  p.  1801,  Mo. 

R.S.A.  Sec.  13699.1  et  seq. » (Italics 
ours.)  The  Kiburz  case  was  an  original 
proceeding  in  this  court  to  determine 
title  to  the  office  of  highway  engineer 
of  St.  Louis  County.  A county  matter  was 
directly  involved. 

* « * • • 

"Appellant  insists  that  House  Bill  7 in- 
volves ’county  government' ; that  the  board 
of  a fire  protection  district  is  organized 
under  the  direction  of  the  circuit  court 
of  the  county;  that  the  ’county  government* 
levies  and  collects  the  taxes  certified  by 
the  district;  that  the  directors  and  the 
treasurer  of  the  plaintiff  district  are 
required  to  file  bonds  with  the  circuit 
clerk;  and  that  the  treasurer  of  the  dis- 
trict is  further  required  each  year  to  file 
with  the  county  olerk  a detailed  financial 
statement.  These  matters  are  not  decisive. 
Somewhat  the  same  situation  exists  with 
reference  to  school,  levee  and  drainage 
districts,  which  are  not  considered  a part 
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of  the  structure  of  county  government. 

See  State  ex  rel.  Reorganized  School 
District  No.  4 of  Jackson  County,  I So,, 
v.  Holmes,  Mo,  Sup.,  231  S.Vi.  2d  185, 
not  yet  reported  in  the  State  Reports, 

"(1)  We  think  it  apparent  on  the  face 
of  House  Bill  7,  supra,  that  it  does  not 
deal  with  *the  organization  and  powers* 
of  counties.  State  ex  rel.  Webster 
Groves  Sanitary  Sewer  Dist.  v.  Smith, 

337  Mo.  8 ££*  87  S.W.  2d  litf,  152.  Nor 
does  it  deal  with  *a  law  applicable  to 
any  county.*  It  deals  with  a different 
type  of  political  subdivision  towit,  a 
type  of  municipal  corporation  duly  or- 
ganized and  existing  under  a general  law 
providing  for  its  incorporation  by  decree 
of  the  circuit  court.  Laws  1943*  P*  8£2} 

Laws  1947 » 'Vol.  1,  p.  432,  Mo.  R.S*A*  Sec. 

13927*58  et  seq.  And  see  Art.  X,  Sec.  1 5>, 
Constitution  of  Missouri,  1945*  * * 

As  we  understand  the  above  case,  itB  holding  is  that 
the  organization  o f a fire  protection  district  in  first  class 
counties,  upon  a population  basis,  does  not  contravene  Section 
8,  Article  VI,  of  the  New  Constitution  of  Missouri,  because 
it  does  not  deal  with  "the  organization  and  powers"  of  coun- 
ties, whereas  in  the  Kiburz  case,  "a  county  matter  was  di- 
rectly Involved." 

•We  next  direct  attention  to  the  February  1952  opinion 
of  the  Missouri  Supreme  Court,  in  the  case  of  Collector  of 
Revenue  of  Jackson  County  v.  Parcels  of  Land,  247  S.W.  (2d) 

83.  In  this  case  the  Court  had  under  consideration  the 
position  in  a first  class  county  of  "a  land  trust."  This 
body  known  as  "a  land  trust"  is  created  by  authority  of 
Section  141.700,  RSMo  1949,  and  reads: 

"There  is  hereby  created  a commission 
for  the  management,  sale  and  other  dis- 
position of  tax  delinquent  lands,  which 
commission  shall  be  known  as  *The  Land 

Trust  of County,  Missouri,* 

and  the  members  thereof  shall  be  known 
as  land  trustees.  Such  land  trust  shall 
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have  and  exercise  all  the  powers  that 
are  conferred  by  sections  lip.. 210  to 
141.810  necessary  and  Incidental  to  the 
effective  management,  sale  or  other  dis- 
position of  real  estate  acquired  under 
and  by  virtue  of  the  foreclosure  of  the 
lien  for  delinquent  real  estate  taxes, 
as  provided  In  said  seotlons,  and  in  the 
exercise  of  such  powers,  the  land  trust 
shall  be  deemed  to  be  a public  corporation 
acting  in  a governmental  oapacity." 

The  opinion  In  the  above  cited  case  was  written  by 
Ellison.  At  l.c.  92  appears  a concurring  opinion  by  Hyde, 

In  which  Ellison,  Hollingsworth,  Dalton,  Leedy  and  Conkling, 
JJ.,  concur.  That  opinion  Is: 


"I  concur  In  the  opinion  of  Ellison,  C.J. 
herein.  However,  I think  something  more 
should  be  said  about  the  constitutionality 
of  the  Land  Tax  Collection  Act,  because 
the  ground  upon  which  it  is  upheld  as  to 
this  particular  case  leaves  doubt  as  to 
its  validity  after  July  1,  1946.  My  view 
is  that  this  Act  is  In  no  way  affected  by 
See.  8,  art.  VI  of  the  1945  Constitution 
or  by  Sec.  40  (21)  of  art.  Ill  thereof.  I 
think  we  ruled  on  substantially  the  same 
situation  In  Inter-City  Fire  Protection 
District  of  Jackson  County  v.  Gambrell, 

360  Mo.  924,  231  S.W.  2d  193,  197,  and 
that  this  case  Is  governed  by  the  prin- 
ciples therein  stated  and  the  authorities 
therein  cited. 


"We  held  In  that  case  that  the  questioned 
Fire  District  Act  did  not  deal  with  'the 
organisation  and  powers'  of  counties. 
Instead  we  said:  'It  deals  with  a differ- 
ent type  of  political  sub-division,  to-wit, 
a type  of  municipal  corporation  duly  or- 
ganised and  existing  under  a general  law 
providing  for  Its  incorporation  by  decree 
of  the  circuit  court.'  We  held  'that  the 
statute.  House  Bill  7,  Is  not  unconstitu- 
tional as  "an  attempt  to  create  an  addi- 
tional class  of  counties  In  violation  of 
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Art.  VI,  Sec.  6 of  the  Constitution  of 
1945"*  nor  la  It  a statute  "regulating 
the  affairs  of  counties"  within  the 
meaning  of  paragraph  21  of  See.  I4.0,  Art. 

Ill  of  the  Constitution  of  1945. 1 We 
have  also  held  that  a sewer  district, 
even  it  wholly  within  a city,  did  not 
violate  the  similar  provision  of  the 
Constitution  of  1875,  Sec.  7#  art.  9, 
concerning  the  organization  and  class I- 
fi cation  of  cities.  State  ex  inf.  Gentry 
v*  Curtis,  319  Mo.  316,  4 3.W.  2d  4^7« 

"(13,14-)  I think  the  same  thing  is  true 
of  the  Land  Tax  Collection  Act.  It  does 
not  deal  with  'the  organization  and  powers1 
of  counties  and  the  Land  Trust  created  by 
the  Act  is  no  part  of  county  government. 

The  Land  Trust  is  a separate  entity  from 
the  county;  it  Is  a public  or  political 
corporation.  Spitosufsky  v.  Hatten,  353 
Mo.  94,  182  S.W.  2d  86,  loc.  olt.  108, 

160  A.L.R.  990.  The  functions  of  the 
Land  Trust  go  beyond  county  goverixnent. 

Its  services  are  rendered  not  merely  to 
the  county  but  also  to  the  State  of 
Missouri  and  to  every  municipality, 
school  district,  road  district,  sewer 
district,  levee  district,  drainage  dis- 
trict and  other  tax  districts  located 
In  the  county  in  which  it  operates.  It 
has  its  own  official  seal;  'the  power  to 
sue  and  issue  deeds  in  its  name';  'the 
general  power  to  administer  its  business 
as  any  other  corporate  body' ; and  it  may 
convey  real  estate  'without  in  any  case 
procuring  any  consent,  conveyance  or 
other  instrument  from  the  beneficiaries 
for  which  it  acts.'  1943  Aot,  Sec.  4-0, 

Laws  1943#  p.  1056,  now  Sec.  141*750,  R.S. 
1949  V.A.M.S.  Thus  It  is  completely  inde- 
pendent of  the  county  which  may,  through 
its  county  court,  appoint  only  one  of  the 
three  managing  trustees.  As  a public 
corporation.  It  is  really  an  agency  of  the 
State  of  Missouri  in  Its  governmental 
powers  of  collection  of  taxes,  oreated 
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for  the  purpose  of  orderly  administration 
of  tax  delinquent  lands  to  get  reasonable 
returns  for  revenue,  from  taxation  on  all 
tax  delinquent  lands,  to  the  State,  its 
political  subdivisions,  the  municipalities 
and  special  tax  districts  created  by  the 
State  in  the  county  in  which  it  operates* 

I do  not  think  this  is  changed  by  the 
elective  features  applicable  to  Class  Ora 
Counties  added  by  the  Amendments  of  1914-5 
and  1949  (Laws  1945#  P*  1926;  Laws  1949# 
p.  602)  because  the  orgai ization,  purposes 
and  functions  of  the  Land  Trust  remain  the 
same.  Therefore,  it  is  my  conclusion  that 
the  Land  Tax  Collection  Act  is  not  in  con- 
flict with  either  of  the  constitutional 
provisions  relied  upon  herein  and  is  a 
• valid  Act  under  the  1945  Constitution." 

At  this  point  our  situation  with  respect  to  the  problem 
which  you  have  submitted  to  us  would  appear  to  be  that  if 
the  sewage  district  law,  heretofore  discussed,  does  directly 
involve  a county  matter,  that,  on  the  authority  of  the  Kiburz 
case,  it  must  fall  as  being  in  conflict  with  Section  8,  Article 
VI,  of  the  New  Constitution  of  Missouri,  and  of  Section  48*020, 
RSMo  1949;  but  that  If  it  does  not  deal  with  the  organization 
and  powers  of  counties,  it  is,  on  the  authority  of  the  Fire 
Protection  District  case,  and  the  Collector  of  Revenue  case, 
supra,  valid.  In  other  words,  is  the  situation  which  you  pre- 
sent more  nearly  analagous  to  the  Kiburz  case  or  to  the  Fire 
Protection  District  and  Collector  of  Revenue  cases? 

It  is  our  belief  that  the  effect  of  Sections  249.430- 
249.660,  inclusive,  supra,  is  to  create  a situation  very 
similar  to  that  set  forth  in  the  Fire  Protection  District 
and  Collector  of  Revenue  cases;  that  It  does  not  contravene 
Section  8,  of  Article  VI,  of  the  New  Constitution  of  Missouri, 
nor  of  Section  48*020,  RSMo  1949,  supra.  We  therefore  be- 
lieve that  Seotlons  249. 43 0-249. 660,  supra,  are  in  full  force 
and  effeot. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  sewer  districts 
formed  in  St.  Louis  County  should  be  formed  according  to  the 
provisions  of  Sections  249-430-249.660,  inclusive,  RSMo  1949. 

Respectfully  submitted. 


APPRO 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


Attorney  General 


FEES: 

CITY  POLICE: 


A policeman  of  the  city  of  the 
first  class  is  not  entitled  to  the 
fee  provided  by  Section  57*290, 
RSMo  1949,  for  making  an  arrest 
under  a warrant  issued  by  a magis- 
trate. 


February  15,  1952 
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Honorable  John  E,  Downs 
Prosecuting  Attorney  of 
Buchanan  County 
St,  Joseph,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department,  which  request  reads  as  follows: 

"Since  the  Police  Officers  in  a city 
of  the  first  class  have  the  power  to 
arrest  under  Sections  S5.060  and  & 5,230, 

R5Mo  1949,  for  violation  of  all  state 
laws  with  or  without  process,  the 
question  arises  as  to  the  cost  involved 
when  a warrant  issued  by  a Magistrate 
is  directed  to  the  Chief  of  Police  of 
the  City  of  St.  Joseph. 

"As  you  kpow,  St.  Joseph  is  a city  of  the 
first  class  and  as  such  maintains  a muni- 
cipal police  department  who  derive  their 
authority  in  part  from  Section  $5,060, 

RSMo  1949.  Shen  a state  warrant  is 
directed  by  a Magistrate  to  the  Chief 
of  Police  of  St.  Joseph,  Missouri  and, 
the  person  named  in  the  warrant  i3 
apprehended  by  the  Chief  of  Police  who 
executes  the  warrant  and  the  defendant 
is  ultimately  found  guilty,  a question 
arises  in  ray  mind  as  to  the  cost  involved 
relative  to  the  service  and  return  on  such 
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warrant.  Does  the  one  dollar  fee  pro- 
vided for  in  Section  57.290,  RSKo  1949 
apply  under  the  set  of  facts  herein 
above  set  out  for  the  service  and  return 
on  such  warrant  and  if  so,  does  the  one 
dollar  fee  accrue  to  the  office  of  the 
Sheriff  even  though  the  warrant  is  served 
and  executed  by  the  Chief  of  Police?" 

The  question  you  have  presented  requires  an  interpretation 
of  Section  57.290,  RSMo  1949,  said  section  provides  in  part  as 
follows : 


"Sheriffs,  county  marshals  or  other 
officers  shall  be  allowed  fees  for 
their  services  in  criminal  cases  and  for 
all  proceedin  s for  contempt  or  attach- 
ment as  follows: 

For  serving  and  returning  each  capias, 


for  each  defendant $1.00 

For  serving  a writ  of  attachment, 

for  each  person  actually  brought  into 

court 1.00 


For  serving  every  writ  of  execution  . 1.00 

For  entering  return  of  non  est  on 


a capias  or  attachment  .50 

For  a return  of  nulla  bona .50 


For  summoning  a jury  to  ascertain 
the  sanity  or  pregnancy  of  a convict, 
drawing  inquisition,  and  returning 


same  2.00 

For  summoning  a grand  jury 4.20 

For  summoning  a petit  jury  and  calling 

same  at  the  trial 1.00 

For  executing  a special  venire  when 

one  shall  have  been  actually  ordered 

and  issued  2.00 

For  summoning  each  witness  ......  .50 
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For  every  return  of  non  est  on  a 

subpoena  .25 

For  serving  any  rule  of  court  or 

notice  .50 

For  calling  each  witness .05 

For  taking  recognizance  .50 

For  committing  any  person  to  jail  , . 1.00 

For  every  trial  in  a criminal  case  or 
confession  1.00 

For  every  trial  in  a capital  case  . . 3.00 


"In  cities  and  counties  having  a population 
of  three  hundred  thousand  inhabitants  and  over, 
each  deputy  sheriff,  not  more  than  two,  shall 
be  allowed  for  each  day  during  the  term  of  court 
three  dollars,  to  be  paid  by  the  city  or  county 
of  three  hundred  thousand  inhabitants  or  over. 

For  the  services  of  taking  convicts  to  the 
penitentiary,  the  sheriff,  county  marshal  or 
other  officer  shall  receive  the  sum  of  three 
dollars  per  day  for  the  time  actually  and 
necessarily  employed  in  traveling  to  and  from 
the  penitentiary,  and  each  guard  shall  receive 
the  sum  of  two  dollars  per  day  for  the  same, 
and  the  sheriff,  county  marshal  or  other  officer 
and  guard  shall  receive  five  cents  per  mile 
for  the  distance  necessarily  traveled  in  going 
to  and  returning  from  the  penitentiary,  the 
time  and  distance  to  be  estimated  by  the  most 
usually  traveled  route  from  the  place  of 
departure  to  the  penitentiary;  the  sum  of 
five  cents  per  mile  for  each  mile  traveled, 
while  being  taken  to  the  penitentiary,  shall 
be  allowed  to  the  sheriff  to  cover  all  expenses 
of  each  convict  while  being  taken  to  the 
penitentiary,  and  all  persons,  convicted  and 
sentenced  to  imprisonment  in  the  penitentiary 
at  any  term  or  setting  of  the  court,  shall  be 
taken  to  the  penitentiary  at  the  name  time,  unless 
prevented  by  sickness  or  unavoidable  accident. * * 

Before  taking  into  consideration  Section  57.290  RSMo  1949, 
relative  to  your  inquiry,  we  note  that  Section  35.090  provides 
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that  the  chief  of  police  shall  be  compensated  for  his  services  by 
a salary  fixed  by  the  board  of  police  commissioners  at  not  less 
than  |2670  and  not  more  than  *3^70  per  annum. 

The  section  provides  that  the  "sheriff,  county  marshal  or 
other  officer"  shall  be  entitled  to  the  enumerated  fees  for  their 
services  in  criminal  cases.  It  is  quite  obvious  that  the  chief 
of  police  acting  in  such  capacity  does  not  fall  within  the  terms 
sheriff  or  county  marshal,  ieaving  for  determination  whether  or 
not  the  chief  of  police,  executing  a warrant,  issued  by  a magis- 
trate falls  within  the  phrase  "or  other  officer"  for  the  purpose 
of  compensation  under  this  section.  It  is  a primary  rule  of 
statutory  construction  that  in  arriving  at  the  intention  of  the 
legislature,  all  parts  of  a statute  should  be  read  and  construed 
together. 

Therefore,  the  term  "or  other  officer"  must  be  read  and 
construed  with  the  terms  sheriff  and  county  marshal  as  used 
throughout  this  section.  The  sheriff  is  a county  officer  exer- 
cising jurisdiction  within  the  county  for  which  he  was  elected. 
His  duties  involve  attending  the  respective  courts  and  executing 
such  legal  processes  as  may  be  directed  to  his  office. 

Turning  now  to  the  term  county  marshal,  we  note  that  there 
is  no  officer  specifically  designated  as  such.  However,  we 
presume  that  such  term  was  intended  to  embrace  such  persons  as 
a county  jailer  (State  v,  Wofford,  116  Mo,  220),  who  is  charged 
with  the  care  and  custody  of  prisoners  within  the  county.  The 
stated  prerequisite  of  being  a county  marshal  , coinciding  with 
the  fact  that  a sheriff  has  county-wide  jurisdiction  would  seem 
to  indicate  the  class  of  officers  sought  to  be  compensated  by 
this  provision. 

It  is  likewise  fundamental  that  where  general  words  in  a 
statute  follow  specific  words  designating  special  things  or 
persons  the  general  words  are,  as  a rule,  limited  to  cases  of 
the  same  general  nature  as  those  which  are  specified.  This 
rule  is  stated  in  the  case  of  State  ex  rel.  Goodloe  v.  Wurdman, 
286  Mo,  160,  as  follows: 

"*  * *It  is  a familiar  rule  of  statutory 
construction  that  where  an  enumeration  of 
specific  things  is  followed  by  some  more 
general  word  or  phrase,  such  general  word 
or  phrase  should  be  construed  to  refer  to 
things  of  the  same  kind.  (19  C.J.  p.  1255.) 

* <<  $.n 
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'.ve  note  that  throughout  Section  57.290,  RSKo  1949,  reference 
is  made  to  deputies  and  guards,  and  are  of  the  opinion  that  the 
term  "other  officers"  was  intended  to  include  such  officers  as 
are  specifically  enumerated  in  addition  to  the  sheriff  and  county 
marshal. 

Under  the  foregoing  rules  of  construction,  we  are  of  the 
opinion  that  the  chief  of  police,  executing  a warrant  issued  by 
a magistrate , is  not  entitled  to  compensation  as  provided  in 
Section  57.290,  but  that  such  provision  was  intended  to  com- 
pensate those  officers  whose  regular  duties  involve  the  attend- 
ance upon  the  courts  having  jurisdiction  in  criminal  matters  and 
who  were  prior  to  1945,  not  compensated  on  a salary  basis  but 
solely  uoon  fees. 

We  are  likewise  of  the  opinion  that  the  one  dollar  fee 
provided  by  Section  57.290,  KSMo  3949,  for  executing  a warrant 
of  arrest  would  not  accrue  to  the  sheriff's  office  under  the 
facts  that  you  have  presented,  since  no  service  has  been  per- 
formed by  that  office. 

CONI 4Ub ION 

Therefore,  it  is  the  opinion  of  this  department  tnat  the 
chief  of  police  of  the  City  of  St.  Joseph,  who  executes  a warrant 
or  arrest  issued  by  a magistrate  and  directed  to  such  officer  is 
not  entitled  to  the  fee  provided  for  such  service  by  section 
57*290,  RSKo  1949,  since  such  officer  does  not  fall  within  said 
provision, 

Respectfully  submitted, 


U.  0.  Guffey 

Assistant  Attorney  General 


APPROVED:  , 

1 ) , I ? 

J.  ti/MUto 

Attorney  General 
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PEES: 

MAGISTRATE  COURT: 
PROSECUTING  ATTORNEY: 
MAGISTRATE  CLERK  AND 
SHERIFF: 


Prosecuting  attorney's  fee  in  this  case  is 
#5*OOj  the  Tee  of  the  magistrate's  clerk  Is 
#2.50  and  sheriff  receives  nothing. 


February  18,  1952 


Downs 

Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,Missouri 

Dear  Mr.  Downs: 

Vve  have  before  us  your  letter  containing  a request  for  an 
opinion  which  has  been  assigned  to  me  for  answer.  The  pertinent 
part  of  your  letter  Is  as  follows: 

"Assuming  that  no  warrant  has  been  Issued— 
pursuant  to  Section  310— by  reason  of  the 

fact  that  the  defendant  was  either  in  custody, 
or  voluntarily  surrendered  himself  to  the 
custody  of  the  court,  and  that  the  Sheriff  was 
not  present  at  the  time  of  hearing,  and  that 
the  defendant  was  found  guilty  of  a misdemeanor 
in  the  Magistrate's  Court,  what  costs  should  be 
allowed?" 

Section  £6*310  RSMo  19i}-9#  reads  in  part  a 3 follows: 

"Prosecuting  attorneys  shall  be  allowed  fees 
as  follow*,  * *for  the  conviction  of  every 
defendant  in  the  circuit  court,  upon  indict- 
ment or  information,  or  before  a magistrate 
court,  upon  information,  when  the  punishment 
assessed  by  the  court  or  jury  or  magistrate 
shall  be  fine  or  imprisonment  in  the  county 
jail,  or  by  both  such  fine  and  Imprisonment, 
five  dollars:  * * *" 

We  are  of  the  opinion  that  the  aforesaid  quoted  part  of  this 
section  of  the  statute  is  pertinent  with  regard  to  the  taxing  of 
the  fee  of  &5»00to  the  prosecuting  attorney  and  should  be  made  a 
part  of  the  costs  In  the  action  inquired  about  in  your  letter. 

Section  l4.83.6lO,  RSMo  19^4-9#  of  which  the  part  pertaining  to 
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your  question  reads  as  follows  * 

"(2)  In  eaeh  criminal  proceeding  and  in  eaeh 
preliminary  hearing  Instituted  in  an y magistrate 
court,  a magistrate  court  fee  of  two  dollars  and 
fifty  cents  shall  be  allowed  and  collected  to  be 
in  full  for  the  servloes  of  the  magistrate  or 
the  olerk  of  said  oourt*  Suoh  fees  shall  be 
charged,  collected  and  disposition  thereof  shall 
be  made  as  provided  by  law  applied  le  thereto*" 

It  is  our  opinion  that  the  above  quoted  section  of  this  statute 
allows  the  charge  of  $2*50  as  the  costs  In  the  case  set  out  In  your 
opinion  request  to  be  charged*  Of  course  you  refer  to  it  as  $2*5 0 
to  the  state  but  aotually  It  Is  the  magistrate  or  clerk's  fee  in 
the  magistrate  court*  Under  the  circumstances  set  forth  in  you r 
letter  we  are  of  the  opinion  that  the  sheriff  is  entitled  to  no 
fee  whatsoever* 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
prosecuting  attorney's  fee  In  this  case  is  $5*00;  the  fee  or  the 
magistrate's  clerk  is  $2*50  and  that  the  sheriff  receives  nothing 
where  no  warrant  was  Issued  and  the  sheriff  was  not  in  attendance 
and  defendant  was  found  guilty  of  a misdemeanor* 


Respectfully  submitted, 


APPROVED: 

j.  e.  tailor 

Attorney  General 


A.  BERTRAM  ELAM 
Assistant  Attorney  General 
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SOCIAL  SECURITY: 
SOCIAL  WELFARE  BOARDS: 


FI  LED 


Employees  of  social  welfare  boards  are 
not  employees  of  the  city  or  county.  A 
social  welfare  board  is  an  instrumentality 
and  its  employees  may  be  covered  under 
the  Old  Age  and  Survivors  Insurance 
provisions  of  Title  2 of  the  Federal 
Social  Security  Act  only  by  an  agreement 
entered  into  between  the  state  agency 
and  the  social  welfare  board  of  the  county. 
April  195 2 


Honorable  John  E.  Downs 
prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Sir: 


This  is  with  further  reference  to  your  letter  requesting 
an  opinion,  which  reads  as  follows: 

"We  have  been  requested  to  ask  your 
office  far  an  opinion  with  reference 
to  the  Social  Welfare  Board  of  the 
County  of  Buchanan,  which  was  created 
and  established  pursuant  to  Sections 
205.770  through  205. %0  of  the  Revised 
Statutes  of  Missouri,  1949. 
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"The  question  arises  as  to  whether  or 
not  the  employees  of  the  Social  Welfare 
Board  are  employees  of  the  County,  or  whether 
the  Social  Welfare  Board  Is  a juristic  entity 
similar  to  the  Farm  Bureau. 

"The  Social  Welfare  Board  consists  of  eight 
members.  As  I understand  It,  the  City  of 
St.  Joseph  contributes  $35*000.00  or 
$14.0,000.00,  and  the  County  contributes 
$28,000.00  for  the  program.  The  eight 
members  are  appointed  by  both  the  County 
and  City.  The  Board  has  exclusive  control 
over  the  distribution  and  expenditures  of 
donations  and  public  funds  appropriated  to 
it.  It  also  has  the  power  to  sue  or  be 
sued,  and  has  exclusive  control  over  the 
employees  of  the  Board.  It  pays  its ' em- 
ployees out  of  funds  appropriated  to  the 
Board. 
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"Would  you  please  aond  this  offioe  an 
opinion  as  to  whether  or  not  the  employees 
of  the  Social  Welfare  Board  are  County 
employees  under  the  provisions  of  Senate 
Bill  No.  3#  or  whether  or  not  the  Social 
Ytelfare  Board  is  an  instrumentality  as 
defined  in  Senate  Bill  No.  3,  entitling 
the  employees  to  oome  under  the  act  by  an 
agreement  entered  into  directly  with  the 
State.” 

It  is  noted  that  you  have  outlined  the  power  of  the  Social 
Welfare  Board  of  the  County  of  Buchanan  in  your  letter.  We 
have  noted  in  Sections  205*770  and  205*814.0,  RSMo  19lj.9,  that 
the  board  referred  to  has  among  its  powers  the  power  to  receive 
and  expend  donations  for  sooial  welfare  purposes;  has  exclisive 
control  over  the  distribution  and  expenditure  of  any  publio 
funds,  appropriated;  has  power  to  promote  the  general  welfare 
of  the  board;  to  sue  and  be  sued,  complain  and  defend;  assume 
the  care  of  and  take  by  gift,  grant,  devise,  bequest  or  other- 
wise, any  money,  real  estate,  personal  property,  or  other 
valuable  things,  and  may  use,  enjoy,  control,  sell  or  convey 
the  same  for  oharitable  purposes;  and  to  have  and  use  a common 
seal  and  alter  the  same  at  pleasure.  It  is  further  allowed  to 
make  by-laws  for  its  own  guidanoe,  rules  and  regulations  for 
the  government  of  its  agents,  servants  and  employees,  and  for 
the  distribution  of  funds  under  its  control. 

The  board  is  given  additional  powers  to  those  above  men- 
tioned in  Section  205*780,  RSMo  1949*  Section  205*790,  RSMo 
1914-9,  provides  for  the  members  of  the  board,  their  appointment, 
tenure  and  compensation,  together  with  the  method  of  filling 
vacancies.  This  same  seotion  provides  that  the  board  shall  be 
nonpartisan  and  nonsectarian.  It  makes  the  mayor  of  the  city 
and  the  presiding  Judge  of  the  county,  ex-officio  members  of 
the  board  and  provides  for  three  members  from  the  city  and 
three  members  from  the  county.  Their  tenure  of  office  is 
staggered  so  that  a county  member  and  a city  member  has  his 
term  expiring  eaoh  year.  Section  205*800,  RSMo  1914-9,  provides 
for  the  organization  of  the  board  and  that  its  members  elect  a 
president,  vice-president,  treasurer  and  secretary.  Section 
205*810,  RSMo  1914-9,  provides  that  all  monies  received  or  ap- 
propriated for  the  use  of  the  board  shall  be  deposited  with 
the  treasurer.  It  is  obvious  from  the  law  providing  for  the 
board  and  its  activities  that  their  employees  are  the  employees 
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of  the  board  paid  out  of  the  treasury  of  the  board*  They  are 
neither  oounty  nor  city  employees,  the  city  and  county,  under 
the  dictates  of  the  statute,  having  lost  control  over  them. 
Neither  the  city  nor  the  oounty  pay  them. 

However,  slnoe  they  are  distinctly  governmental  employees 
In  a distinctly  governmental  funotion,  they  are  definitely 
oovered  by  the  provisions  of  Senate  Bill  No.  3*  In  the  opin- 
ion of  Mr.  Donal  D.  Guffey  of  this  office,  a copy  of  which  is 
enclosed,  written  Ootober  25*  1951*  In  regard  to  the  county 
farm  bureaus,  an  instrumentality  under  the  provisions  of  Senate 
Bill  No.  3 was  defined*  As  it  was  defined  in  that  opinion  in 
regard  to  a oounty  farm  bureau,  it  is  equally  true  in  regard 
to  the  soolal  welfare  board  of  Buohanan  County.  That,  although 
it  is  not  completely  separate  and  distinct  from  the  city, 
county  or  state,  from  two  of  which  it  is  likely  to  receive  the 
major  portion  of  its  compensation,  it  is  still  legally  separate 
and  distinot  from  the  above  governmental  organisations. 

In  Senate  Bill  No.  3 of  the  66th  General  Assembly,  Section 
1,  Subsection  (6),  defines  the  term  "Instrumentality”  as 
follows! 


"* Instrumentality' , an  instrumentality 
of  a state  or  of  one  or  more  of  its 
political  subdivisions  but  only  if  suoh 
instrumentality  is  a Juristic  entity 
which  is  legally  separate  and  distinot 
from  the  state  or  such  political  sub- 
division and  whose  employees  are  not 
by  virtue  of  their  relation  to  suoh 
Juristic  entity  employees  of  the  state 
or  suoh  subdivision;" 

We  be! ieve  that  the  social  welfare  board  of  the  County  of 
Buchanan  comes  within  the  terms  of  the  above  definition. 

CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  the 
employees  of  the  social  welfare  board  of  the  County  of  Buohanan 
are  not  employees  of  the  City  of  St.  Joseph  or  of  the  County  of 
Buohanan.  We  are  further  of  the  opinion  that  the  sooial  welfare 
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board  of  the  County  of  Buchanan  is  an  Instrumentality  as  de- 
fined by  the  act  and  that  its  employees  may  be  covered  under 
the  old  Age  and  Survivors  Insurance  provisions  of  Title  2 of 
the  Federal  Social  security  Act  only  by  an  agreement  entered 
into  between  the  state  agency  and  the  social  welfare  board 
of  the  County  of  Buchanan, 


Respectfully  submitted, 


Attorney  General 


JAMES  W.  FARIS 

Assistant  Attorney  General 


JWFab 


Enclosure . 


SCHOOLS: 


Compulsory  retirement  provision  for  members  of  £§RS 
now  effective  as  WWII  has  been  officially  tenninatedr 
Board  of  trustees  of  PSRS  has  no  duty  to  restrain 
member  from  teaching  after  attaining  compulsory  re- 
tirement age.  Member  who  has  attained  compulsory 
retirement  age  not  eligible  for  retirement  allowance 
if  he  continues  to  teach.  Board  of  trustees  should 
not  accept  contributions  in  behalf  of  member  and  em- 
ployer if  member  continues  to  teach  after  automatically 
retired.  _ — 

Kay  29,  1952 


Mr.  G.  L.  Donahoe 
Lxecutive  Secretary 
Public  School  Retirement  System 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which  reads  as  follows: 

"Section  169.060  (1)  RSMo  1949  provide? 
as  follows : 

" *A  member  who  is  seventy  years  of  age 
or  more  one  year  after  the  date  the 
retirement  system  becomes  operative 
shall  be  retired  as  of  that  date  and 
shall  be  entitled  to  benefits,  as  pro- 
vided in  sections  169.010  to  169.130, 
on  the  basis  of  his  creditable  service. 
Thereafter,  a member  shall  oe  retired 
automatically  on  the  first  day  of  July 
next  following  the  school  year  in  which 
he  reaches  the  age  of  seventy  years,  and 
shall  thereupon  be  entitled  to  benefits, 
a3  provided  in  sections  169.OIO  to 
169.130,  on  tho  basis  of  his  creditable 
service;  provided,  however,  the  compul- 
sory retirement  age  shall  not  be  effective 
for  the  duration  of  World  War  II. * 

"Under  date  of  January  30,  19$2,  you  wrote 
an  opinion  in  response  to  a question  from 
our  office  which  road,  'Will  retirement  at 
age  seventy  as  provided  for  in  Section 
169.060,  RSMo  1949#  be  compulsory  as  of 
July  1,  1952?'  The  conclusion  to  your 
opinion  read  as  follows: 
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" »Therefore,  it  is  the  opinion  of  this 
department  that  the  compulsory  retirement 
provision  for  memoers  of  the  Public  School 
Retirement  System  at  age  seventy,  as  pro- 
vided in  Section  l69*OoO,  RSMo  1949#  will 
not  be  effective  July  1,  1952,  In  the 
absence  of  an  official  termination  of  the 
war  with  Japan  by  appropriate  political 
or  governmental  action. * 

"Since  your  opinion  was  received  on 
February  5>,  1952,  it  is  our  understanding 
that  the  United  States  Senate  has  recom- 
mended the  ratification  of  the  peace  treaty 
with  Japan,  and  the  President  has  ratified 
said  treaty. 

"We  wish  to  request  an  official  opinion 
which  will  answer  the  following: 

(1)  Has  there  been  appropriate  political 
action  taken  to  terminate  the  war  with  Japan 
and  thereby  terminate  u'orld  War  II  and  make 
the  provision  for  compulsory  retirement  ef- 
fective as  of  July  1,  1952? 

(2)  If  a memoer  teaches  in  a district 
included  in  the  Retirement  System  after 
reaching  the  compulsory  retirement  age,  does 
the  Board  of  Trustees  have  the  duty  or  re- 
sponsibility to  take  action  to  restrain  the 
member  from  serving  as  a teacher? 

(3)  If  a member  who  has  reached  the  age 
of  seventy  teaches  on  a full-time  or  part- 
time  basis  in  a district  included  in  the 
Retirement  System,  will  he  be  eligible  to 
receive  a retirement  allowance  during  the 
period  in  which  he  teaches? 

(I4.)  If  a member  seventy  or  more  years  of 
age  teaches  in  a district  included  in  the 
Retirement  System,  should  the  Board  of 
Trustees  of  the  Retirement  System  accept 
contributions  withheld  from  the  salary  of 
the  teacher  along  with  matching  contributions 
of  the  employer  and  allow  the  teacher  member- 
ship service  credit  because  of  the  services 
rendered?" 
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You  are  correct  in  your  statement  that  since  receipt  of 
our  previous  opinion,  written  January  30,  1952,  the  United 
States  Senate  has  recommended  ratification  of  the  peace  treaty 
with  Japan  and  the  same  has  been  ratified  by  the  President. 

Such  being  done,  we  conclude  that,  in  view  of  the  author- 
ity cited  in  our  earlier  opinion  submitted  to  you,  appropriate 
governmental  and  political  action  has  been  taken  to  officially 
terminate  the  war  with  Japan  and  thereby  officially  terminate 
World  war  II  insofar  as  the  United  States  is  concerned. 

Section  169.060(1),  RSMo  19^9*  provides: 

"1.  A member  who  Is  seventy  years  of  age 
or  more  one  year  after  the  date  the  re- 
tirement system  becomes  operative  shall 
be  retired  as  of  that  date  and  shall  be 
entitled  to  benefits,  as  provided  in  sec- 
tions 169.010  to  169.130,  on  the  basis 
of  his  creditable  service.  Thereafter, 
a member  shall  be  retired  automatically 
on  the  first  day  or  July next  following 
the  school  year  in  which  he  reaches  the 
age  of  seventy  years,  and  shall  thereupon 
be  entitled  to  benefits,  as  provided  in 
sections  169*010  to  169*130,  on  the  oasis 
of  his  creditable  service;  provided,  how- 
ever, the  compulsory  retirement  age  shall 
not  be  effective  for  the  duration  of  World 
War  II. " (Emphasis  ours.) 

By  enactment  of  the  above  statute  the  Legislature  undertook 
to  establish  a compulsory  retirement  age  of  seventy  years  for 
members  of  the  Public  3chool  Retirement  System.  However,  the 
operation  of  the  compulsory  retirement  age  provision  in  its  ap- 
plication to  retirement  of  members  was  withheld  for  the  duration 
of  World  War  n. 

Inasmuch  as  we  have  concluded  that  World  War  II  is  now 
officially  terminated.  It  would  therefore  follow  that  the  com- 
pulsory retirement  age  as  provided  in  the  statute  is  now  effective. 
Consequently,  your  first  question  Is  answered  in  the  affirmative. 

In  answering  your  next  three  questions  a number  of  statutes 
will  be  cited  and  referred  to,  and  unless  otherwise  indicated 
they  will  be  contained  in  the  19^9  Revised  Statutes. 
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3y  the  enactment  of  Sections  169. 010  to  169.130,  inclusive, 
the  Legislature  has  created  a public  school  retirement  system 
which  includes  all  school  districts  within  the  state  with  a 
population  of  less  than  75*000.  The  memoership  in  said  system 
is  largely  comprised  of  public  school  teachers,  and  the  admin- 
istration and  management  of  the  system  is  vested  in  a board  of 
trustees  consisting  of  five  persons.  It  is  so  provided  in 
Section  169.020. 

The  Public  School  Retirement  System  was  created  for  the 
purpose  of  providing  retirement  allowances  and  other  benefits 
for  public  school  teachers.  Thus  Section  169.020(1),  in  part, 
reads : 

"For  the  purpose  of  providing  retirement 
allowances  and  other  benefits  for  public 
school  teachers,  there  is  hereby  created 
and  established  a retirement  system,  which 
shall  be  a body  corporate,  shall  be  under 
the  management  of  a ooard  of  trustees  herein 
described,  and  shall  be  known  as  'The  Public 
School  Retirement  System  of  Missouri.*  *•  # 

The  funds  for  the  operation  of  the  retirement  system  are 
derived  from  contributions  made  in  equal  amounts  by  the  members 
and  their  employers.  It  is  so  provided  In  Section  169.030(1), 
which  reads: 

"The  funds  required  for  the  operation  of 
the  retirement  system  created  by  sections 
I69.OIO  to  169.130  shall  come  from  contribu- 
tions made  in  equal  amounts  by  members  of 
the  system  and  their  employers,,  and  from 
such  interest  as  may  be  derived  from  the  in- 
vestment of  any  part  of  such  contributions. 

All  contributions  shall  oe  transmitted  to 
the  board  of  trustees  by  employers  in  such 
manner  and  at  such  times  as  the  board  by 
rule  shall  require." 

The  remaining  portion  of  the  above  statute  provides  for  the 
amount  and  manner  in  which  the  contributions  are  to  be  collected 
from  the  members  and  transmitted  to  the  board  of  trustees. 


Mr.  G.  L.  Donahoe 


Section  169.050  declares  who  are  members  of  the  retirement 
system  and  provides  for  membership  credits  for  services  rendered. 
Paragraph  5 of*  this  section  provides  how  membership  in  the  system 
shall  be  terminated,  and  reads  as  follows: 

"5-  Membership  shall  be  terminated  by 
failure  of  a member  to  be  a public  school 
employee  under  this  system  for  more  than 
four  of  any  five  consecutive  years,  by 
death,  withdrawal  of  contributions,  or 
retirement  based  on  either  are  or  dis- 
ability 7"  r.inplm sis  ours.) 

Section  169.070  provides  for  the  amount  of  retirement  allow- 
ance to  be  paid  members  upon  retirement,  based  in  part  upon  final 
average  salary  and  creditable  service. 

Aa  heretofore  pointed  out.  Section  169*060(1)  provides  for 
compulsory  retirement  at  age  sorenty.  Paragraphs  2,  3 and  Jj.  of 
this  section  provide  for  voluntary  retirement  by  members  at  an 
age  less  than  seventy  years  and  for  disability  retirement. 

It  will  thus  be  seen  that  the  Legislature  has  provided  for 
a complete  scheme  or  method  of  retiring  public  school  teachers 
from  public  school  teaching  service  and  for  the  payment  of  those 
so  retired  a retirement  allowance. 

Inasmuch  as  your  questions  relate  to  the  retirement  of 
members  who  have  reached  age  seventy,  it  becomes  necessary  to 
further  construe  Section  l69*060(l),  supra. 

The  statute  says  that  a member  "shall  be  retired  automati- 
cally on  the  first  day  of  July  next  following  the  school  year  in 
which  he  reaches  the  age  of  seventy  years,  and  shall  thereupon 
be  entitled  to  benefits,  as  provided  in  sections  169*010  to 
169*130,  on  the  basis  of  his  creditable  service." 

The  word  "retire"  has  been  defined  as  meaning  to  separate 
or  withdraw  from  active  service.  State  ex  rel.  Haberlan  v.  Love, 
95  Nebr.  573»  1^5  N.Vi.  1010,  1013*  Applying  this  definition  to 
the  language  in  the  statute  it  would  mean  that  a member  shall  be 
automatically  withdrawn  or  separated  from  active  service  on  the 
first  day  of  July  next  following  the  school  year  in  which  he 

reaches  the  age  of  seventy  years. 

» 

The  word  "automatically"  implies  something  to  be  done  without 
option  or  choice.  Thus  in  the  case  of  Poc  v.  Penn  Mut.  Life  Ins. 
Co.,  32  P.  Supp.  167,  the  court  was  construing  a life  insurance 
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contract  requiring  the  insurer,  after  the  policy  had  lapsed  for 
nonpayment  of  premium,  to  "purchase  automatically"  for  the  insured 
paid-up  insurance,  using  the  proceeds  of  the  value  of  the  policy. 
In  declaring  the  meaning  of  the  phrase  "to  purchase  automatically" 
the  court,  at  l.c.  l68,  said: 

" » « « The  phrase  *to  purchase  automatically* 
constitutes  an  unambiguous  requirement  that 
the  defendant  act  •automatically*,  that  is, 
without  option  or  choice  on  its  part,  in  pur- 
chasing such  insurance  with  the  proceeds  of 
the  value  of  the  policy.  * 

Again  paraphrasing  the  language  of  the  statute,  using  the 
above  definition  of  the  word  "automatically,"  it  would  mean  that 
a member  of  the  retirement  system  upon  reaching  the  age  of  seventy 
years  in  a particular  school  year  shall  be  withdrawn  or  separated 
from  active  service,  without  option  or  choice,  on  July  1 next 
following. 

The  statute  further  declares  age  seventy  as  being  the 
"compulsory"  retirement  age.  In  defining  the  word  "compulsory" 
the  Supreme  Court  of  Arizona,  in  State  v.  Bradley,  230  P.  (2d) 

216,  220,  said: 

" # * a-  According  to  standard  dictionaries 
the  word  compulsory  means  » involuntary  or 
forced*  in  contradistinction  to  voluntary. 

■>  » 

Under  the  above  definition  a member  attaining  the  age  of 
seventy  years  does  not  have  a choice  to  voluntarily  retire,  but 
his  retirement  is  by  law  made  involuntary  and  he  is  forced  to 
withdraw  or  separate  from  active  service. 

In  the  case  of  Haag  v.  City  of  New  York,  222  N.Y.S.  676, 
the  court  was  considering  a New  York  law  creating  a retirement 
system  and  providing  for  the  retirement  of  officers  and  employees 
of  the  city  of  New  York.  A particular  section  of  the  law  pro- 
vided that  each  member  in  the  city  service  shall  be  retired  on 
the  first  day  of  the  calendar  month  next  succeeding  that  in  which 
said  memoer  shall  have  attained  the  age  of  seventy  years.  In 
interpreting  the  lav/  the  court,  at  l.c.  600,  said: 

" :>  » <>  To  my  mind  It  indicates  the  under- 
standing of  the  Legislature  that  the  words 


-6- 


Ur,  G.  L.  Donahoe 


'shall  be  retired'  mean  discontinuance  in 
and  Incapacity  to  hold  appointive  office. 

There  is  no  other  condition  from  which  the 
officials  named  could  conceivably  be  ex- 
cepted. «■  a 

"Second,  the  contemporaneous  literature 
which  accompanied  the  passage  of  these  laws 
points  out  their  dual  function,  namely: 

(a)  To  provide  for  the  support  of  faithful 
public  officials  after  they  attain  the 
traditional  age  of  'threescore  and  ten' 

(or  their  intermediate  accidental  incapac- 
ity); and  (b)  oy  rendering  removal  auto- 
matic, to  relieve  the  appointing  power  from 
the  dilemma  either  of  removing  the  ordinarily 
superannuated  employee,  thus  leaving  him 
without  means  of  support,  or  of  allowing  him 
to  continue  in  the  service  out  of  humanitarian 
motives  to  the  manifest  detriment  of  the 
service." 

It  is  logical  to-  presume  that  our  state  Legislature,  in 
creating  the  Public  School  Retirement  System  and  in  providing 
for  *the  retirement  of  members  thereof,  had  the  same  purpose  in 
mind  as  the  court  in  the  above  case  pointed  out  with  reference 
to  the  retirement  law  which  it  was  considering. 

It  will  thus  be  seen  that  by  the  enactment  of  Section 
169.060(1)  the  Legislature  Intended  that  retirement  or  with- 
drawal from  active  service  of  a member  of  the  retirement  system 
was  to  be  mandatory  upon  said  member  attaining  the  age  of  seventy 
years,  and  that  upon  reaching  such  age  a member  is  by  law  rendered 
incapacitated  to  continue  in  active  teaching  service. 

Turning  now  to  your  second  question,  it  is  our  thought,  in 
view  of  wliat  has  been  heretofore  said  relative  to  the  mandatory 
retirement  of  members  of  the  retirement  system  reaching  age 
seventy,  that  the  Legislature  has  clearly  intended  to  prohibit 
such  a condition  as  you  have  presented.  No  exceptions  are  pro- 
vided in  the  law  whereby  a teacher  or  member  may  continue  to 
teach  after  attaining  the  compulsory  retirement  age.  Under  the 
provisions  of  the  law  as  we  have  construed  it  such  a member  is 
automatically  retired  from  active  service  and  no  teaching  em- 
ployment in  the  public  schools  should  thereafter  be  undertaken. 
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The  powers  and  duties  of  the  coard  of  trustees  are  given 
and  imposed  under  Section  169.020,  and  more  specifically  in 
numbered  paragraphs  2,  llj.,  15,  l6  and  17*  Nowhere  does  it 
appear  that  the  board  has  the  duty  to  take  action  to  restrain 
a member  from  serving  as  a teacher  after  he  has  reached  the 
compulsory  retirement  age  should  such  member  and  a school 
district  which  might  employ  him  ignore  the  requirements  of  the 
law  and  enter  into  a contract  of  employment. 

Insofar  as  employment  of  a teacher  is  concerned,  be  it 
before  or  after  the  teacher  has  attained  the  compulsory  age, 
it  is  a matter  of  contractual  relationship  existing  between 
the  teacher  and  the  school  district  to  which  the  board  of 
trustees  is  in  no  way  a party. 

We  might  point  out  that  in  ono  instance  the  board  is  by 
statute  authorized  to  take  appropriate  action  by  instituting 
legal  proceeding.  Under  Section  169.030  if  an  employer  fails 
to  transmit  contributions  to  the  board  as  required  by  law,  the 
board  shall  institute  suit  to  recover  the  amounts  for  which 
the  employer  is  rendered  liable. 

Apparently  the  Legislature  never  contemplated  that  a 
member  would  continue  teaching  after  reaching  the  compulsory 
retirement  age  or  that  a school  district  would  undertake  to 
employ  such  a memoer,  and  it  apparently  did  not  consider  it 
necessary  to  invest  the  ooard  with  authority  to  restrain  such 
teaching  by  instituting  appropriate  action  as  it  gave  the 
board  authority  to  institute  suit  to  recover  contributions. 

In  view  of  the  foregoing,  your  second  question  is  answered 
in  the  negative. 

As  a practical  matter  It  would  seem  proper,  and  would  be 
sound  procedure  to  follow,  for  the  board  of  trustees  to  give 
notice  of  retirement  to  a member  reaching  the  compulsory  re- 
tirement age  and  also  to  give  notice  of  said  retirement  to  the 
employer  of  the  memoer.  In  giving  such  notice  it  would  also 
be  proper  to  request  of  the  member  that  application  be  made 
for  retirement  allowance. 

Now  to  consider  your  third  question.  In  connection  there- 
with we  are  assuming  that  your  reference  to  full-time  employment 
means  that  as  defined  in  the  rules  and  regulations  promulgated 
by  the  Board  of  Trustees  of  the  Public  School  Retirement  System, 
and  that  your  reference  to  part-time  employment  means  regular 
employment  but  in  a lesser  degree  than  full-time  employment. 

Section  169.010(10)  defines  "retirement  allowance"  as 
follows: 


"(10)  Retirement  allowance'  shall  mean  a 
monthly  payment  for  life,  during  retirement." 
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' 


Certainly  under  the  above  statute,  as  well  &s  other  pro- 
visions of  the  law,  it  is  the  manifest  intent  and  policy  of  the 
Legislature  that  the  monthly  payment  or  retirement  allowance  is 
only  payable  to  the  member  after  and  during  actual  retirement, 
which  would  mean  after  actual  separation  from  teaching  service. 

In  short,  if  a teacher  continues  to  teach  he  is  not  retired  as 
intended  by  the  Legislature,  and  therefore  we  do  not  believe  he 
would  oe  eligible  to  receive  a retirement  allowance. 

In  the  case  of  McBride  v.  Retirement  iioard  of  Allegheny 
County,  199  A*  130,  a mandamus  action  was  instituted  to  require 
the  payment  of  a retirement  allowance  during  the  time  that  the 
plaintiff  was  employed, after  his  retirement, by  the  state  of 
Pennsylvania.  Plaintiff  had  oeen  an  employee  of  the  county  and 
had  been  retired  under  an  act  establishing  a retirament  system 
for  county  employees.  In  considering  the  question,  whether  or 
not  re-employment  in  the  same  capacity  after  retirement  denios 
a person  his  retirement  allowance  during  the  period  of  such 
employment,  the  Supreme  Court  of  Pennsylvania  said,  at  l.c.  133: 

" » ■»  * Where  one  has  been  employed  by  one 
of  the  unit3  of  government,  has  been  placed 
upon  the  retired  list,  and  is  then  re- 
employed by  the  same  political  unit,  there 
is  much  room  for  argument  that  he  should 
not  be  entitled  to  receive  a retirement 
allowance  and  compensation  on  his  return 
to  service.  These  laws  must  be  construed 
equitably  in  the  interest  of  the  state  and 
the  employee.  It  Is  evident  the  retirement 
act  did  not  intend  a different  result,  and 
that  one  re-employed  in  the  sane  position 
from  which  he  had  retired  cannot  be  con- 
sidered ’retired. ' Nor  would  he  oe  retired 
if  employed  by  the  same  unit  of  government. 

* * «•" 

Again  in  People  ex  rel.  Malone  v.  Mueller,  66  N.E.  (2d)  5l6» 
the  Appellate  Court  of  Illinois  was  considering  whether  or  not 
a fireman  who  had  been  retired  under  a pension  act  could  continue 
to  receive  his  pension  upon  re-entering  active  service  with  the 
fire  department.  At  l.c.  525  the  court  said: 

" <*  » » When  a fireman  has  retired,  received 
pension  payments  and  thereafter  re-enters 
the  active  service  of  the  fire  department, 
he  is  not  a retired  fireman  within  the  mean- 
ing of  the  pension  act.  Ills  pension  payments 
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are  properly  suspended  while  he  is  In  such 
active  service  and  receiving  the  salary  of 
an  active  fireman.  » * 

In  view  of  the  foregoing  authorities,  we  take  the  position 
that  a member  of  the  Public  School  Retirement  System  who  con- 
tinues to  teach  on  a full  or  part-time  basis  after  reaching  the 
compulsory  retirement  age  is  not  actually  retired  within  the 
meaning  of  the  law  so  as  to  be  eligible  to  receive  retirement 
allowance  during  the  period  in  which  he  teaches.  In  other  words, 
he  would  be  continuing  in  the  same  employment  from  which  he  was 
automatically  retired.  Therefore,  your  third  question  is  answered 
in  the  negative. 

Now  to  proceed  to  your  fourth  question. 

Under  the  law  the  board  of  trustees,  for  the  purpose  of 
determining  membership  in  the  retirement  system,  must  consider 
a teacher  who  has  reached  the  compulsory  retirement  age  of  seventy 
years  as  automatically  retired  on  the  oasis  of  age. 

As  heretofore  quoted,  Section  169.050(5)  provides  that 
"Membership  shall  be  terminated  by  a <*  * retirement  based  on 
either  age  or  disability." 

Relative  to  transmittal  of  contributions.  Section  169.030(2), 
in  part,  reads: 

"2.  For  each  school  year  following  the  date 
on  which  the  system  becomes  operative,  each 
and  every  employer  of  one  or  more  persons 
who  are  members  of  the  system  shall  transmit 
to  the  board  of  Trusteed,  TeTore  the  end  of 
such  school  year,  twice  the  amount  that  is 
deductible  from  the  pay  of  such  employee  or 
employees  during  the  school  year.  » ft  «" 

(Emphasis  ours.) 

In  reading  the  above  section  It  Is  apparent  that  contribu- 
tions are  to  be  transmitted  to  the  board  only  in  behalf  of  memoers 
of  the  system,  and  It  would  therefore  follow  that  only  contribu- 
tions for  and  in  behalf  of  memoers  should  oe  accepted  by  the  board. 

Inasmuch  as  a member  who  has  attained  the  compulsory  retire- 
ment age  Is  automatically  retired  on  the  basis  of  age,  and  there- 
fore terminates  his  membership  in  the  retirement  system,  we  are 
of  the  opinion  that  any  attempted  transmittal  of  purported  con- 
tributions in  behalf  of  a former  member  who  continues  to  teach 
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after  reaching  age  seventy  should  not  be  accepted.  For  the  same 
reason  a teacher  who  has  reached  the  compulsory  retirement  age 
would  not  be  entitled  to  membership  service  credit  because  of 
the  services  rendered  after  automatic  retirement.  Consequently, 
your  fourth  question  is  answered  in  the  negative. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department,  in  answer 
to  the  questions  which  you  have  propounded,  that: 

1.  There  lias  been  appropriate  political  and  governmental 
action  taken  to  terminate  the  war  with  Japan  and  thereby  termi- 
nate jorld  War  II  so  as  to  make  the  provision  in  the  law  for 
compulsory  retirement  for  members  of  the  Pudic  School  Retire- 
ment System  effective  as  of  July  1,  1952. 

2.  The  board  of  trustees  of  the  Public  School  Retirement 
System  has  no  duty  or  respons ibility  to  take  legal  action  to 
restrain  a member  from  continuing  in  teaching  service  after  said 
member  has  attained  the  compulsory  retirement  age. 

3.  A member  who  has  reached  the  compulsory  retirement  age 
and  wno  is  automatically  retired  will  not  De  eligible  to  receive 
retirement  allowance  during  the  period  in  which  he  may  continue 
to  teach,  either  on  a full  or  part-time  basis,  after  being 
retired. 

1|.  If  a teacher  who  has  reached  the  compulsory  retirement 
age  thereafter  continues  to  teach,  the  board  of  trustees  of  the 
Public  School  Retirement  System  should  not  accept  contributions 
withheld  from  the  salary  of  the  teacher,  together  with  matching 
contributions  of  the  employer.  Nor  should  said  teacher  be  al- 
lowed membership  service  credit  because  of  services  rendered 
after  automatic  retirement. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 


APPROVED: 


mu 

Attorney  General 


RFT:ml 


CRIMINAL  COSTS 


: Services  and  attention  by  a dentist  to  a prisoner 
confined  in  a county  jail— later  convicted  of  a 
felony— are  not  lawful  charges  of  criminal  costs 
as  medical  expenditures  against  the  State  under 
Section  221.120  RSMo  1949. 


October  20,  1952 


Honorable  John  E,  Downs 
Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 


Dear  Mr.  Downs: 

This  will  be  the  opinion  you  requested  from  this 
office  respecting  the  right  of  3uchanan  County  to  be  re- 
imbursed in  the  sum  of  Nine  ($9*00)  Dollars  for  the  pay- 
ment of  dental  services  and  attention  of  a dentist  for  a 
prisoner  confined  in  its  county  Jail  as  an  item  of  crimi- 
nal costs  as  a medical  expenditure  to  be  paid  by  the  State 
upon  the  conviction  of  said  prisoner  for  a felony  because 
the  item  In  such  amount,  included  in  the  cost  bill  requir- 
ed by  law,  was  deducted  by  an  official  in  the  Department 
of  Revenue.  Your  letter  requesting  the  opinion  reads  as 
follows: 


FI  LED 


"A  situation  has  come  up  in  our  County, 
and  I request  an  opinion  of  your  depart- 
ment concerning  it. 

"On  October  4*  1951#  one  Don  LeRoy  Panning 
(then  in  Jail  awaiting  trial  on  a charge 
of  First  Degree  Robbery)  was  treated  by  a 
private  dentist  at  the  request  of  the  jail- 
er, and  a dental  bill  of  Nine  Dollars 
(§9.00) —Three  Dollars  of  which  was  for 
treatment  of  a tooth,  and  Six  Dollars  of 
which  was  for  its  removal,  was  incurred. 

On  November  6,  1951#  the  subject  entered 
a plea  of  guilty  as  charged,  and  his  punish- 
ment was  assessed  at  fifteen  years  In  the 
penitentiary.  This  Nine  Dollars  was  in- 
cluded on  the  cost  bill  in  the  case  of  Don 
LeRoy  Fanning,  but  a deduction  was  made  by 
the  Criminal  Cost  Clerk  of  the  Department 
of  Revenue. 
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"it  seems  to  me  that  Section  221.120,  of  the 
*49  Statutes,  would  cover  this  section,  and 
the  County  is  entitled  to  be  reimbursed  for 
this  medical  expenditure." 


Your  letter  states  that  it  appears  to  you  that  Sec- 
tion 221.120,  RSMo  1949*  applies,  and  that  Buchanan  C ounty 
is  entitled  to  be  reimbursed  for  such  item  as  and  for  a 
"medical  expenditure”.  Said  Section  221.120  states: 

"In  case  any  prisoner  confined  in  the 
Jail  be  sick,  and,  in  the  judgment  of 
the  Jailer,  needs  a physician  or  medicine, 
said  Jailer  shall  procure  the  necessary 
medicine  or  medical  attention,  the  costs 
of  which  shall  be  taxed  and  paid  as  other 
costs  in  criminal  coses;  or  the  county 
court  may,  in  their  discretion,  employ  a 
physician  by  the  year,  to  attend  said 
prisoners,  and  moke  such  reasonable  charge 
for  his  service  and  medicine,  when  required, 
to  be  taxed  and  collected  as  aforesaid.” 


The  question  is  ifc  ether  the  services  and  attention 
given  to  such  prisoner,  as  detailed  in  your  letter,  were 
medical  services  under  Section  221.120,  and  the  payment 
therefor  a medical  expenditure. 

Sub-section  (2)  of  Section  195*010,  RSMo  1949*  de- 
fines "physician"  as  follows: 

"•Physician*  means  a person  authorised 
by  law  to  practice  medicine  in  this 
state  and  any  other  person  authorised 
by  law  to  treat  sick  and  injured  human 
beings  in  this  state  and  to  use  narcotic 
drugs  in  connection  with  such  treatment;" 

Vie  do  not  find  the  phrase  "medical  attention"  defined 
by  any  lexicographer,  nor  is  it  defined  in  our  statutes  defin- 
ing and  construing  words  or  phrases. 

”?iords  and  Phrases"  cites  a California  case  defining 
the  phrase  in  Travelers'  ’ Ins.  Co.  of  Hartford,  Conn.  vs.  Byers, 
11  Pac.  (2d)  444.  The  case  was  before  the  District  Court  of 
Appeal,  Fourth  District,  California,  on  the  question  of  whether 
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an  insured  in  his  application  had  truthfully  or  fraudulently 
answered  in  his  application  for  insurance  the  question}  Q. 
"Have  you  within  the  past  5 years  received  medical  advice  or 
attention?"  A.  "No,"  * » *•  The  Court  on  the  facts  in  evi- 
dence held  there  was  no  fraud  in  the  answer  to  the  question, 
and,  giving  meaning  to  the  phrase  "medical  advice  or  atten- 
tion" contained  in  the  question,  the  Court,  l.c.  4V?»  said: 

"The  question  as  to  the  insured,  Byers, 
having  received  medical  advice  or  atten- 
tion in  the  Stafford  application,  refers 
to  medical  advice  or  attention  for  some 
ailment  which  would  affect  the  general 
soundness  and  healthfulness  of  his  system, 

* * * ." 

The  word  "medicine"  is  defined  in  tfebster^  New 
International  Dictionary,  Second  Edition,  page  1527*  defi- 
nition 1:  "Any  substance  or  preparation  used  in  treating 
disease." 

Reading  the  recital  of  facts  in  the  request  for  this 
opinion,  and  reading  the  terms  of  Section  221.120.  it  appears 
that  the  prisoner  was  not  "sick";  did  not  need  a "physician" 
or  "medicine";  that  no  medicine  or  medical  attention  was  pro- 
vided by  the  Jailer  or  given  the  prisoner,  nor  did  a physician 
attend  him.  In  fact,  none  of  the  things  required  to  exist  and 
be  administered  to  the  prisoner  by  Section  221.120  in  order  to 
fix  a financial  obligation  upon  the  State  as  costs  did  exist 
or  were  done  for  him. 

The  facts  recited  disclose  that  the  prisoner  needed 
dental  treatment  of  a tooth  and  the  extraction  thereof.  A 
dentist  was  called  for  the  prisoner,  treated  the  tooth,  and 
subsequently  extracted  the  same. 

Section  221.120,  RSKo  19^9*  makes  no  provision  for 
providing  treatnent  or  services  by  a dentist  to  a prisoner 
confined  in  a county  Jail  in  need  of  dental  attention.  The 
statute  thus,  we  believe.  Justifies  the  application  of  the 
rule  of  construction  that  express  mention  of  one  subject  in 
a statute  excludes  all  subjects  not  mentioned.  59  C.J.  states 
the  rule,  pare  984*  as  follows: 

"»  * * where  a statute  enumerates  the 
things  upon  which  it  is  to  operate, 
or  forbids  certain  things,  it  is  to  be 
construed  as  excluding  from  its  effect 
all  those  not  expressly  mentioned; 

* * * ." 
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We  believe  the  statute  must  expressly  include  the 
extraction  of  a tooth  and  dental  attention  to  a prisoner 
confined  in  a county  Jail  in  order  that  the  cost  thereof  may 
be  included  lawfully  in  a cost  bill  rendering  the  State  liable 
as  and  for  criminal  costs  upon  the  conviction  of  any  such 
prisoner.  The  statute  does  not  so  provide.  The  question  of 
the  distinction  between  the  professions  of  medicine  and  dentistry 
was  before  our  Supreme  Court  in  the  case  of  State  ex  rel. 
Fllcldnger  vs.  Pisher,  119  Mo.  344* 

The  case  arose  then  the  relator,  a dentist,  claimed 
thr.t  he  was  exempt  from  Jury  service  under  a s tatute— Sec  tion 
6o$2,  H.S.  Mo.  1339— exempting  from  Jury  service  a "'person 
exercising  the  functions  of  a * * * practitioner  of  medicine.'" 
The  relator  dentist  claimed  that  because  he  had  a diploma  from 
a dental  college  and  had  a certificate  from  the  city  register, 
which  certificate  recited  that  relator's  name  had  been  entered 
on  the  roll  of  Dental  Surgeons  in  the  City  Register's  office, 
he  was  exercising  the  functions  of  a practitioner  of  medicine, 
and  wa3  exempt  from  Jury  duty.  The  Court  held  that  he  was  not 
performing  or  exercising  the  functions  of  a practitioner  of 
medicine,  and,  therefore,  was  not  exempt  from  doing  Jury  duty 
under  the  statute.  In  so  holding  the  Court,  l.c.  352,  said: 

"Here,  it  can  not  be  successfully  claimed 
that  relator  finds  any  exemption  in  the 
terms  of  the  statute,  for  certainly  he  Is 
not  a 'practitioner  of  medicine  and  sur- 
gery in  any  of  their  departments,'  as  de- 
fined in  section  6871,  nor  does  he  exhibit 
the  qualifications  required  by  that  section, 
to  wit,  a diploma  from  a legally  chartered 
medical  institution  in  good  standing  and  a 
certificate  from  the  board  of  health.  * * 

The  Court,  in  its  decision  of  the  case,  applied  the 
rule  of  construction  that  the  expression  of  one  subject  ex- 
cludes other  subjects  not  expressly  mentioned  in  a statute. 

The  case  is  not  a lengthy  one,  but  the  discussion  by  the  Court 
of  the  decisive  principles  and  statutes  relied  upon  in  its 
decision  are  in  separate  paragraphs,  and  we  quote  above  only 
the  excerpt  from  the  opinion,  l.c.  352,  which  shows  that  a 
dentist  is  not  a practitioner  of  medicine  and  surgery  in  any 
of  Its  departments.  We  think  the  case  is  in  point  here  be- 
cause, if  there  was  such  a definite  distinction  as  there  held 
by  the  Court  between  the  practice  of  dentistry  and  the  prac- 
tice of  medicine,  on  the  question  of  exemption  from  Jury  duty, 
the  distinction  becomes  clearly  applicable  when  related  as  here 
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to  the  question  of  payinr:  out  public  money  for  the  perform- 
ance of  dental  services  for  a prisoner  confined  in  jail 
under  a statute  fixing  only  medical  services,  medicines 
and  the  attention  of  a physician  as  the  basis  for  including 
the  costs  thereof  in  a criminal  cost  bill. 

If,  therefore,  the  cost  of  treatment  of  a diseased 
tooth  and  the  later  extraction  thereof  by  a dentist  are  not 
expressly  authorized  by  the  statute  as  are  medicines  and  a 
physician's  services  for  a prisoner  confined  in  jail— and  we 
hold  they  are  not  so  authorized  by  any  statute,  including 
said  Section  221.120— so  that  such  charges  may  be  included 
in  a criminal  cost  bill  as  costs,  and  therefore  are,  as  items 
of  costs,  unlawful,  we  believe  the  official  who  struck  the 
item  from  the  cost  bill,  was  within  the  proper  performance 
of  his  official  duties  in  so  doing.  The  official  was  no 
doubt  familiar  with  the  express  terms  of  Section  221.120, 

RSMo  1949,  providing  for  such  costs  to  be  taxed  against  the 
State  only  where  the  prisoner  may  be  sick  and  needs  the  at- 
tention of  a physician  and  medicines,  or  his  attention  may 
have  been  directed  to  Section  33-200,  RSWo  19^-9#  which,  with 
a heavy  penalty,  prohibits  the  Comptroller  from  certifying 
claims  for  payment  by  the  State  Auditor  not  authorized  by 
law.  Said  section  reads  as  follows: 

r,If  the  comptroller  shall  knowingly 
certify  any  claims  or  accounts  for 
payment  by  the  auditor,  not  authorized 
by  law,  he  shall,  upon  conviction  there- 
of, be  deemed  guilty  of  a felony,  and 
upon  conviction  shall  be  punished  by 
imprisonment  in  the  penitentiary  for 
not  leas  than  two  years  nor  more  than 
five  years." 

Another  case  somewhat  in  point  is  City  of  Cherokee  vs. 
Perlcins,  118  la.  l|.05,  92  N.  . 68.  In  that  case  there  was  an 
Iowa  statute  which  gave  the  power  to  cities  and  towns  to  license 
and  tax  itinerant  doctors,  physicians  and  surgeons.  The  City 
of  Cherokee  enacted  an  ordinance  making  it  unlawful  for  any 
itinerant  physician,  surgeon  or  doctor  of  dental  surgery  to 
practice  within  the  city  without  first  obtaining  a license. 

A dentist  had  undertaken  to  practice  dentistry  in  said  city 
without  obtaining  such  a license  and  prosecution  was  instituted 
against  him  under  the  city  ordinance.  The  question  which  the 
Supreme  Court  of  Iowa  was  considering  in  deciding  the  case  was 
whether  or  not  the  State  law  authorized  cities  and  towns,  and 
particularly  the  City  of  Cherokee,  to  license  and  impose  a tax 
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on  Itinerant  dental  surgeons.  In  ruling  on  the  question  the 
Court,  at  JT.K’.  l.c.  69,  said: 

wi>  & * By  section  700  of  the  Code  the 
power  is  given  cities  and  towns  to 
regulate,  license,  and  tax  itinerant 
doctors,  itinerant  physicians  and  sur- 
geons,* etc.  The  only  question  for  our 
determination  is  whether  a practitioner 
of  dental  surgery  comes  within  the  defi- 
nition of  itinerant  doctor  or  itinerant 
physicians  and  surgeons.  It  has  been 
held  that  the  terras  ’dentist*  and  ’surgeon* 
are  not  interchangeable.  People  v.  DePrance 
(Mich.)  62  N.W.  709,  28  L.R.A.  139?  State 
v.  Fisher  (Mo.)  S.V7.  167,  22  L.R.A.  799. 

Certain  it  is  that  the  professions  are 
largely  separate  and  distinct  from  each 
other.  The  practice  of  each  is  regulated 
by  different  chapters  of  the  Code,  and  the 
legal  rights,  duties,  and  responsibilities 
of  each  are  dissimilar  in  very  many  re- 
spects. If,  therefore,  the  power  to  license 
and  tax,  given  to  municipalities  by  statute, 
is  to  be  confined  to  ’physicians  and  surgeons,* 
then  we  note  that  the  language  cannot  be 
extended  to  include  ’dental  surgeons.*  « * » 

The  majority  of  the  court,  * * * hold  to 
the  opinion  that  the  provisions  of  the 
statute  cannot  be  extended  so  as  to  include 
dental  surgeons;  that,  if  the  legislature 
had  intended  to  make  them  subject  to  the 
statutory  provisions,  it  would  have  so 
said  in  terras;  that  the  expression  ’itinerant 
doctor,*  as  found  in  the  statute,  is  to  be 
classed  with  the  succeeding  expression, 
•itinerant  physician  and  surgeon’ £ md  that 
both  relate  to  those  persons  who  in  some 
form,  or  following  some  school  practice 
either  medicine  or  surgery,  or  boch." 

Considering  the  facts  in  the  case  and  the  statutes 
and  authorities  cited  and  quoted  herein,  we  believe  the  of- 
ficial in  the  Department  of  Revenue  was  right  in  striking  the 
Hine  ($9*00)  Dollars  item  discussed,  from  the  cost  bill,  be- 
cause the  same  was  not  authorized  by  law. 
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CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  under  the  facts  herein,  and  under  the  authorities 
cited,  quoted  and  discussed,  Buchanan  County  is  not  en- 
titled to  be  reimbursed  for  the  dental  services  provided 
for  the  named  prisoner  confinod  in  the  Jail  of  that  county 
as  an  item  of  criminal  costs  under  said  Section  221,120 
or  any  other  statute  of  this  State  as  a medical  expendi- 
ture. 


Respectfully  submitted. 


G30RGE  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


G17C:ir 
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CHIROPRACTIC  J 

EXAMINATIONS 

LICENSE: 


Applicant  for  examination  for  chiropractic  license 
to  practice  chiropractic  must  be  a graduate  of  an 
accredited  chiropractic  school  or  college. 


FILED 


March  1.  1952 


^ - V c6  J2_j 


Dr.  S.  J.  Durham 
Secretary#  State  Board  of 
Chiropractic  Examiners 
20lj.£  East  High  Street 
Jefferson  City#  Missouri 

Dear  Dr.  Durham: 

Your  request  for  an  official  opinion  has  been  assigned  to  me 
for  reply.  Your  request  is  as  follows: 

"Does  Section  331*030,  liSIio  I9I4.9,  require  that 
a student  must  be  a graduate  of  a chiropractic 
college  before  being  eligible  to  take  the 
examination  for  a license  to  practice  chiropractic." 

Seotlon  331*030,  RSMo  19^9*  paragraphs  one  and  two  are  as 
follows: 


"1.  No  person  shall  engage  in  the  practice  of 
chiropractic  without  hawing  first  secured  from 
the  board  of  chiropractic  examiners  a license 
as  provided  in  this  chapter.  Any  person  desiring 
to  procure  a license  authorizing  him  to  practice 
chiropractic  in  this  state  shall  make  application 
therefor  to  the  secretary  of  the  Missouri  state 
board  of  chiropractic  examiners  on  a form  pre- 
scribed therefor,  giving  name#  sex#  age#  which 
shall  not  be  less  than  twenty-one  years#  name  of 
school  or  college  of  which  he  Is  a gradualeT* and 
shall  furnish  the  board  satisfactory  evidence  of 
preliminary  education  as  required  in  this  chapter# 
and  of  good  moral  character#  and  that  he  la  a 
graduate  of  a chiropractic  school  or  college  leach- 
ing chiropractic  in  accordance  with  the  requirements 
of  this  chapter#  which  shall  be  determined  by  the 
board,  together  with  suen  other  information  as  the 
board  may  require#  and  which  application  shall  be 
sworn  to  or  affirmed  before  some  other  officer 
authorized  to  administer  oaths  and  affirmations. 
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"2*  Any  applicant  who  applies  for  examination 
to  procure  a license  to  practice  chiropractic# 
and  who  has  matriculated  in  a ehiropractio  sohool 
or  college  after  the  passage  and  approval  of  this 
chapter#  shall  furnish  satisfactory  evidence  of 
their  preliminary  educational  qualifications#  to 
witi  A certificate  of  graduation  from  an  accredited 
high  school  or  its  equivalent*  Their  ohlropraotie 
course  shall  cover  a period  of  not  less  than  three 
years  of  nine  months  each#  and  requiring  actual 
attendance  of  not  less  than  two  thousand  and  forty- 
five  hours  which  shall  be  construed  as  the  maximum 
requirements  for  qualifications  to  practice  chiro- 
practic under  this  chapter*”  (Underscoring  ours*) 

We  see  in  paragraph  one  above  that  an  applicant  for  examination 
for  a license  shall  furnish#  among  other  things#  evidence  to  the 
Board  that  he  i_B  a graduate  of  a chiropractic  sohool  or  college 
teaching  chiropractic  in  accordance  with  the requirements  of  this 
chapter*  In  view  of  this  we  are  of  the  opinion  therefore  that  the 
applicant  must#  among  other  things#  be  a graduate  of  a chiropractic 
school  or  college  to  entitle  him  to  an  examination  for  a license* 

Paragraph  two  above  deals  with  any  applicant  who  applies  for 
examination  to  procure  a license#  who  has  matriculated  after  the 
passage  and  approval  of  this  chapter  (same  having  been  passed  in 
1927)  end  requires  that  he  shall  furnish  satisfactory  evidence  of 
his  preliminary  educational  qualifications  in  addition  to  those  in 
paragraph  one  which  additional  requirements  are  underscored  by  us 
in  paragraph  two*  Certain  educational  qualifications  need  also  be 
furnished#  among  them  the  faot  that  the  chiropractic  course  "shall 
cover  a period  of  not  less  than  three  years  of  nine  months  each# 
and  requiring  actual  attendance  of  not  less  than  20^5  hours  whloh 
shall  be  construed  as  the  maximum  requirements  to  practice  chiro- 
practic under  this  chapter*"  We  feel  that  this  paragraph#  referring 
back  to  paragraph  one#  makes  It  mandatory  that  any  applicant  since 
1927  must  have  these  qualifications  In  addition  to  being  a graduate 
as  set  out  in  paragraph  one  to  enable  him  to  take  the  examination* 

It  la  our  opinion  that  the  statute  la  poorly  drawn  and  very  ambiguous 
and  that  the  only  way  it  can  be  construed  is  under  established  rules 
of  construction#  that  is  to  apply  the  rule  that  all  parts  of  an  act 
should  be  made  effective#  if  possible*  Slas  v*  Montgomery  Elevator 
Co.#  50  S. W* (2d)  130#  330  Mo.  59 6;  State  ex  rcl*  Mills  v*  Allen 
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128  S.W*(2d)  lOlj.0,  3I+J4-  Mo.  7i|-3. 

It  la  therefor*  our  opinion*  interpreting  all  parts  of  the 
statute  together*  that  the  legislative  intent  in  passing  the  original 
act  and  the  amendments  thereto  was  tnat  in  order  to  take  the  examination 
and  obtain  a license  to  practice  chiropractic  one  must  be  a graduate 
of  a school  or  college  6f  chiropractic  and  that  in  addition  thereto 
must  be  a graduate  of  an  accredited  high  school  or  its  equivalent 
and  to  have  attended  a chiropractic  school  or  college  for  a period 
of  not  less  than  three  years  of  nine  months  each*  requiring  actual 
attendance  of  not  less  than  20ij.5  hours  to  graduate  and  that  it  is 
mandatory  that  the  course  shall  cover  tnat  number  of  hours  to  so 
graduate*  take  the  examination*  be  licensed  and  allowed  to  practice 
chiropractic  in  this  state* 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  an  applicant 
for  examination  for  license  to  practice  chiropractic  in  this  state 
must  be  a graduate  of  an  accredited  chiropractic  school  or  college 
and  that  his  course  snail  have  consisted  of  three  years  of  nine 
months  each  with  actual  attendance  of  20I4.5  hours  to  so  graduate* 


Respectfully  submitted* 


APPROVED: 

■mm — 

Attorney  General 

v 

ABEjjbw 


r 


K\y1 


ttt. 


A.  BERTRAM  SLAM 
Assistant  Attorney  General 
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OLD  AGE  ASSISTANCE 
DEFINED S 

SECTION  306,  USC A 
Title  1*2: 

BOARD  OP  CHIROPRACTIC 
EXAMINERS i 


Benefits  up  to  the  maximum  can  be  paid  to  Nhose 
receiving  old  age  assistance  to  pay  for 
chiropractic  treatment  or  other  remedial  ct^re. 


PILED 


Julx  1.  1952 


State  Board  of  Chirorw »etio  Examiners 
2041  East  High  Street 
Jefferson  City,  Missouri 

Attention!  Dr.  S.  J.  Durham,  D. C. 
Seoro  t&ry 


Gentlemen! 

Your  request  for  an  opinion  of  this  department  has  been 
assigned  to  me.  Said  request  reading  as  follows! 

"This  Board  has  observed  in  Public  Law  / 

734#  diet  Congress,  Seoand  Session,  Section 
303-a,  Seotion  6,  Social  Security  Aot  is 
amended  to  read  as  follows! 

1 Definition 

” * Seotion  6*  For  the  purposes  of  this  title, 
toe  tern  "old-age  assistance"  means  money 
payments  to,  or  medical  care  in  behalf  of  or 
my  type  of  remedial  o&re  recognized  under 
State  law  in  behalf  of,  needy  individuals 
who  are  sixty-five  years  of  age  or  older,  but 
does  not  include  any  suoh  payments  to  or 
care  in  behalf  of  any  individual  who  is  an 
inmate  of  a public  institution  ••••*• 

"It  is  the  Board* • opinion  that  anyone  treated 
by  us  under  the  above  Seotion  is  entitled  to 
compensation  for  suoh  treatment  under  the  Public 
Health  and  Welfare  laws  of  this  state* 

"We  would  greatly  appreciate  an  opinion  from  you 
as  to  whether  or  not  we  are  entitled  to  this 
compensation  as  are  doctors,  osteopaths  and  others 
named  under  this  law." 


I 
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Section  6,  sot  out  by  you  above , is  now  part  of  Title  [|2, 
United  States  Code  Annotated,  Section  306,  which  reads  as 
follows : 


"306*  *01d-age  assistance  defined 

"For  the  pur poses  of  this  subchapter,  the 
term  *old  age  assistance*  means  money  pay- 
ments to,  or  medical  care  in  behalf  of  or 
any  type  of  remedial  care  recognized  under 
State  law  in  behalf  of,  needy  individuals 
who  are  sixty-five  years  of  age  or  older, 
but  does  not  include  any  such  payments  to 
or  care  in  behalf  of  any  individual  who  is  an 
inmate  of  a public  institution  (except  as  a 
patient  in  a medical  institution)  or  any 
individual  (a)  who  is  a patient  in  an  insti- 
tution for  tuberculosis  or  mental  diseases, 
or  (b)  who  has  been  diagnosed  as  having 
tuberculosis  or  phychosis  and  is  a patient 
in  a medical  institution  as  a result  thereof," 

A reading  of  this  section  convinces  us  that  the  same  was 
enacted  by  the  Congress  of  the  United  States  for  the  purpose  of 
enabling  the  states  to  use  "Old  Age"  Assistance  funds  for  medical 
care*  Of  course  to  come  under  this  statute  this  state  would 
first  have  to  pass  legislation  providing  for  these  payments  to 
be  made  as  direct  payments  for  "medical  care  in  behalf  of  or 
any  type  of  remedial  care"  the  same  to  be  made  directly  to  the 
persons  furnishing  same,  by  the  Missouri  Department  of  Public 
Health  and  Welfare* 

There  is  no  statute  of  this  state  at  the  present  time  which 
would  authorize  our  Department  of  Public  Health  and  Welfare  to 
make  the  payments  heretofore  mentioned  to  the  individuals 
furnishing  same  to  the  aged  in  need  of  assistance* 

The  primary  rule  of  statutory  construction  is  to  ascertain 
and  give  effect  to  the  lawmakers*  ‘intent.  Norberg  v.  Montgomery, 
3£l  Mo.  l80,  173  S.W.(2d)  387;  Wallace  v.  Woods,  3lj.O  Mo.  Jj.52, 

102  S.W. (2d)  91. 

• ' 

However,  Section  208*010,  RSMo  19U9*  reads  as  follows: 

"In  determining  the  eligibility  of  an  applicant 
for  public  assistance  under  this  law,  it  shall  be 
the  duty  of  the  division  of  welfare  to  consider  and 
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take  Into  account  all  facts  and  circumstances 
surrounding  the  applicant.  Including  his  earning 
capaolty,  Income  and  resources,  from  whatever 
source  received,  and  if  from  all  the  facts  and 
circumstances  the  applicant  is  not  found  to  be  in 
need,  assistance  shall  be  denied*  The  amount 
of  benefits  when  added  to  all  other  income, 
resources,  suooort  and  maintenance  shall  provide 
such  persons  with  reasonable  subsistence  compatible 
with  decency  and  health.'  Irregular,  casual  and 
unpredictable  income  received  by  a claimant  from 
performing  odd  jobs  shall  be  excluded  in  calculating 
income*  Benefits  shall  not  be  payable  to  any 
person  who*  ■»■»■*"  (Underscoring  ours*) 

Prom  what  has  been  said  before  regarding  statutory  construct- 
ion, it  is  our  opinion  that  the  underscored  part  of  the  above 
statute  allows  the  Missouri  Department  of  Public  Health  and  Welfare 
to  Increase  the  amount  paid  to  those  eligible  for  public  assistance 
up  to  the  maximum  amount  payable  where  such  recipient  of  publie 
assistance  shows  a need  for  the  care  of  a physician,  osteopath, 
chiropractor,  chiropodist  or  nurse  where  this  type  of  medical 
care  la  needed  by  said  recipient*  We  are  forced  to  this  conclusion 
by  the  faet  that  direct  payment  by  the  Department  of  Public  Health 
and  Welfare  is  recognised  to  such  practitioners  under  Section  306 
Title  1^2,  USCA  which  allow#  the  state  Department  of  Publie  Health 
and  Welfare  to  make  these  payments  direotly  where  the  state  has 
enaoted  legislation  enabling  the  Department  to  so  do*  We  believe, 
without  question,  this  is  true  beoauee  the  Federal  statute,  supra, 
recognizes  that  this  type  payment  can  be  made  as  it  states  "the 
term  'old  age  assistance?  means  money  payments  to,  or  medical  care 
in  behalf  of  or  any  type  of  remedial  care  recognized  under  state 
law  in  behalf  of,  needy  individuals  who  are  sixty-five  years  of 
age  or  older,  * * ** 


CONCLUSION 

/ 

It  is,  therefore,  the  opinion  of  this  department  that  benefits 
up  to  the  maximum  can  be  paid  to  those  receiving  old  age  assistance 
to  pay  for  chiropractic  treatment  or  other  remedial  care* 

Respectfully  submitted. 


A.  BERTRAM  ELAM 
Assistant  Attorney  General 

Attorney  General 


ABEinrw 


SCHOOLS:  County  board  of  education,  in 'making  study  of 

school  districts  and  advising  with  school  officials 
may  evaluate  teacher  personnel*  Said  board  has  no 
authority  to  employ  a school  nurse  and  assess 
schools  percentage  of  costs. 


April  26,  1952  . . 

q 13  (S  ^ 


Honorable  J,  R.  Eiser 
Prosecuting  Attorney 
Holt  Comity 
Oregon,  Missouri 


FILED 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads: 

"1.  Under  the  law  relating  to  the  duties 
of  County  School  3oards  is  such  School 
Hoard  authorized  or  privileged  to  visit 
the  various  High  Schools  for  the  purpose 
evaluating  the  teachers  as  to  their  abil- 
ity and  to  judge  the  status  of  the  School 
by  what  they  hear  and  observe  in  the 
classes  they  visit? 

"2.  Under  the  law  may  the  County  School 
Board  employ  a school  nurse  and  assess 
each  school  using  the  services  of  such 
nurse  a percentage  of  the  cost  thereof 
based  on  the  valuation  of  the  various 
districts?” 

In  your  opinion  request  you  refer  to  "County  School 
Boards,"  We  assume  that  you  have  reference  to  "County  Boards 
of  Education"  in  each  county  as  set  up  by  the  new  school  re- 
organization law,  and  specifically  provided  for  in  Section 
165.657,  RSKo  1949. 

The  county  board  of  education,  like  a board  of  directors 
of  a school  district,  is  a creature  of  statute,  and  as  such 
can  only  exercise  such  authority  as  may  be  expressly  conferred 
oy  statute  or  which  arises  by  necessary  implication.  Thus,  in 
Cape  Girardeau  School  Dlst.  No,  63  v,  Prye,  225  S.W.  (2d)  4^4, 
I|.5o,  the  rule  is  stated  as  follows: 
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" ■>  » a-  A board  of  directors  Is  but  a 
creature  of  statute,  and  its  menders  can 
exercise  no  authority  unless  the  same  is 
either  expressly  ccnf erred  or  else  arises 
by  necessary  implication  from  the  powers 
that  are  conferred.  * a *" 

The  appellate  courts  of  Missouri  have  many  tines  followed 
the  above  rule  in  determining  the  powers  of  a board  of  directors 
of  a school  district. 

Consequently  it  oecones  necessary  to  examine  the  statutes 
relating  to  the  powers  and  duties  of  the  county  board  of  education. 

Section  l65.657i  RSMo  19^9*  et  seq.,  generally  provide  for 
the  formation  of  reorganized  or  enlarged  school  districts  within 
the  counties  of  the  State  of  Missouri,  and  among  other  things 
provide  for  the  powers  and  duties  to  be  exercised  by  the  county 
ooard  of  education  in  connection  with  the  formation  of  said 
districts. 

Relative  to  the  duties  of  the  county  board  of  education, 
Section  165*673*  RSMo  19^9*  provides  as  follows: 

"The  county  board  of  education,  as  provided 
for  in  sections  165.657  to  165.670  shall: 

(1)  Within  six  months  after  its  organi- 
zation, make  or  cause  to  be  made  and  com- 
pleted a comprehensive  study  of  each  school 
district  of  the  county  and  prepare  a plan 
of  reorganization.  Such  study*  shall  include: 

(a)  The  assessed  tax  valuation  of  each 
existing  district  and  the  differences  in 
such  valuation  under  the  proposed  reorgani- 
zation plan; 

(b)  The  size,  geographical  features  and 
the  boundaries  of  the  proposed  enlarged 
districts; 

(c)  The  number  of  pupils  attending 
school,  average  dally  attendance,  and  the 
population  of  the  proposed  enlarged  districts; 

(d)  The  location  and  conditions  of  school 
buildings  and  their  accessibility  to  the 
pupils; 


-2- 


Honorable  J.  R.  Eiser 


(e)  The  location  and  condition  of  roads, 
highways  and  natural  barriers  within  the 
county; 

(f)  The  high  school  facilities  of  the 
county  and  recommendations  for  improvement 
of  sane; 

(g)  The  conditions  affecting  the  welfare 
of  the  teachers  and  pupils; 

(h)  Any  other  factors  concerning  adequate 
facilities  for  the  pupils. 

(2)  Upon  completion  of  the  comprehensive 
study,  but  not  later  than  Kay  1,  19^9,  submit 
to  the  state  board  of  education,  a specific 
plan  for  the  reorganization  of  the  school  dls- 
trlcts  of  the  county.  Such  plan  shall  be  in 
writing  and  shall  include  such  charts,  maps 
and  statistical  information  as  are  necessary 
to  properly  document  the  plan  for  the  proposed 
reorganized  districts. 

(3)  Continue  to  study  the  school  system 
of  the  county  and  propose  subsequent  reorgani- 
zation plans  as  conditions  warrant. 

(4)  Cooperate  with  boards  of  adjoining 
counties  in  the  solution  of  common  organization 
problems,  and  submit  to  the  state  board  of 
education  for  final  decision  any  and  all  or- 
ganization questions  on  which  the  cooperating 
boards  fail  to  agree. 

(5)  Approve  the  budget  prepared  by  the 
county  superintendent  of  schools  in  cooperation 
with  the  clerks  of  the  boards  of  the  several 
districts  and  approve  the  audit,  made  by  the 
county  superintendent,  of  the  expenditures  re- 
port prepared  by  the  district  clerk  and  sub- 
mitted for  the  approval  of  the  state  board  of 
education. 

(6)  Continue  to  advise  with  the  county 
superintendent  of  schools,  school  patrons,  and 
school  officials  on  all  natters  pertaining  to 
the  improvement  of  the  schools  in  the  county." 
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We  believe  that  under  subparagraphs  f,  g,  h and  6 of  the 
above  section  the  county  board  of  education,  if  not  expressly 
so,  has  the  implied  power,  in  making  a comprehensive  study  of 
each  school  district  of  the  county  and  in  continuing  to  advise 
with  school  officials  relative  to  matters  pertaining  to  im- 
provement of  the  schools,  to  visit  the  various  high  schools 
within  the  county  and  make  its  investigation  and  study  of  school 
facilities,  which  would  include  teacher  personnel. 

Therefore,  under  the  powers  conferred  by  statute,  we  believe 
that  the  county  board  of  education  would  be  authorized  to  visit 
the  various  high  schools  and  make  the  study  of  the  schools  in 
the  manner  set  out  in  paragraph  1 of  your  request. 

As  we  read  the  statutes  relating  to  the  duties  of  the  county 
board  of  education,  they  primarily  provide  for  action  to  be  taken 
by  the  ooard  in  the  formation  of  reorganized  or  enlarged  School 
districts  but  do  not  bestow  any  supervising  control  over  said 
districts  when  formed  or  over  other  districts  in  the  county  cur- 
rently in  existence.  This  power  is  vested  in  the  board  of 
directors  of  the  various  districts. 

Nowhere  in  said  statutes  do  we  find  where  the  county  board 
of  education  has  the  express  or  implied  power  to  employ  a school 
nurse  and  assess  the  schools  using  the  services  of  such  nurse 
a percentage  of  the  costs  to  pay  for  her  employment.  Inasmuch 
as  we  have  heretofore  pointed  out  that  the  county  board  of 
education  can  only  exercise  such  power  as  is  expressly  conferred 
by  statute  or  necessarily  arising  by  implication,  we  must  con- 
clude that  it  lacks  the  authority  to  employ  a school  nurse  in 
the  manner  as  set  out  in  paragraph  2 of  you r request. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
county  board  of  education,  in  making  its  comprehensive  study  of 
each  school  district  and  in  advising  with  county  school  officials 
on  matters  pertaining  to  the  improvement  of  the  schools,  would  be 
authorized  to  visit  the  various  high  schools  within  the  county 
and  in  connection  with  its  study  evaluate  the  teacher  personnel 
of  said  schools. 
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Further,  it  is  our  opinion  that  the  county  board  of  educa- 
tion is  not  authorized  by  law  to  employ  a school  nurse  and 
assess  each  school  usin:;  the  services  of  such  nurse  a percentage 
of  the  costs  to  pay  for  her  employment. 


Respectfully  submitted. 


APPROVED: 


U • in  i u\j  * i 

Attorney  General 


RICHARD  F.  THOMPSON 
Assistant  Attorney  General 
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CITY  CHARTER:  Amendment: 


FILED 


Sections  82.030  and  125*050,  RSMo 
19ij.9,  prescribing  the  duties  to  be  ' 
performed  and  the  form  of  ballot 
to  be  used  by  the  Board  of  Election 
Commissioners  in  submitting  proposals 
to  amend  the  city  charter  of  that  city 

are  mandatory. 

September  22 , 19J?2 


The  Board  of  Election  Commissioners 
of  Kansas  City,  Missouri 
Jackson  County  Courthouse 
Kansas  City,  Missouri 

Cent 1 emeu ; 


This  will  be  tho  opinion  you  requested  by  letter  from  this 
office  as  to  whether  the  Board  of  Election  Commissioners  of 
Kansas  City,  Missouri  is  required  to  submit  propositions  proposed 
by  the  City  Council  of  said  city  for  amending  the  charter  of 
said  city,  and  in  the  form  prescribed  for  the  ’'constitutional 
ballot",  or,  if  not  so  required,  does  said  Board  have  discretion 
to  place  such  proposed  amendments  of  said  charter  upon,  and  in  the 
form  prescribed  for  the  "constitutional  ballot".  Your  letter 
requesting  the  opinion  states: 

"Several  charter  amendments  proposed  by  the  Council 
of  Kansas  City  are  to  be  submitted  to  the  electors 
of  that  city  at  the  ensuing  general  election, 
pursuant  to  section  20,  article  6,  of  the  present 
constitution. 

"In  the  submission  of  propositions  for  amending  a 
constitutional  city  charter.  Section  82.030  RSMo 
19li9#  V.A.M.S. , provides  that  ’the  form  of  ballot 
* * (may  be)  determined  by  the  board  of  election 
commissioners  # * in  accordance  with  the  election 
laws  of  this  state  applicable  to  elections  held  in 
such  cities,  as  they  now  are  or  may  hereafter  be 
amended. * Of  ’the  election  laws  of  this  state 
applicable  to  elections  held  in  such  city’  is 
Section  125.050  RSMo  19^9  V.A.M.S.  This  latter 
section  prescribes  a form  of  the  ballot  designated 
as  ’constitutional  ballot’.  Section  125*050  was 
amended  in  I9I+9  (Laws  page  26l)  by  incorporating 

the  following  language: 

"’Every  other  proposition,  including  referendum 
and  initiative  measures,  to  be  submitted  at  the 
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general  election  shall  be  proposed  and 
submitted  on  the  ’Constitutional  ballot,* 
as  herein  provided,  if  any  proposed 
constitutional  amendments  are  submitted 
at  such  election  or  not.  # ■»  To  vote 
for  any  proposed  constitutional  amendment, 
propositions,  other  subjects,  measures, 
including  referendum  and  initiative  measures, 
if  any  are  submitted,  the  voter  shall  place 
an  X in  the  square  opposite  the  word  *Por* 
and  if  he  is  opposed  to  the  same,  the  voter 
shall  place  an  X in  the  square  opposite  the 
word  'Against.'  (Laws  19^9  pp  202-263)* 

"In  view  of  the  foregoing  provisions(or  any  other 
provisions  deemed  applicable)  is  the  board  required 
to  submit  propositions  for  amending  Kansas  City’s 
charter  upon,  and  in  the  form  prescribed  for  the 
'constitutional  ballot*?  If  not  so  required,  does 
the  board  have  discretion  to  place  such  propositions 
upon,  and  in  the  form  prescribed  for,  the  'con- 
stitutional ballot *7 

"Confronted  with  the  immediate  necessity  of 
preparing  absentee  ballots  for  the  ensuing  election, 
the  answers  to  the  foregoing  questions  as  soon  as 
may  be  convenient  are  respectfully  requested. M 

Section  19  of  Article  6 of  the  19ij5  Constitution  of  Missouri 
provides  that  any  city  having  more  than  10,000  inhabitants  may 
frame  and  adopt  a charter  for  its  own  government,  consistent  with 
and  subject  to  the  Constitution  and  laws  of  this  state,  pointing 
out  the  procedure  to  be  followed  thereat. 

Section  20  of  Article  6 of  our  said  Constitution  provides 
for  amendments  of  city  charters  already  adopted.  Said  seotion 
20  so  providing  and  pointing  out  the  procedure  to  be  followed, 
in  such  amendment,  or  amendments,  reads  as  follows: 

"Amendments  of  any  city  charter  adopted  under  the 
foregoing  provisions  may  be  submitted  to  the 
electors  by  a commission  as  provided  for  a 
complete  charter.  Amendments  may  also  be  proposed 
by  the  legislative  body  of  the  city  or  by  petition 
of  not  less  than  ten  per  cent  of  the  registered 
qualified  electors  of  the  city,  filed  vd  th  the 
body  or  official  having  charge  of  the  city  elections, 
setting  forth  the  proposed  amendment.  The  legis- 
lative body  shall  at  once  provide,  by  ordinance. 
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that  any  amendment  so  proposed  shall  be  submitted 
to  the  electors  at  the  next  election  held  In  the 
city  not  less  than  sixty  days  after  Its  pas- 
sage, or  at  a special  election  held  as  provided 
for  a charter*  Any  amendment  approved  by  a 
majority  of  the  qualified  electors  voting 
thereon,  shall  become  a part  of  the  charter  at  the 
time  and  under  the  conditions  fixed  in  the  amend- 
ment] and  sections  or  artioles  nay  be  submitted 
separately  or  in  the  alternative  and  determined 
as  provided  for  a complete  charter* * 

The  right  of  a city  of  more  than  10,000  inhabitants  to  frame 
and  adopt  a new  charter  or  to  amend  its  charter  is  a continuing  one* 

Our  Supreme  Court  in  the  case  of  Morrow  vs*  Kansas  City,  186 
Mo*  675*  speaking  of  the  right  under  Section  l6  of  our  Constitution 
of  1875  to  adopt  a special  city  charter  being  a continuing  right, 
the  Court,  l*c*  689,  said: 

"Such  a grant  has  again  and  again  been  held  to  he 
a continuing  one  in  our  municipal  systems*  (Farrar 
v*  St*  Louis,  GO  Mo.  379;  McCormack  v.  Patchin, 

53  Mo*  36;  Skinker  v.  Heman,  1^.8  Mo*  355*)" 

The  Court  further  held  in  the  same  case,  l*c*  669  and  690,  that 
such  cities  had  the  power  under  said  Section  l6  of  the  Constitution 
of  1875  to  either  adopt  a new  charter  or  amend  an  existing  charter 
as  a continuing  power,  and  so  holding  said: 

"But  it  is  urged  that  the  Constitution  simply 
provides  for  an  amendment,  and  does  not  con- 
template a new  freeholders*  charter  after  one 
has  been  framed  and  adopted*  V/e  think  the 
section  had  a twofold  object,  a plan  for 
creating  a new  charter  and  a plan  for  amend- 
ing the  same*  It  was  left  to  the  cities 
of  over  one  hundred  thousand  inhabitants 
to  resort  to  either,  as  their  necessities 
might  require." 

Sections  19  and  20  of  Article  VI  of  our  present  Constitution 
are  the  same  as  were  Sections  16  and  17 » without  substantial  change, 
except  population  provisions.  In  the  1875  Constitution  of  this  state. 

Section  19  of  Article  VI  provides  that  cities  of  qualified 
population  in  framing  and  adopting  a charter  for  their  own  government 
must  do  so  consistent  with  and  "subject"  to  the  Constitution  and  laws 
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of  the  state.  This  means*  our  Supreme  Court  said*  in  Turner  vs. 
Kansas  City*  et  al«*  191  S.W.(2d)  612*  quoting  from  another  Missouri 
Supreme  Court  decision*  l.c.  ol5»  the  following t 

" '"Subject  to*"  that  is*  placed  under  the 
authority,  the  dominion  of  the  constitution 
and  laws  of  the  state."'*  * *". 

The  Constitution  thus  grants  to  cities  of  appropriate  population 
the  right  to  frame  and  adopt  a charter*  or  to  amend  the  same.  The 
State*  under  its  police  powers*  has  basic  control  over  and  regulation 
of  proceedings  to  be  observed  for  holding  elections  in  such  cities 
to  adopt  or  amend  charter  proposals. 

The  General  Assembly  of  this  State  giving  authority  to  suoh 
cities  to  adopt  and  amend  charters*  and  providing  the  procedure  and 
details  to  be  followed  in  elections  to  adopt  or  to  amend  a city 
charter*  and  prescribing  the  form  of  the  ballot  to  be  used  to  adopt 
or  reject  a city  charter*  or  to  amend  the  same*  enacted  Sections 
82.020*  82.030  and  125*050*  RSMo  1949*  which*  respectively*  read, 
as  follows: 

"82.020.  Certain  cities  may  adopt  or  amend  constitu- 
tional charter*  how 

"Any  city  in  this  state  which  now  lias  or  which 
may  hereafter  have  a population  of  more  than  ten 
thousand  inhabitants  aooording  to  the  last  preceding 
federal  decennial  census  may  frame  and  adopt  or 
amend  a charter  for  its  own  government  by  comp  lying 
with  the  provisions  of  sections  19  and  20  of  artlole 
VI  of  the  constitution  of  this  state*  or  any  amend- 
ments thereof." 

n82.030.  Election*  how  conducted 

"Notices  of  any  election  provided  in  said 
sections  19  and  20  of  artiole  VI  of  the  Con- 
stitution of  Missouri*  or  any  amendments 
thereof*  may  be  given  and  the  form  of  ballot 
and  details  of  such  election  determined*  by 
the  board  of  election  commissioners  or  other 
officials  having  charge  of  municipal  elections 
in  said  cities  in  accordance  with  the  election 
laws  of  this  state  applicable  to  elections 
held  in  such  cities*  as  they  now  are  or  may 
hereafter  be  amended." 
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"125.050.  Vote  to  be  by  ballot--form--method 
of  marking 

"Tile  vote  on  a proposition  to  call  a constitutional 
convention  or  on  the  adoption  of  a new  constitu- 
tlon(  or  on  any  proposed  constitutional  amendment, 
shall  be  taken  by  ballot.  If  a proposition  to  call 
a constitutional  convention  is  submittedf  each 
ballot  shall  have  printed  thereon  the  words  "Shall 
there  be  a convention  to  revise  and  amend  the 
constitution?'  with  'For'  and  'Against*  to  the 
loft  thereof,  one  above  the  other.  If  but  one 
constitutional  amendment  has  been  proposed  by 
the  general  assembly  or  by  the  initiative, 
each  official  constitutional  ballot  shall  have 
printed  thereon  the  words  'Constitutional  Amend- 
ment No.  1*  followed  by  the  official  ballot 
title  as  provided  for  in  sections  125*010  to 
125*120,  and  to  the  left  of  the  official  ballot 
title,  the  words  'For'  and  'Against'  one  above 
the  other.  But  if  more  than  one  constitutional 
amendment  has  been  so  proposed,  then  eaoh  ballot 
shall  have  printed  thereon  the  words  'Constitu- 
tional Amendment  No.  1,'  and  so  on,  setting  out 
the  official  ballot  title  of  eaoh  proposed  amend- 
ment thereunder  and  to  the  left  of  the  official 
ballot  title  the  words  'For'  and  'Against'  one 
above  the  other,  designating  in  nuracrloal  order 
each  proposed  constitutional  amendment  as  arranged 
by  the  secretary  of  state.  The  offiolal  ballot 
title  shall  be  printed  with  the  number  of  the 
proposed  constitutional  amendment  on  the  official 
ballot  and  the  words  'For*  and  'Against'  in  bold 
blaekfaoed  type  in  capital  letters  not  less  than 
eight  point  in  size  nor  more  than  ten  point  in 
size.  At  the  left  of  the  word  'For*  and  the  word 
'Against*  shall  be  placed  a small  square,  not  less 
than  one-fourth  of  an  lnoh  in  length.  The  secretary 
of  state  shall  oertify  to  the  different  county 
clerks  or  other  proper  officers  the  form  of  the 
offiolal  constitutional  ballot,  containing  the 
numerical  numbers  and  the  official  ballot  title 
of  all  proposed  constitutional  amendments,  as 
provided  for  in  seotlons  125*010  to  125*120,  which 
shall  be  printed  upon  a separate  offiolal  ballot 
to  be  designated  'Constitutional  Ballot.'  Ballots 
not  printed  or  prepared  as  herein  required  shall  not 
be  oounted  on  the  proposition  thereby  submitted. 
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The  constitutional  ballot  shall  be  not  less 
than  four  Inches  wide  and  ten  inches  long,  of 
the  same  kind  of  paper,  color  and  of  equal  sise* 

Every  other  proposition.  Including  referendum 
and  initiative  measures,  to  be  submitted  at  the 
general  eleotlon  shall  be  proposed  and  submitted 
on  the  'Constitutional  Ballot, * as  herein  provided. 

If  any  proposed  constitutional  amendments  are 
submitted  at  such  eleotlon  or  not*  The  olerk  of 
the  county  court  of  each  county  shall  provide  for 
each  district  In  his  county,  and  the  election 
commissioners  for  eaoh  eleotlon  dlstrlot  In  their 
city,  a separate  ballot  box  for  the  deposit  and 
recaption  - of  the  constitutional  ballots*  To 
vote  for  any  proposed  constitutional  amendment, 
propositions,  other  subjects,  measures.  Including 
referendum  and  Initiative  measures.  If  any  are  sub- 
mitted, the  voter  shall  place  an  X in  the  square 
opposite  the  word  'For*  and  if  he  is  opposed  to  the 
same,  the  voter  shall  place  an  X in  the  square 
opposite  the  word  'Against* 1 In  all  other  respects 
the  law  governing  the  printing,  distribution  of 
ballots,  the  number  to  be  distributed,  and  the  manner 
of  voting  ballots  at  a general  eleotlon  shall  apply 
to  'Constitutional  Ballots'  where  not  in  oonflict 
with  sections  125.010  to  125.120*" 


Your  letter  advises  that  several  charter  amendments  proposed 
by  the  Council  of  Kansas  City,  Missouri  are  to  be  submitted  to  the 
eleotors  of  that  city  at  the  ensuing  General  Eleotlon  pursuant  to 
Seotlon  20,  Artlole  6 of  the  present  Constitution. 

As  the  basis  of  the  two  specifio  questions  submitted  to  us  for 
our  opinion  your  letter  referring  to  said  sections  32.030  and  125.050, 
states) 


"In  the  submission  of  propositions  for  amend- 
ing a constitutional  city  charter.  Section 
62.030  RSMo  I9I4.9,  V.A.M.S.,  provides  that 
•the  form  of  ballot  * *(may  be)  determined 
by  the  board  of  election  commissioners*  * 
in  accordance  with  the  election  laws  of  this 
state  applicable  to  elections  held  in  such 
cities,  as  they  now  are  or  may  hereafter 
be  amended*'  Of  'the  election  laws  of  this 
state  applicable  to  elections  held  in  suoh 
city'  la  section  125.050  R8M0  I9I4.9  V.A.M.S. 
This  latter  section  prescribes  a form  of  the 
ballot  designated  as  'constitutional  ballot*' 
Section  125.050  was  amended  in  194-9  (haws 
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19^9  P®g®  26l)  by  incorporating  the  following 
language: 

"'Every  other  proposition,  including  referendum 
and  initiative  measures,  to  be  submitted  at  the 
general  election  shall  be  proposed  and  submitted 
on  the  'Constitutional  ballot, 1 as  herein  pro* 
vided,  if  any  proposed  constitutional  amendments 
are  submitted  at  such  election  or  not*  # # * 

To  vote  for  any  proposed  constitutional  amendment, 
propositions,  other  subjects,  measures,  including 
referendum  and  initiative  measures,  if  any  are 
submitted,  the  voter  shall  place  an  X in  the 
square  opposite  the  word  'For'  and  If  he  is 
opposed  to  the  sane,  the  voter  shall  place  an 
X in  the  square  opposite  the  word  'Against* 1 
(Law*  19^9  pp  262*263 )" 

Sections  82*030  and  125*050  are  of  ’’the  election  laws  of  this 
state  applicable  to  elections  held  in  such  city"  referred  to  in 
Section  82*030  itself  which  must  be  strictly  obeyed  in  elections 
"to  amend"  the  city  charter  of  the  City  of  Kansas  City. 

Pursuant  to  the  provisions  of  said  Sections  62*030  and  125*050 
whioh  you  quote,  in  part,  you  submit  the  two  following  questions, 
to* wit t 

"In  view  of  the  foregoing  provisions(or  any 
other  provisions  deemed  applicable)  is  the 
board  required  to  submit  propositions  for 
amending  Kansas  City's  charter  upon,  and  in 
the  form  prescribed  for,  the  'constitutional 
ballot*?  If  not  so  required,  does  the  board 
have  discretion  to  place  such  propositions  upon, 
and  in  the  form  prescribed  for,  the  'constitu- 
tional ballot'?" 

Whatever  method  may  be  followed  under  the  noted  sections  of 
both  the  Constitution  and  our  statutes  authorizing  the  submission 
of  questions  to  the  electors  of  adopting  or  amending  a charter 
of  any  such  city,  all  such  questions,  when  proposed  by  the  lawful 
authority,  must  be  submitted  to  the  electors  as  specified  in  said 
Sections  19  and  20  of  the  Constitution,  on  the  "constitutional 
ballot"  by  the  Board  of  Election  Commiss loners  of  any  such  oity* 
Provision  is  made  in  Section  125*050,  supra,  for  the  submission 
of  other  propositions  incident  to  the  governmental  affairs  of  such 
cities  on  the  "constitutional  ballot",  whether  any  constitutional 
amendments  are  submitted  at  said  election  or  not*  Said  Section 
125*050  in  this  behalf  provides  the  following* 
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"*  * *Every  other  proposition,  including 
referendum  and  initiative  measures,  to  be 
submitted  at  the  general  election  shall  be 
proposed  and  submitted  on  the  'Constitutional 
Ballot,'  as  herein  provided,  if  any  proposed 
constitutional  amendments  are  submitted  at 
such  eleotion  or  not*  The  clerk  of  the  county 
court  of  each  oounty  shall  provide  for  eaoh 
diatriot  in  his  oounty,  and  the  election  com- 
missioners for  eaoh  eleotion  diatriot  in  their 
oity,  a separate  ballot  box  for  the  deposit 
and  reception  of  the  constitutional  ballots* 

To  vote  for  any  proposed  constitutional  amend- 
ment, propositions,  other  subjeots,  measures, 
including  referendum  and  initiative  measures,  if 
any  are  submitted,  the  voter  shall  place  an  X 
in  the  square  opposite  the  word  'For'  and  if 
he  la  opposed  to  the  same,  the  voter  shall  place 
an  X in  the  square  opposite  the  word  'Against* " 

* * *," 

It  will  be  observed  that  Section  82*030,  supra,  provides  that: 

"Notices  of  any  eleotion  provided  in  said 
sections  19  and  20  of  article  VI  of  the 
Constitution  of  Missouri,  or  any  amendments 
thereof,  may  be  given  and  the  form  of  ballot 
and  details  of  such  election  determined,  by 
the  board  of  eleotion  commissioners  * * * 
in  accordance  with  the  eleotion  laws  of  this 
state  applicable  to  elections  held  in  such 
cities,  as  they  now  are  or  may  hereafter  be 
amended* N 

It  will  be  further  observed  that  said  Seotion  125*050  pre- 
scribes the  form  of  the  "constitutional  ballot"  to  be  used  by  the 
electors  in  voting  upon  other  propositions  submitted  as  well  as 
proposed  constitutional  amendments,  if  any  are  submitted* 

Seotion  82*030,  supra,  provides  that  notices  of  any  eleotion 
to  adopt  or  amend  a oity  charter  may  (emphasis  ours)  be  given  and 
the  form  of  ballot  and  details  of  such  eleotion  determined  by  the 
Board  of  Eleotion  Commissioners  or  other  officials  in  accordance 
with  the  election  laws  of  this  State  applicable  to  elections  held 
in  such  cities,  as  suoh  election  laws  now  exist  or  may  hereafter 
be  amended*  The  section  does  not  otherwise  indicate  that  the  Board 
has  any  discretion  in  the  performance  of  its  named  duties*  The  use 
of  the  word  "may"  in  this  seotion  must  be  construed  to  mean  "shall" 
as  we  shall  hereinafter  point  out  beoause  the  seotion  is  dealing  with 
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the  powers  given  to  public  officers,  and  which  concern  the  publie 
interest* 

This  section,  however,  does  require  the  duties  Imposed  upon 
the  Board  to  be  performed  in  accordance  with  the  election  laws  of 
this  State  applicable  to  elections  held  in  such  cities,  present  or 
future* 

Section  125*050  is  one  of  the  existing  election  laws  of  this 
State  applicable  to  elections  in  such  cities  as  Kansas  City,  Missouri, 
and,  as  such,  is  readily  identified,  because  the  section  is  the  only 
election  statute  specifically  setting  up  the  procedure  to  be 
followed  in  constructing  the  "constitutional  ballot  form"  for  the 
use  of  the  electorate  in  voting  on  the  adoption  or  amendment  of  city 
charters  as  directed  in  said  Section  82*030* 

This  section  provides  the  form  of  the  "constitutional  ballot" 
with  exactness  and  in  detail*  It  uses,  in  directing  how  the  form 
of  such  ballot  shall  be  constructed,  the  mandatory  word  "shall"* 

Mindful  of  the  requirements  in  Section  82*030,  supra,  that  the 
form  of  the  ballot  is  to  be  made  and  the  details  of  such  election  are 
to  be  determined  by  the  Board  according  to  the  election  laws  of  this 
State  applicable  to  elections  held  in  such  cities  as  they  now  are  or 
may  hereafter  be  amended,  and  keeping  before  us  the  fact  that  in 
Section  125*050,  supra,  itself,  it  is  provided  that  all  these  steps 
"Shall"  be  taken  to  submit  any  of  such  "other  propositions  as  are 
therein  specified,"  we  believe,  reading  both  Sections,  82*030  and 
125*050  together,  it  is  clear  tnat  the  duties  of  the  Board  of 
Election  Commissioners  of  Kansas  City,  Missouri,  in  this  matter, 
with  respect  to  the  notice  and  the  form  of  the  "constitutional 
ballot"  and  all  other  duties  connected  therewith.  Imposed  upon  the 
Board,  are  mandatory  and  must  be  performed  by  the  Board  as  required 
in  said  Section  125*050  in  conjunction  with  Section  82*030,  and 
that  the  Board  is  without  discretionary  powers  in  the  performance 
of  any  of  such  duties* 

Authorities  in  both  text  and  decision  support  the  construction 
we  give  to  the  statutes  here  being  considered,  and  are  in  support 
of  the  conclusion  reached  in  this  opinion  that  the  performance  of 
the  duties  of  the  Board  of  Election  Commissioners  of  Kansas  City, 
Missouri  under  the  noted  statutes  on  the  questions  submitted  are 
mandatory  and  that  the  Board  has  no  discretionary  powers  in  such 
matters* 

We  here  cite  such  of  said  authorities  as  we  believe  apply  to 
these  questions  and  which  support  our  views  herein  expressed  on  suoh 
questions* 
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29  C.J.S*  under  the  title  of  "Elections^,  defining  the  duties 
of  election  officers,  has  this  text,  l*c*  73: 

"■»  * ^Statutes  respecting  the  duties  of  public 
officers  in  preparing  for  election  are  mandatory, 
and  substantial  obedience  may  be  required  by 
proper  proceedings*  Where  the  duties  imposed 
on  a board  of  election  commissioners  and  the 
maimer  of  their  performance  are  particularly 
pronounced  in  the  lav,  they  must  be  followed 
or  the  acta  of  the  board  are  invalid*  # 

Supporting  this  text  the  S iprerae  Court  of  Texas,  in  the  case 
of  Ferguson,  et  al*  vs.  McCallua,  Secretary  of  State,  53  S*W*  753# 
construing  a statute  of  that  State,  in  an  election  contest,  requiring 
the  Secretary  of  State  to  certify  to  County  Clerks  the  names  of 
State  candidates  within  a certain  time  before  the  ballots  could  be 
printed,  and  which  duty  the  Secretary  of  State  had  fully  performed, 
that  Court,  holding  such  election  statutes  mandatory,  l*o*  760,  said: 

"■*  * *It  is  clear,  we  think  that  these 
statutes  are  mandatory,  in  the  sense 
that  the  candidate  and  the  citizen  have 
rights  to  be  subserved  thereby,  whioh  may 
be  enforced,  and  that  the  statutes  should 
be  obeyed*" 

In  the  case  of  State  ex  rel*  Mayer,  et  al*  vs*  Schuf f enhauer , 
et  al* , 250  If* W*  767,  speaking  of  the  duties  of  the  Board  of  Election 
Commissioners  of  the  City  of  Milwaukee,  Wisconsin,  as  defined  by  the 
statute  of  that  State  being  mandatory,  the  Supreme  Court  of  Wisconsin, 
1*  c*  767,  said: 

"The  power  given  the  board  of  election  commissioners 

is  there  plainly  set  forth*  It  does  not  extend 

beyond  that  fixed  by  legislative  enactment  in 

the  act  of  its  creation*  The  duties  imposed 

and  the  maruier  of  their  performance  being  particularly 

pronounced  in  the  law,  they  must  be  followed  or  the 

acta  of  the  board  cannot  be  valid*  * * " 

29  C* J* S* , page  2ij5#  under  the  subject  of  "Elections",  stating 
that  compliance  must  be  had  with  statutes  authorizing  the  submission 
of  questions  or  porpositlons,  has  this  text: 

"In  jurisdictions  in  which  a statutory 
form  for  submission  of  questions  or  propo- 
sitions is  provided,  compliance  with  suoh 
form  is  essential, 
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The  Illinois  case  of  People  ex  rel*  Sandberg  vs.  Grabs* 

26  N#E*(2d)  was  before  the  Supreme  Court  of  that  State*  in 

quo  warranto,  on  appeal*  on  the  question  of  the  usurpation  by 
the  respondents  of  the  offices  of  members  of  the  Board  of  Fire 
and  Police  Commissioners  of  the  City  of  Chicago  Heights*  The 
ballot  used  in  the  election  creating  the  Board  did  not  conform 
to  the  ballot  prescribed  by  the  statute*  This  point  was  the 
basis  of  the  proceeding  in  quo  warranto  to  oust  such  officers  as 
members  of  said  Board.  The  respondents  contended  that  there  had 
been  a substantial  compliance  with  the  statute  in  the  form  of  the 
ballot  used*  The  Supreme  Court  of  Illinois*  affirming  the  judgment 
of  the  lower  court  in  holding  the  election  void  for  failure  of  the 
election  officials  to  use  the  ballot  prescribed  by  the  statute  and 
ordering  ouster  of  the  respondent  officers*  l*e*  4.98*  said: 

"#  v *This  court  is  committed  to  the  rule  that 
where  the  statute  declares  the  form  of  the 
ballot*  section  16  of  the  Ballot  law  does  not 
apply*  The  form  of  the  ballot  must  conform  to 
the  statutory  mandate,  and  a failure  to  observe 
such  provision  of  the  law  is  a matter  of  substance 
and  renders  the  election  void.  * v #.n 

The  Supreme  Court  of  Missouri  has  consistently  held  that  the 
word  "may"  must  be  construed  to  mean  "shall"  when  used  in  a statute 
measuring  the  power  given  to  public  officers  where  the  public 
interest  is  concerned*  The  Supreme  Court,  in  the  case  of  State 
ex  rel*  Vernon  County  vs.  King,  et  al**  136  Mo*  309#  a case  involving 
the  construction  of  a statute  dealing  with  the  right  of  a public 
officer  to  retain  certain  fees  where  the  word  "may"  was  used  in  the 
statute,  in  deciding  the  case  and  holding  that  in  such  cases  the 
word  "may"  means  "shall",  l.c*  318#  319#  said: 

v -a-It  is  also  a well  recognized  rule 
of  construction  that  the  word  'may*  should 
be  interpreted  to  mean  * shall*  when  referring 
to  a ’power  given  to  public  officers*  and 
(which)  concerns  the  public  interest  and  the 
rights  of  third  persons,  who  have  a claim 
de  .lure  that  the  power  shall  be  exercised  in 
this  manner. * Such  an  interpretation  is  de- 
manded *for  the  sake  of  justice  and  the  publio 
good.  * * v *.  ** 

The  Vernon  County  case,  supra,  is  cited  and  the  construction 
there  given  the  word  "may"  as  meaning  "shall"  under  the  conditions 
existing,  was  repeated  by  the  Supreme  Court  in  the  case  of  State  vs* 
Bevins,  328  Mo*  Rep.  10lj.o,  where  the  Court,  l.c#  10f>0,  said: 


11 


Board  of  Election  Commissioners 


* #The  word  *may*  is  interpreted  to 
mean  * shall*  when  referring  'to  a power 
given  bo  public  officers,  and  which 
concerns  the  public  interest  and  the  rights 
of  third  persons,  who  have  a claim  de  .jure 
that  the  power  shall  be  exercised  in  this 
manner, • (State  ex  rel.  Vernon  County  v. 

King,  136  Mo.  309,  319#  36  S.W.  681  and 
38  S.W.  80.)  * # 

It  would  be  difficult  to  find  a situation  where  a more  pointed 
or  specific  case  of  public  interest  could  be  more  definitely  shown 
than  in  this  set  of  circumstances  where  the  exercise  of  the  con- 
stitutional right  of  a city  to  amend  its  charter  for  its  own  govern- 
ment is  involved.  Such  an  amendment,  or  amendments,  either  to  be 
adopted  or  rejected,  and  the  election  at  which  the  electors  of  the 
city  may  express  their  will  respecting  proposals  to  amend  a city 
charter  in  governing  themselves  is  of  the  highest  order  of  public 
interest.  It  is  the  privilege  of  the  City  Council  of  the  City  of 
Kansas  City,  Missouri  to  propose  amendments  of  the  charter  of  said 
city  pursuant  to  Section  20  of  Article  VI  of  our  Constitution  to 
be  submitted  to  the  electors  of  that  city  at  the  ensuing  General 
Election.  It  is  the  mandatory  duty,  we  believe,  of  the  Board  of 
Election  Commissioners  to  submit  all  amendments  so  proposed  to  the 
electors  of  said  city  under  the  provisions  of  Sections  82.030  and  12$. 05ty 
BSMo  I9I4.9. 


COMCLUSIOK 

It  is,  therefore,  considering  the  premises,  the  opinion  of  this 
Department  that  the  Board  of  Election  Commissioners  of  -.he  City  of 
Kansas  City,  Missouri  is  required  to  submit  propositions  proposed  by 
the  Council  of  said  city  to  the  electors  of  such  city  at  the  ensuing 
General  Election  for  amending  the  charter  of  said  city  upon  and  in 
the  form  prescribed  for  the  Constitutional  ballot"  as  provided 
in  Sections  32.030  and  125*050,  RS-’fo  19^9,  and  that  said  Board  does 
not  have  discretion  to  place  such  propositions  on  the  "constitutional 
ballot”.  The  form  of  such  ballot  prescribed  by  the  statute  must  be 
used  by  the  Board  in  submitting  such  propositions  to  a vote  of  the 
electors  of  said  city. 


Respectfully  submitted. 


APPROVED!  GEORGS  W.  CROWLEY 

Assistant  Attorney  General 
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In  making  election  returns  to  the  Board 
of  Election  Commissioner  ballots  should 
be  enclosed  and  sealed  in  four  separate 
containers  as  follows:  (1)  The  general 
blanket  ballots  together  with  ballots 
marks  d "defective,  objected  to,  or  re- 
jected;" (2)  Tne  Constitutional  Ballots 
(3)  The  Judicial  Ballots  and;  (Ij.)  The 
unused  ballots  together  with  the  stubs 
of  used  ballots,  , 

October  23,  1952  , Q - 3L  V*' 


Board  of  Election  Commissioners 
City  of  St.  Louis 
208  South  Twelfth  Boulevard 
St.  Louis  (2)  Missouri 

Attention i Mr.  Joseph  ?.  Uxa,  Chief  Clerk 
Cent  lament 

Your  request  for  an  opinion  of  this  of tic e ounoerning 
the  general  eleotion  laws  of  Missouri  nas  been  received, 
whioh  request  is  as  follows: 

"At  previous  November  elections  it  has 
been  the  custom  of  this  office  to  have 
returns  made  by  eleotion  officials  in 
the  following  manner: 

"(1)  General  Blanket  Ballot,  In  oloth 
sack  having  ward  and  precinct  number 
printed  thereon,  together  with  the  date 
of  the  election,  (Section  118,560  pro- 
vides blanket  ballots  shall  be  (enclosed 
in  an  envelope.1  Section  111*630  speci- 
fies they  snail  be  'sealed  up  in  a package* )• 

"(2)  Unused  Blanket  Ballots.  In  a separate 
sack,  together  with  stubs  of  voted  ballots, 
(Section  lll.lj.50). 

"(3)  Constitutional  Ballot,  Plaoed  in  card- 
board box  with  date  of  eleotion,  eto«,  on 
lid  of  box,  (Seotion  125*050  provides  it  be 
deposited  by  Judges  of  Election  in  a separate 
ballot  box) • 

"(4.)  Judicial  Ballot.  In  separate  oardboard 
box. 


Board  of  Election  Commissioners 


"Thus  making  a total  of  two  sacks  and  two 
cardboard  boxes  which  must  be  handled  when 
they  are  returned  in  the  iron  ballot  box. 

"In  the  interest  of  efficiency,  we  would 
like  to  combine  some  of  these  returns,  if 
legally  possible.  Therefore,  in  your  opinion, 
could  all  voted  ballots,  namely,  General 
Blanket,  Constitutional,  Judicial,  be  returned 
in  one  sack? 

"If  it  is  found  that  the  various  voted  ballots 
must  be  returned  separately,  could  the  unused 
blanket  ballots  and  stubs  of  voted  ballots  be 
returned  with  the  Candidates'  voted  ballots  in 
one  sack?" 

The  first  subdivision  of  your  request  has  to  do  with  the 
general  blanket  ballot.  Chapter  118,  RSMo  194.9*  deals  with 
registration  and  elections  in  the  City  of  St.  Louis. 

A part  of  Section  118.5&0,  RSMo  194-9*  is  as  follows: 

"ft  ft  * Immediately  after  making  such 
proclamation  and  before  separating,  the 
judges  shall  fold  in  two  folds  and  string 
closely  upon  a single  piece  of  flexible 
wire,  strong  string,  thread  or  twine,  in 
the  order  in  which  they  have  been  read, 
all  ballots  which  have  been  counted  by 
them;  separate  those  marked  'objected  to,' 
'defective*  or  'rejected',  unite  the  ends 
of  such  wire  in  a firm  knot;  seal  the  knot 
in  such  a manner  that  it  cannot  be  untied 
without  breaking  the  seal,  enclose  the 
ballots  so  strung  in  an  envelope,  upon 
which  shall  be  endorsed  in  writing  or  print 
the  number  of  tne  preoinct  and  the  date  upon 
which  such  election  was  held;  securely  tie 
and  seal  such  envelope  with  the  official 
wax  and  impression  seals  to  be  provided  by 
the  judges,  in  such  a manner  that  it  cannot 
be  opened  without  breaking  the  seals  and 
return  the  ballots,  together  with  the  ballots 
marked  'defective,*  'objected  to*  or  'rejected* 
in  such  sealed  package  or  envelope  to  the  board 
of  election  commissioners.ft  ft  ft" 
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It  is  apparent  that  the  Legislative  intent  here  expressed 
is  to  the  effect  that  the  general  blanket  ballots  actually 
voted  and  counted  should  be  sealed,  "in  an  envelope"  "together 
with  the  ballots  marked  'defective,  objected  to,  or  rejected.'" 

The  Legislature  by  expressing  what  should  be  placed  in 
the  envelope  or  package  excludes  everything  else. 

The  Supreme  Court  in  Keane  v.  strodtman,  Sneriff,  323  Mo, 
161,  18  3 W (2d)  896,  89b  said: 

"«•  * * The  familiar  maxim  of  'expreaslo 
uni us  est  exelusio  alterius'  may  also  be 
invoked,  for  the  maxim  is  never  more  applicable 
than  in  the  construction  of  statutes.  White  - 
head  v.  Cape  Henry  Syndicate,  105  Va.  463,  54 
3.  L.  306;  Hackett  v.  Amsden,  56  Vt.  201,  206; 

Matter  of  Attorney  General,  2 N.  M.  49," 

The  same  principle  is  announced  by  the  Supreme  Court  of 
Missouri  en  banc  in  State  ex  rel  vs.  Smith  342  Mo.  75#  111 
3 W (2d)  513.  534  as  follows: 

"*  * * To  uphold  appellant  in  his  conten- 
tion would  'violate  the  well-known  canon  of 
statutory  construction,  viz.  that  the  ex- 
pression of  one  thing  is  the  exclusion  of 
another.'  State  ex  inf.  Conkling  ex  rel. 

Hendricks  v.  Sweaney,  270  Mo.  685.  loo. 
cit-  692,  195  3.  W.  714.  716." 

We  are  forced  to  the  conclusion  that  nothing  should  be 
included  in  "the  package  or  envelope"  returned  to  the  beard 
of  election  commissioners  except  the  general  blanket  ballots 
voted,  and  the  ballots  marked  "defective,  objected  to,  or 
rejected." 

We  next  consider  subdivision  number  three  of  your  request 
in  which  you  refer  to  "the  constitutional  ballots". 

Section  125*050,  RSMo  1949*  deals  with  the  Constitutional 
Ballot  - form  and  method  of  marking.  This  section  provides 
that  all  cons titutional  amendments  "snail  be  printed  upon  a 
separate  oificial  ballot  to  be  designated  'Constitutional 
Ballot.'" 

Said  Section  125*050  further  provides  as  follows: 
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"#  # ^ The  clerk  of  the  county  court  of 
each  county  shall  provide  for  each  dis- 
trict in  his  county,  and  tne  election 
commi as i oners  for  each  election  district 
in  their  city,  a separate  ballot  box  for 
the  deposit  and  reception  of  the  con- 
stitutional ballots." 

It  is  quite  apparent  that  the  Legislature  intended  that, 
to  a great  extent,  the  Constitutional  Ballot  should  be  separate 
from  the  other  election  ballots.  It  is  to  be  a separate  ballot 
designated  "Constitutional  Ballot"  and  a separate  ballot  box 
has  to  be  provided  "for  the  reception  and  deposit  of  the  Con- 
stitutional Ballots." 

Section  125*06o,  RSMo  1949*  is  as  follows: 

"The  election  on  suoh  proposed  constitutional 
convention,  on  the  adoption  of  a new  consti- 
tution, or  on  any  constitutional  amendment 
or  amendments,  s hall  be  conducted  and  tne 
returns  made  thereof  to  the  several  county 
clerks,  and  snail  by  them  be  certified  to 
the  secretary  of  state,  as  provided  bj  law 
in  oases  of  the  eleotlon  of  state  officers." 

TTJnde racoring  ours . ) 

This  section  provides  that  the  re  turns  of  the  Constitutional 
Ballot  shall  be  made  to  the  several  county  olerks  in  the  same 
manner  as  provided  by  law  in  oases  of  the  election  of  state 
officers.  The  statute  relating  to  the  election  of  state  offi- 
cers in  St.  Louis  as  we  have  above  indicated,  is  Section  118.5&0, 
RSMo  1949,  and  sets  out  the  manner  in  which  such  ballots  should 
be  returned.  We  have  above  indicated  that  nothing  should  be 
enclosed  with  the  general  blanket  ballots  voted  and  those 
marked  "defective,  objected  to,  or  rejected." 

If  the  constitutional  ballots  are  to  be  returned  in  the 
same  manner  as  the  general  blanket  ballots,  it  is  the  apparent 
intention  of  the  Legislature  tnat  the  constitutional  ballots 
should  be  enclosed  and  sealed  separately  from  all  other  ballots. 

Subdivision  four  of  your  request  makes  Inquiry  relative 
to  the  return  of  the  Judicial  Ballot.  Section  29  of  Article  V 
of  the  Missouri  Constitution  deals  with  the  nonpartisan  judicial 
ballot  and  selection  of  judges.  You  will  note  that  Section  29 
(c)  (1)  Article  V of  the  Missouri  Constitution  provides  that 
in  the  selection  of  judges  in  the  nonpartisan  plan,  the  Consti- 
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tutlon  requires  "a  separate  judicial  ballot,  without  party 
designation  •»  * *" 

Tne  latter  part  of  Section  29  (o)  (2)  Article  V of  the 
Missouri  Constitution  is  as  follows: 

» the  Judicial  ^allots  required  by 
this  section  snail  be  prepared,  printed, 
published  and  distributed,  and  the  elec- 
tion upon  the  question  of  retention  of 
such  Judge  in  office  snail  be  conducted 
and  the  votes  counted,  canvassed,  returned,  * 
certified  and  proclaimed  by  such  publio 
officials  in  such  manner  as  is  now  pro- 
vided by  the  statutory  law  governing  vot- 
ing upon  measures  proposed  by  the  initia- 
tive." (Underscoring  ours.) 

The  statutory  law  governing  the  return  of  measures  pro- 
posed by  the  initiative  appears  in  Section  126. 090,  RSMo 
194-9*  The  first  part  of  whioh  section  is  as  follows: 

"The  votes  on  measures  and  questions  shall 
be  counted,  canvassed  and  returned  by  the 
regular  boards  of  judges,  dorks  and  offi- 
cers aa  votes  for  candidates  are  counted, 
canvassed  and  returned,  and  the  abstract 
made  by  the  several  county  olerks  of  votes 
on  measures  shall  be  returned  to  the  secre- 
tary cl  state  on  separate  abstract  sheets, 
in  the  manner  provided  for  abstract  of  votes 
for  state  and  county  offioers."  (Underscoring  ours.) 

This  section  provides  that  the  ballots  snail  be  oounted, 
canvassed  and  returned  as  votes  for  candidates  are  counted, 
canvassed  and  returned. 

The  reasoning  set  out  herein  in  answer  to  subdivision 
three  of  your  request  should  be  again  applied.  By  the  use 
of  such  reasoning  here,  it  is  apparent  that  the  judlolal 
ballets  should  be  enolosed  in  a separate  "envelope  or 
package,"  sealed  and  returned,  to  your  Board  of  Election 
Commissioners. 

This  leaves  subdivision  two  of  your  request  for  con- 
sideration, which  relates  to  the  unused  ballots  and  stubs 
of  voted  ballots. 

We  call  your  attention  to  the  latter  part  of  Section 
111.4.50 , RSMe  194-9*  whioh  is  as  follows: 

"000  All  unused  ballots  and  all  stubs 
as  provided  for  in  seotion  111.4-30  fur- 
nished eaoh  voting  place  shall  be  returned 
to  the  oounty  olerk  or  board  of  election 
commissioners. " 
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Saotion  lll.l4.6O,  RSMo  194-9*  i*  as  follows  1 

"All  unused  ballots  delivered  to  the  olerk 
of  the  oounty  court  or  board  of  eleotlon 
a omuls si oner a may  be  distributed  to  sohools 
in  the  oounty  if  requested  by  suoh  sohools. 

All  unused  ballots  so  distributed  shall  be 
stamped  »Void»  by  the  county  olerk  or  clerk 
performing  like  duties  for  oitlea  or  counties." 

This  last  seotlon  o on templates  that  your  Board  of  Elec- 
tion Commissioners  upon  the  return  of  the  unused  ballots  may 
immediately  distribute  suoh  ballots  to  your  sohools,  if  re- 
quested, after  suoh  ballots  have  been  stamped  Void." 

The  latter  part  of  Section  3,  Article  VIII  of  the  Missouri 
Constitution  is  as  follows} 

All  election  officers  shall  be 
sworn  or  affirmed  not  to  disclose  how 
any  voter  voted;  provided,  that  in  oases 
of  oontested  elections,  grand  Jury  in- 
vestigations and  in  the  trial  of  all  civil 
or  criminal  oases  in  whioh  the  violation  of 
any  law  relating  to  eleotions,  including 
nominating  elections,  is  under  investiga- 
tion or  at  issue,  suoh  offioers  may  be  re- 
quired to  testify  and  the  ballots  oast  may 
be  opened,  examined,  counted,  compared  with 
the  list  of  voters  and  received  as  evidence •" 

The  last  quoted  section  oontemplates  that  the  ballots 
actually  oast  shall  remain  closed  and  sealed  unless  there  is 
an  election  contest  or  a trial  in  whioh  there  is  some  question 
relating  to  the  violation  of  the  election  laws,  then  and  only 
then,  may  the  ballets  cast  be  opened  for  the  inspeotion  of 
anyone. 

Section  B.I.63O,  1951  Supplement  of  RSMo  194-9*  also  pro- 
vides that  in  case  of  contested  elections  the  ballots  east  may 
be  opened.  It  is  evidently  intended  that  the  unused  ballots 
may  be  opened  by  the  Board  of  Election  Commissioners  immediately 
upon  their  return  and  the  general  blanket  ballots  cannot  be  opened 
except  in  oase  of  an  election  contest. 

Under  these  oonditlons  it  would  be  improper  to  enclose  and 
seal  the  unused  ballots  which  may  be  opened  immediately  upon 
their  return  together  with  the  general  blanket  ballots  which 
oannot  be  opened  except  in  case  of  an  eleotlon  contest. 
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The  unused  ballots  together  with  the  stubs  of  the  used 
ballots  should  be  enclosed  in  a separate  package. 


CONCLUSION 


We  are  therefore  of  the  opinion  that  four  separate  con- 
tainers should  be  used  in  returning  tne  election  ballots  to 
the  Board  of  Election  Cojtnissioners  for  tne  City  of  St.  Louis, 
which  ballots  should  be  separated  as  follows: 

(1)  The  general  blanket  ballots  together  with 
tne  ballots  marked  "defective,  objected  to. 
or  rejected;" 

(2)  The  Constitutional  Ballots; 

(3)  The  Judicial  Ballots;  and 

(If)  The  unused  ballots  together  with  the  stubs  of 
the  used  ballots. 


Very  truly  yours. 


GROVER  C.  HUSTON 
Assistant  attorney  General 


APPROVED: 


TAYLOR 
Attorney  General 
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COUNTY  COILECTORS  ) Current  drainage  taxes  included  in 

J determining  compensation  for  mailing 
) notice  of  taxes  due* 


FILED  j 

j 


February  4»  1952 


Honorable  Bert  Femmer 
Collector  of  Revenue 
New  Madrid  County 
New  Madrid,  Missouri 


Dear  Sir: 

f.e  Have  received  your  request  for  an  opinion  on 
the  question  of  whether  or  not  county  collectors  in 
tnird  and  fourth  class  counties  in  Missouri  are 
entitled,  under  the  provisions  of  Section  52.250,  RSMo 
1V49*  to  receive  one-half  of  one  per  cent  of  drainage 
taxes  collected  by  them  as  compensation  for  mailing  out 
statements  and  receipts  to  taxpayers,  as  required  by 
Section  52.230,  RSMo  19k9» 

The  provisions  in  question  are  as  follows: 

Section  52.230«  "Beginning  with 
tne  calendar  year  19^9»  and  each  year 
thereafter,  collectors  of  revenue  in 
all  third  and  fourth  class  counties 
of  the  state,  not  under  township 
organization,  shall  .nail  to  all 
resident  taxpayers,  at  least  fifteen 
days  prior  to  delinquent  date  thereof, 
a statement  of  all  real  and  tangible 
personal  property  taxes  due  and  wnich 
are  assessed  on  the  current  tax  books 
in  the  name  of  such  taxpayers.  Collectors 
shall  also  mail  tax  receipts  for  all  such 
taxes  received  by  mail." 
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Section  52,2l\.Q,  "Tne  said  statement 
and  receipt  snail  be  mailed  to  the 
address  of  the  taxpayer  as  shown  by  the 
county  assessor  on  the  current  tax 
books,  and  postage  for  the  mailing  of 
said  statements  and  receipts  shall  be 
furnished  by  the  county  court;  provided, 
however,  that  tne  failure  of  the  taxpayer 
to  receive  the  notice  provided  for  in 
this  aot  shall  in  no  oase  relieve  the 
taxpayer  of  any  tax  liability  Imposed 
on  him  by  law." 

Scot ion  52.250.  "The  collectors  in 
third  class  counties  shall  reoeive 
one-half  of  one  per  cent  and  the 
colleotors  in  fourth  class  oounties 
shall  receive  one  per  cent  of  all 
current  taxes  collected,  including 
current  delinquent  taxes,  exclusive  of 
all  current  railroad  and  utility  taxes 
collected,  as  compensation  for  mailing 
said  statements  and  receipts.  Said 
compensation  shall  be  exclusive  of  and 
unaccountable  in  the  maximum  commissions 
now  provided  in  sections  52.260  to 
52.280." 


On  April  25*  1950#  this  office  rendered  an  opinion 
to  Honorable  W.  H.  Holmes,  State  Auditor,  in  which  we 
concluded  that,  in  determining  the  compensation  of  the 
county  collector  under  Seotion  52.250,  RSMo  1949*  current 
drainage  taxes  should  be  Included. 

You  have  submitted  to  us  an  opinion  by  the  attorneys 
for  the  Little  River  Drainage  District  w.iich  reaches  a 
contrary  conclusion.  The  attorneys  for  the  Little  River 
Drainage  District  take  the  position  that  the  collectors 
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are  not  entitled  to  retain  any  part  of  drainage  taxes 
under  the  above  seotion.  They  base  their  opinion  on 
cases  In  Missouri,  including  Houck  v.  Little  River 
Drainage  District,  2J4.8  Mo.  373»  Meier  v.  City  of  St. 
Louis,  180  Mo.  lj.08,  Farrar  v.  City  of  St.  Louis, 

80  Mo.  379>  and  Egyptian  Levee  Company  v.  Hardin, 

27  Mo.  I4. 95,  which  hold  that  the  taxes  itiich  drainage 
districts  are  authorized  to  levy  and  collect  are  not 
within  the  Missouri  constitutional  limitations  pertain- 
ing to  taxation.  The  courts  in  those  oases  concluded 
that  the  levies  are  in  the  nature  of  special  assessments 
and,  therefore,  the  constitutional  provisions  did  not 
apply . 


We  were,  of  course,  aware  of  the  holding  of  these 
cases  at  the  time  of  the  preparation  of  our  opinion  to 
the  State  Auditor.  However,  we  felt  tnen  and  still 
feel  that  these  cases  are  not  decisive  of  the  present 
question. 

In  construing  a statute  the  primary  question  is  to 
determine  the  intention  of  the  Legislature. 

Here  the  Legislature  has  required  the  county 
collectors  to  send  to  the  taxpayers  in  their  counties 
statements  of  all  real  and  tangible  personal  property 
taxes  due  and  which  are  assessed  on  the  current  tax  books 
in  the  name  of  such  taxpayers.  The  collector  is  required 
to  mail  to  the  taxpayers  receipts  for  taxes  paid  by  them. 
The  Legislature  has  provided  that,  as  compensation  for 
these  services,  the  collector  shall  receive  "one-half 
of  one  per  cent  of  all  current  taxes  collected,  including 
current  delinquent  taxes,  exclusive  of  all  current  railroad 
and  utility  taxes  collected." 

The  question  is  whether  or  not  the  Legislature, 
in  using  the  word  "taxes,"  intended  to  inolude  drainage 
taxes.  The  attorneys  for  the  Little  River  Drainage 
District  state  that  the  Legislature  did  not/  stating  that 
such  levies  are  not  taxes.  However,  when  we  turn  to 
statutory  provisions  dealing  with  the  levy  and  collection 
of  the  so-oalled  drainage  assessments,  we  find  that  the 
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Honorable  Bart  Femmer 


Legislature  has  consistently  referred  to  them  as  taxes. 

Seotlon  450,  RSMo  194-9*  provides  that  the  board 
of  supervisors  shall  '‘levy  a tax"  on  the  property  in  the 
dlstrlot  to  wnioh  benefits  have  been  assessed.  The 
secretary  of  the  board  of  supervisors  is  required  to 
prepare  a list  "of  all  taxes  levied."  Tala  list  is 

entitled  "Drainage  Tax  Record  of  Drainage 

Dlstrlot  " 

Under  Section  24-2*460,  RSMo  194-9*  the  "Drainage 

Tax  Boole,  Drainage  District  

County,  Missouri,  for  the  Year  19  ...  " is  required  to  be 
prepared  and  certified  to  the  oounty  collector  each  year. 

Section  24-2*54-0,  RSMo  1949*  makes  it  the  duty  of  the 
county  collector  of  revenue  to  reoeive  the  "drainage  tax 
books"  each  year  and  to  collect  the  tax  therein  set  out. 
"He  is  further  directed  and  ordered  to  demand  and  collect 
such  taxes  at  the  same  time  that  he  demands  and  collects 
state  and  oounty  taxes  due  on  the  same  lands  and  other 
property ." 

Section  24-2*550,  RSMo  1949*  provides  in  part: 

" it  it  The  said  oolleotor  a hall 
retain  for  his  services  one  per  cent 
of  the  amount  he  collects  on  current 
taxes  and  two  per  cent  of  the  amount 
he  collects  on  delinquent  t axe s . " 

(Emphasis  ours) 


Section  242*56o,  RSMo  1949*  provides  the  method  of 
collecting  delinquent  taxes . 

Section  24.2.600,  RSMo  1949*  provides  the  procedure 
for  the  enforcement  of  drainage  taxes  by  suit. 
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In  view  of  the  Legislature's  consistent  use  of 
the  words  "tax"  and  "taxes"  In  Chapter  242,  RSMo  1949# 
we  feel  that  the  Legislature  in  Section  52*250,  RSMo 
1949#  Intended  to  include  such  taxes  in  determining 
the  collector's  compensation. 

As  pointed  out  above,  the  collector  of  revenue 
is  required  to  oollect  drainage  taxes.  Ho  official 
of  the  drainage  district  has  any  autnorlty  to  reoeive 
such  taxes.  Dalton  v.  Fabius  River  Drainage  Distriot, 
236  Mo.  App.  6 55#  134  S.  Tv.  (2d)  773.  It  seems  clear 
to  us  that  the  Legislature,  in  enacting  Section  52.230, 
RSMo  1949#  intended  that  the  collector  should  render  a 
statement  to  the  taxpayers  ooverlng  ell  taxes  whioh 
the  taxpayers  were  liable  to  pay,  including  drainage 
taxes.  In  providing  for  the  compensation  for  the 
collector's  services,  the  Legislature  employed  the  term 
"all  current  taxes  collected"  and  limited  this  term 
by  excluding  "all  current  railroad  and  utility  taxes." 

In  view  of  the  consistent  legislative  reference 
to  the  drainage  assessments  as  taxes,  we  feel  that  the 
maxim  of  eons traction,  expresslo  uni us  est  exoluslo 
alterlus,  is  applicable  and  that  the  Legislature 
intended  to  exolude,  in  determining  the  collector's 
compensation,  only  the  railroad  and  utility  taxes  and 
no  others  received  by  him.  If  the  Legislature  had 
Intended  to  exolude  the  drainage  taxes  reoelved  by  the 
collector,  we  feel  that  it  would  have  so  provided. 


CONCLUSION 


Therefore,  it  is 
that  current  drainage 


tne  opinion  of  tnis  department 
taxes  are  to  be  included  in 
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determining  the  collector's  compensation  under  the 
provisions  of  Section  52.250,  RSMo  1949* 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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STATE  MERIT  SYSTEM: 
FEDERAL  SOLDIER’S  HOME: 


Board  of  Trustees  of  Federal  Soldiers'  Horae 
at  St,  James  authorized  to  appoint  employee 
when  conforming  with  the  State  Merit  System 
Act. 


October  1,  1<#2 


/<5  - (e>  - V 


Board  of  Trustees 

State  Federal  Soldiers*  Home 

St,  James,  Missouri 

Attention:  Mr,  W.  W,  Jackson,  President 
Gentlemen : 

This  will  acknow ledge  receipt  of  your  request  for  an 
opinion  which  reads  as  follows: 

"The  Board  of  Trustees  of  the  State 
Federal  Soldiers’  Home  request  an  opinion 
setting  forth  the  powers  and  duties  of  the 
Board  of  Trustees,  stating  whether  section 
212.130  is  in  full  force  and  effect;  or 
whether  the  Merit  System  Laws  supersede 
this  section." 

Section  191*010,  RSMo  19^9*  creates  the  Department  of 
Public  Health  and  Welfare,  and  provides  that  it  shall  be  com- 
posed of  three  divisions,  one  being  the  Division  of  Welfare. 

Section  191.070,  RSMo  19l*9  (Section  191.070,  Mo.  R.  S. 
Cumulative  Supp.  195l)»  further  provides  that  all  employees  of 
the  Department  of  Public  Health  and  Welfare,  with  a few  speci- 
fic exceptions  thereto,  shall  be  selected  in  accordance  with 
the  State  Merit  System  Act. 

Section  207.010,  RSMo  19^9*  Section  1,  provides  that  the 
Division  of  Welfare  is  an  integral  part  of  the  Department  of 
Public  Health  and  Welfare  and  shall  exercise  all  powers  and 
duties  necessary  to  carry  out  effectively  the  purposes  assigned 
to  it  by  law.  Under  Section  2,  said  Division  of  Welfare  shall 
be  the  state  agency  to  administer  and  have  control  of  the 
Confederate  Home  at  Higginsville , Missouri,  but  the  Board  of 
Trustees  of  the  Federal  Soldiers’  Home  shall  operate  and  main- 
tain said  Federal  Soldiers'  Home.  The  Board  of  Trustees  and 
the  Home  shall  be  an  integral  part  of  the  Division  of  Welfare 
and  appropriations  for  the  Home  shall  be  made  throu^a  the 
Department  of  Public  Health  and  Welfare. 


* 


Board  of  Trustees, 

State  Federal  Soldiers*  Home 


Furthermore,  under  Section  212.090,  RSMo  1949*  said  Board 
of  Trustees  is  required  to  make  annual  detailed  reports  of  Its 
work  to  the  Department  of  Public  Health  and  Welfare. 

Under  Section  212.030,  RSMo  19^9  (Section  212.030,  Mo.  R. 
S.  Cumulative  Supp.  195>l),  the  Division  of  Welfare  may  employ 
persons  in  the  same  manner  as  other  employees  of  the  Division} 
however,  this  authority  apparently  only  applies  to  employees 
of  the  Confederate  Home . 

Section  212.080,  RSMo  19^9 » creates  the  Board  of  Trustees 
of  the  Federal  Soldiers*  Home  at  St.  James,  Missouri.  Section 
212.130,  RSMo  19l|.9,  subsection  2 thereof,  provides  that  the 
Board  of  Trustees  shall  employ  the  necessary  officers  and 
employees  and  fix  their  compensation. 

Chapter  36,  RSMo  19^9 » deals  with  the  State  Merit  System. 
Subsection  2 of  Section  3o.030,  RSMo  19^9*  provides  that  the 
provisions  of  said  chapter  shall  apply  to  all  officers  and 
employees  of  the  State  Department  of  Public  Health  and  Welfare. 

As  we  read  the  foregoing  statutes,  the  question  boils 
down  to  whether  or  not  such  employees  of  the  Federal  Soldiers* 
Home  at  St.  James  are  in  fact  employees  of  the  Department  of 
Public  Health  and  iVelfare.  If  they  are,  then  they  come  under 
the  Merit  System;  if  not,  the  Merit  System  will  not  in  any 
manner  affect  their  employment.  The  principal  function  of  the 
Merit  System  is  to  examine  applicants  for  certain  positions 
and  submit  names  of  the  three  highest  ranking  applicants  to 
the  party  authorized  to  appoint  employees,  and  in  this  case, 
it  is  the  Board  of  Trustees  of  said  Home  who  actually  select 
the  employees. 

One  of  the  primary  rules  of  statutory  construction  of 
statutes  Is  to  ascertain  and  give  effect  to  the  lawmakers' 
intent  and  this  should  be  done  from  words  used,  if  possible, 
considering  the  language  honestly  and  faithfully.  (See  City 
of  St.  Louis  v.  Senter  Commission  Co.,  85  S.W.  (2d)  21,  337 
Mo.  238.) 

Another  woll  established  rule  of  statutory  construction 
is  that  statutes  relating  to  the  same  subject  matter  are  to 
be  considered  together  and  if  possible,  harmonized  and  effect 
given  all  provisions.  (See  Whalen  v.  Buchanan  County,  111 
S.W.  (2d)  177.  3l|2  Mo.  33.) 

Applying  the  foregoing  rules  of  statutory  construction, 
we  believe  that  the  Board  of  Trustees  of  the  Federal  Soldiers* 


Board  of  Trustees, 

State  Federal  Soldiers*  Home 


Home  at  St,  James  Is  vested  with  the  power  to  appoint  necessary 
employees  at  said  Home;  however,  it  Is  the  duty  of  the  Dlroctor 
of  the  State  Merit  System  to  submit  names  of  qualified  employee 
for  any  vacancy  occurring  at  said  Home,  and  the  Board  of 
Trustees  may  employ  anyone  whose  name  Is  submitted  to  said 
Board.  In  this  manner  all  of  the  above  provisions  can  be 

fairly  well  harmonized  and  some  meaning  given  to  all, 

* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
Board  of  Trustees  of  the  Federal  Soldiers*  Home  at  St,  James, 
Missouri,  is  authorized  to  make  the  appointment  of  employees 
of  said  Home,  However,  such  employment  must  comply  with  the 
State  Merit  System  as  provided  in  Chapter  36,  RSMo  19^9 • 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


L 


J.  E.  fAVm 

Attorney  General 
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XAAES  - Owner  liable 
for  t^xe3  , 


: 


The  owner,  on  the  first  day  of  January,  of 
tangible  personaf  property  is  liable  for 
taxes  levied  and  assessed  on  such  property 
for  the  ensuing  year. 


August  28,  1952 


Honorable  Henry  H.  Pox,  Jr. 

Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 

Dear  Mr.  Pox: 

This  will  be  the  opinion  you  requested,  whether 
individuals  and  corporations  are  liable  for  tangible 
personal  property  tax  for  state,  county  and  school  pur- 
poses as  owners  of  repossessed  automobiles.  Your  letter 
requesting  the  opinion  reads  as  follows: 

"Several  credit  companies  own  thousands 
of  automobiles  which  have  been  repossessed. 

They  have  been  to  the  delinquent  personal 
tax  attorney  of  Jackson  County,  Missouri 
requesting  receipts  in  order  that  they 
might  purchase  Missouri  state  license  for 
such  automobiles  owned  by  them. 

"Yfould  you  please  advise  whether  these  in- 
dividuals and  corporations  are  subject  to 
a personal  property  tax  for  State,  County 
and  School  purposes.  In  the  event  this  is 
not  necessary  it  would  result  in  a large 
loss  of  revenue ." 

Your  letter  states  that  credit  companies  in  Jackson 
County  own  large  numbers  of  repossessed  automobiles  in  your 
county.  Your  letter  indicates,  although  it  does  not  so  state 
in  terms,  that  individuals  also  in  Jackson  County  own  certain 
repossessed  automobiles.  Section  137«075>»  HSMo  19^9*  defines 
what  property  by  whomsoever  owned  is  liable  for  taxes  and 
reads  as  follows: 

"Every  person  owning  or  holding  real  property 
or  tangible  personal  property  on  the  first 
day  of  January  including  all  such  property 
purchased  on  that  day,  shall  be  liable  for 
taxes  thereon  during  the  same  calendar  year." 


Honorable  Henry  H.  Pox, 


Jr, 


Sub-section  (3)  of  Section  137*010,  RSMo  1949*  de- 
fines  tangible  personal  property  as  follows: 

M(3)  ’Tangible  personal  property’  includes 
every  tangible  thing  being  the  subject  of 
ownership  or  part  ownership  whether' ani- 
mate or  inanimate,  other  than  money,  and 
not  forming  part  or  parcel  of  real  property 
as  herein  defined," 

Section  137*090,  RSMo  1949*  requiring  all  tangible 
personal  property  to  be  taxed  in  the  county  in  which  the 
owner  resides,  reads  as  follows: 

"All  tangible  personal  property  of  whatever 
nature  and  character  situate  in  a county 
other  than  the  one  in  which  the  owner  re- 
sides shall  be  assessed  in  the  county  where 
the  owner  resides,  except  tangible  personal 
property  belonging  to  estates,  which  shall  be 
assessed  in  the  county  in  which  the  probate 
court  has  Jurisdiction," 

Section  137*095*  RSMo  1949*  fixing  the  time  for  assess- 
ment of  tangible  personal  property  as  the  first  day  of  January 
of  the  year  for  which  taxes  may  be  assessed,  reads  as  follows: 

i 

"All  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be  tax- 
able in  the  county  in  which  such  property 
may  be  situated  on  the  first  day  of  January 
of  the  year  for  which  such  taxes  may  be  assess- 
ed, and  every  business  or  manufacturing  cor- 
poration having  or  owing  tangible  personal 
property  on  the  first  day  of  January  in  each 
year,  which  shall,  on  said  date,  be  situated 
in  any  other  county  than  the  one  in  which 
said  corporation  is  located,  shall  make  re- 
turn thereof  to  the  assessor  of  such  county 
or  township  where  situated,  in  the  same  man- 
ner as  other  tangible  personal  property  is 
required  by  law  to  be  returned," 

Section  137*120,  RSMo  1949*  naming  items  of  property 
as  owned  by  a corporation  or  individual  and  required  to  be 
listed  in  a property  assessment  list,  states  in  sub-section  5 
the  following: 
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"Such  lists  shall  contains 

o-t*###*##*#**-*##* 

"(5)  All  trucks,  motorcycles,  airplanes 
and  all  other  motor  vehicles  and  their 
value;  " 

The  above-noted  and  cited  sections  relating  to  the 
levy  and  assessment  of  taxes  on  tangible  personal  property 
have  been  included  in  our  revised  statutes  for  many  years. 

‘The  date  of  ownership  of  personal  property  for  assessment 
thereof  until  recent  years  was  the  first  day  of  June  of 
each  year.  The  date  for  assessing  property  for  taxes  is 
now,  as  we  have  observed  in  Section  137.075#  supra,  the 
first  day  of  January  of  each  year. 

The  Supreme  Court  of  Missouri  construed  Section 
12756,  R.S.  Mo.  1919#  now  Section  137*075#  RSMo  1949#  supra, 
in  the  case  of  State  ex  rel.  and  to  the  Use  of  Rudder,  Revenue 
Collector,  vs.  Haphe,  et  al.,  31  S.W.  (2d)  788,  Said  Section 
12756  is  quoted  by  the  Supreme  Court  in  its  opinion,  l.c.  790, 
as : 


"■Every  person  owning  or  holding  property 
on  the  first  day  of  June  » * * shall  be 
liable  for  taxes  thereon  for  the  ensuing 
year.*" 

The  Court  holding  that  the  owner  of  property,  including, 
of  course,  tangible  personal  property,  on  the  first  day  of  June 
of  each  year  as  the  date  of  ownorship  for  tax  assessment  purposes, 
was  liable  for  taxes  thereon  for  the  ensuing  year  further,  at 
l.c.  790#  said? 

"From  the  foregoing  it  appears  that  every 
person  owning  or  holding  property  on  the 
1st  day  of  June  is  liable  for  the  taxes 
thereon  for  the  ensuing  year,  that  it  is 
the  duty  of  every  person  to  list  with  the  ' 
assessor  all  taxable  property  owned  by  him, 
or  under  his  care,  charge,  or  management, 
and  that  personal  taxes  constitute  a debt 
against  the  person  assessed  with  such  taxes, 
the  person  named  in  the  tax  bill.  * * * 

The  statutes  of  this  State,  cited  and  quoted  herein- 
above, and  the  decision  by  our  Supreme  Court  in  the  Hop  he  case, 
supra,  are  conclusive  authority  directing  us  to  hold  in  this 
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Honorable  Henry  H.  Fox,  Jr* 


opinion  that  credit  companies  or  individuals  who  are  the 
owners  of  repossessed  automobiles  in  Jackson  County,  Missouri 
on  the  first  day  of  January  of  each  year  are  subject  to  tai  gi 
ble  personal  property  taxes  for  state,  county  and  school  pur- 
poses, and  are  liable  for  taxes  for  such  purposes  levied  and 
assessed  upon  such  property  for  the  ensuing  year* 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that  credit  companies  or  individuals  who  are  the  owners 
of  tangible  personal  property,  including  repossessed  auto- 
mobiles, on  the  first  day  of  January  of  each  year  are  sub- 
ject to  tangible  personal  property  taxes  thereon  for  state, 
county  and  school  purposes,  and  are  liable  for  taxes  levied 
and  assessed  upon  such  property  for  the  ensuing  year. 


Respectfully  submitted. 


GEORGE  U.  CROWI23Y 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


GTCtir 
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* 'I'AXATlf;^: • , The  "In  lieu"  provisions  'ill  Ssc.tio^is  143.120 

TANGIBLE  PERSONAL  to  148.230,  RSMo  1949*  exempting  Credit 
’ PROPERTY:  Institutions  from  paying  tangible,  pergonal 

property  taxes  are  unconstitutional. 


November  12,  1952 


Honorable  Henry  H.  Pox,  Jr. 

Prosecuting  Attorney 
Jackson  County 
Kansas  City,  Missouri 

Dear  Mr.  Pox: 

This  will  be  the  opinion  you  requested  whether 
Credit  Institutions  are  liable  for  tangible  personal 
property  taxes  for  state,  county  and  sohool  purposes  as 
owners  of  repossessed  automobiles.  Your  letter  request- 
ing the  opinion  reads  as  follows: 

"Several  credit  companies  own  thousands 
of  automobiles  which  have  been  repossess- 
ed. They  have  been  to  the  delinquent 
personal  tax  attorney  of  Jackson  County, 

Missouri  requesting  receipts  in  order  that 
they  might  purchase  Missouri  state  license 
for  such  automobiles  owned  by  them# 

"Would  you  please  advise  whether  these  in- 
dividuals and  corporations  are  subject  to 
a personal  property  tax  for  State,  County 
and  School  purposes#  In  the  event  this  is 
not  necessary  it  would  result  in  a large 
loss  of  revenue." 

Your  letter  states  that  credit  companies  own  large 
numbers  of  repossessed  automobiles  in  Jackson  County,  Missouri. 
Your  letter  indicates,  although  it  does  not  so  state  in  terms, 
that  individuals  also  in  Jackson  County,  as  well  as  credit 
companies,  own  certain  repossessed  automobiles  upon  which 
taxes  ere  not  paid  in  your  county  by  the  owners. 

Correspondence  with  your  office  and  with  counsel  for 
at  least  one  of  such  credit  corporations , and  conferences 
with  the  delinquent  tax  attorney  for  Jackson  County,  reveal 
that  such  credit  companies,  doing  business  in  Kansas  City, 
Missouri,  contend  that,  as  they  view  the  statutes,  they  are 
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not  liable  for  ad  valorem  taxes  on  their  tangible  per- 
sonal property  owned  by  them  in  this  state,  including 
repossessed  autoraobil-s,  for  state,  county  or  school 
purposes,  and  state  that  application  has  been  raade  by 
one  credit  corporation  to  the  County  Collector  of  said 
Jackson  County  at  Kansas  City,  Missouri,  for  a certifi- 
cate to  the  effect  that  no  personal  property  taxes  are 
due  on  its  automobiles  in  Jackson  County,  Missouri.  Auto- 
mobiles are,  under  Subsection  3 of  Section  137*010,  R5?*o 
1949*  be  defined  as  tangible  personal  property.  The 
ultimate  purpose  of  the  credit  companies  being,  it  is  said, 
if  such  certificate  that  no  taxes  are  due  be  issued  and 
transmitted  to  the  applicant  by  the  Collector,  under  Sec- 
tion 2 of  House  Bill  211,  enacted  by  the  66th  General  As- 
sembly, to  use  such  certificates  in  the  purchase  of  licenses 
for  the  automobiles  it  operates  in  the  State  of  Ifissouri  and 
which  it  desires  to  continue  to  operate  in  this  State. 

The  County  Collector  of  your  county,  we  are  advised, 
has  declined  to  issue  and  transmit  such  certificate  or  cer- 
tificates to  the  credit  companies  involved. 

It  is  the  opinion  of  this  Department,  and  we  so  hold, 
that  the  County  Collector  is  correct  in  his  interpretation 
of  the  taxation  law  as  contained  in  the  Constitution  and  the 
statutes  of  this  state,  and  that  the  Collector  is  not  re- 
ouired  by  lew  to  issue  such  certificates  and  transmit  the 
same  to  such  companies. 

We  are  informed  by  counsel  for  one  credit  institu- 
tion that  it  Is  their  opinion  that  that  credit  company, 
and  credit  institutions,  generally  In  this  state,  are  "not 
subject  to  taxes  other  than  those  provided  for  in  Sections 
148.120  through  148.230,  RSMo  1949. " 

The  particular  ground  upon  which  credit  institutions 
rely,  it  is  said,  in  taking  their  position,  is  that  they  ore 
made  exempt  from  all  tangible  and  intangible  personal  property 
taxes  and  all  property  taxes  on  the  shares  of  such  credit  in- 
stitutions by  Section  148.230  of  said  Chapter  which  section 
reads  as  follows: 

"148.230.  Tax  in  lieu  of  certain  other 
taxes. — It  is  the  purpose  of  the  general 
assembly  to  substitute  the  tax  provided 
by  sections  148.120  to  148*230  for  all 
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taxes  on  all  tangible  and  intangible 
personal  property  of  all  credit  in-< 
stitutions  subject  to  the  provisions 
of  said  sections  and  for  all  property 
taxes  on  the  shares  of  such  credit  in- 
stitutions.’' 

Vfe  observe  at  once,  upon  reading  said  Section 
148.230,  supra,  that  it  is  an  "in  lieu"  or  "substitution" 
statute;  in  other  words,  an  "exemption"  statute. 

In  the  case  of  "credit  institutions"  the  tax  ex- 
emption or  "in  lieu”  sections,  in  particular,  ere  Sections 
1^8. 14.0  and  llj.8.230,  RSMo  1949«  have  already  quoted 
Section  ll{,8.230.  Section  I48.140,  reads  as  follows: 

"l!*8.l40.  Credit  institutions  subject  to 
annual  tax--rate~credits .—  1.  Every 
credit  institution  as  herein  defined  shall 
be  subject  to  an  annual  tax  for  the  privilege 
of  exercising  its  franchise  within  the  state 
of  Missouri,  according  to  and  measured  by  its 
net  income  for  the  preceding  calendar  year. 

"2.  The  rate  of  tax  for  each  taxable  year 
shall  be  seven  per  cent  of  such  net  income. 

"3.  Each  taxpayer  shall  be  entitled  to 
credits  against  the  tax  imposed  by  sections 
148.120  to  148.230  for  all  taxes  paid  to  the 
state  of  Missouri  or  any  political  subdivision 
thereof  during  the  relevant  income  period, 
other  than  taxes  on  real  estate,  contribu- 
tions paid  pursuant  to  the  unemployment  com- 
pensation tax  law  of  Missouri  and  taxes  im- 
posed by  said  sections." 

Section  148.230,  supra,  exempting  Credit  Institu- 
tions from  property  taxes  on  their  tangible  and  intangible 
personal  property  has  not  been  construed  by  the  Courts  of 
Missouri  as  to  its  constitutionality,  nor  have  any  of  such 
"in  lieu"  sections,  exempting  other  institutions  named  in 
said  chapter  from  paying  personal  property  taxes  based  on 
value,  boon  construed  by  our  Courts,  except  Sections  148.370 
and  148.240  of  said  chapter  relating  to  insurance  companies. 
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We  are  not  concerned  here  with  the  terms  of  the 
sections  of  said  chapter,  except  Sections  14.8*120  to 
lJ|8.230,  affecting  credit  institutions,  and  Sections 
148.370  and  ll|8.3)l0  relating  to  tangible  and  intangible 
personal  property  taxes  of  domestic  and  foreign  insurance 
companies,  respectively.  These  sections  must  be  consid- 
ered together  in  our  construction  of  their  related  terms 
in  our  determine tion  of  the  questions  submitted  to  us. 

We  are  necessarily  concerned  with  the  terms  of 
said  Sections  148*370  and  l48*340»  as  the  "in  lieu"  sec- 
tions exempting  insurance  companies  from  the  payment  of 
taxes  on  intangible  personal  property  in  Missouri  by  the 
payment,  in  lieu  of  a property  tax,  a 2$  annual  tax  on 
the  gross  premiums  of  both  domestic  and  foreign  insurance 
companies,  in  the  construction  we  must  give  to  the  "in 
lieu"  provisions  contained  in  Sections  148.120  to  148.230, 
relating  to  Credit  Institutions,  since  our  Supreme  Court 
has  construed  and  held  invalid  the  "in  lieu"  provisions 
of  said  Sections  148.370  and  l48.34o* 

The  case  of  General  American  Life  Insurance  Company, 
ot  al.  vs.  Bates,  et  al.,  24$  S..V.  (2d)  4f>8,  involving  this 
precise  question,  was  before  the  Supreme  Court  of  this  State 
for  its  decision  on  the  validity  of  such  "in  lieu"  provisions 
of  said  Sections  148.370  and  l4**34o  as  exemption  statutes 
relating  to  insurance  companies,  as  measured  by  the  terms 
of  Section  6 of  Article  X of  the  present  Constitution  of 
this  State*  The  construction  given  such  statutes  and  the 
decision  rendered  by  the  Court  in  such  "in  lieu"  statutes 
relating  to  insurance  companies,  holding  such  provision  in- 
valid, control  us  here  in  our  construction  of  the  "in  lieu" 
provisions  of  Sections  148*120  to  la8.230  and  make  it  im- 
perative for  us  to  follow  the  decision  of  the  Court  in  the 
General  American  case,  in  the  preparation  of,  and  to  say,  in 
our  conclusion  to,  this  opinion,  that  the  "in  lieu"  provisions 
of  Sections  148.120  to  148*230,  provisions  of  like  nature 
and  of  like  purpose  and  effect  as  were  the  "in  lieu"  provi- 
sions of  Sections  148*370  and  l48.340*  are  unconstitutional 
and  void  because  said  "in  lieu"  sections  are  in  conflict  with 
Section  6,  Article  X of  the  Constitution  of  this  State,  1945* 
which,  as  said  by  the  Court,  quoting  from  Section  6,  l.c.  4^1 , 
"after  enumerating  said  property  as  proper  subject  matter  for 
exemption  from  taxation,  * * * provides: 
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a * All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated 
in  this  article,  shall  be  void.* 


The  General  American  Insurance  case  was  an  action 
filed  by  the  insurance  company  of  that  name  in  the  Circuit 
Court  of  Cole  County,  Missouri  for  a declaratory  judgment 
against  the  Director  of  Revenue  and  another  to  enjoin  the 
collection  of  intangible  personal  property  taxes  levied 
arainst  that  company. 

Another  insurance  company  and  others  intervened 
in  the  case.  The  Circuit  Court  of  Cole  County  held  the 
two  statutes  involved,eonstitutional.  The  defendant  state 
officers  appealed  to  the  Supreme  Court.  The  opinion  is 
not  yet  published  in  the  permanent  reports,  but  is  report- 
ed in  the  July  29th  issue  of  the  S.8.  (2d)  Advance  Sheets. 

W©  will  refer  to  and  quote  here  the  principal  holdings  of 
the  Court. 

The  Court  held  that  intangible  taxes  of  insurance 
companies  were  property  taxes  and  that  no  " in  lieu"  statute, 
in  effect  providing  for  an  excise  tax,  could  create  an  ex- 
emption to  relieve  such  companies  from  paying  intangible 
personal  property  taxes  by  substituting  therefor  another 
kind  of  tax.  Subsections  1 and  2 of  said  Section  l48.ll}.0 
directly  provide  that  the  7$  annual  tax  to  be  paid  by  credit 
institutions  in  lieu  of  all  other  tangible  or  intangible 
personal  property  shall  be  an  excise  tax  for  the  privilege 
of  carrying  on  their  business  in  this  State. 

The  Court,  in  defining  excise  taxes,  l.c.  4^2,  said: 

"(1-3)  We  consider  the  nature  of  the  tax 
before  taking  up  respondents*  cases  most 
directly  in  point.  Taxes  fall  into  three 
natural  classifications;  capitation  or  poll 
taxes,  taxes  on  property,  and  excises.  * * * 
Excises  include  *"  * * * every  form  of  taxa- 
tion which  is  not  a burden  laid  directly  upon 
persons  or  property;  in  other  words,  excises 
include  every  form  of  charge  imposed  by  public 
authority  for  the  purpose  of  raising  revenue 
upon  the  performance  of  an  act,  the  enjoyment 
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of  a privilege,  or  the  engaging  in  an 
occupation,”1  * * «■" . 


Discussing  cases  cited  by  respondents,  and  their 
effect,  the  Court,  further  speaking  of  excise  taxes,  l.c. 

462,  said: 

"(4)  Respondents  * case  of  Stouffer  v, 

Crawford,  Mo.  Sup.,  1923,  248  S.W.  581, 

585  (10),  involved  Laws  1919,  p.  718, 
which  repealed  and  reenacted  certain  sec- 
tions of  the  income  tax  law  of  1917#  Laws 
1917#  P.  524#  and  under  Sec.  7#  Laws  1919* 
p.  719#  imposed  an  income  tax  of  1-|$  on 
corporations,  except,  so  far  as  involved, 
•insurance  companies  which  pay  an  annual 
tax  on  their  gross  premium  receipts  in  this 
state ••  Foreign  insurance  corporations 
were  required  to  pay  an  annual  tax  of 
on  premiums  received  on  business  done  in 
this  state  *in  lieu  of  all  other  taxes,  ex- 
cept as  in  this  article  otherwise  provided.* 

Sec,  6387#  R.S.  1919#  from  Laws  1895#  P» 

198#  Sec,  2,  Sec,  5958*  The  statement  in 
Stouffer  v,  Crawford  to  the  effect  that  the 
tax  on  the  gross  premium  income  of  insur- 
ance companies  in  lieu  of  other  taxes  had 
“*~been  upheld,  read  in  the  light  of  the  sup- 
porting citations,  is  not  a holding  that 
said  tax  was  in  lieu  of  'property*  taxes. 

Further,  income  taxes  are  not  property 
taxes,  and  have  been  considered  to  be  in 
the  nature  of  an  excise  tax.  27  Am.  Jur,  309# 
n.  8;  42  C.J.S.,  Income,  page  53&J  Bacon  v. 
Ranson,  331  Wo.  985#  5&  S.W.  (2d)  786,  787." 

The  Court,  l.c.  4^1  # referring  to  and  quoting  Sections 
3 and  4 of  the  Constitution  of  1945#  classifying  property  for 
taxation,  said: 

'’Sections  3 and  4 of  Art.  10  Mo.  Const, 

1945#  1 Mo,  B.S.  1949#  P*  80,  bear  upon 
the  issues  and  are  quoted  here, 

” 'Section  3*  * * uniformity  * * * 

Taxes  * * *•  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levy- 
ing the  tax.  * * * •” 
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"•Section  Ma).  Classification  of  tax- 
able property— taxes  on  franchises,  in- 
comes, excises  and  licenses.— All  taxable 
property  shall  be  classified  for  tax  pur- 
poses as  follows:  class  1,  real  property; 
class  2,  tangible  personal  property;  class 
3f  Intangible  personal  property.  The  gen- 
eral assembly,  by  gene ■ al  law,  may  provide 
for  further  classification  within  classes 
2 and  3*  based  solely  on  the  nature  and 
characteristics  of  the  property,  and  not 
on  the  nature,  residence  or  business  of  the 
owner,  or  the  amount  owned.  Nothing  in 
this  section  shall  prevent  the  taxing  of 
franchises,  privileges  or  incomes,  or  the 
levyinr  of  excise  or  motor  vehicle  license 
taxes,  or  any  other  taxes  of  the  same  or 
different  types. 

"•Section  J*(b)  r'asis  of  assessment  of  tangi- 
ble property— taxation  of  intangibles— 
limitation.— Property  in  classes  1 and  2 
and  subclasses  of  class  2 shall  be  assessed 
for  tax  purposes  at  its  value  or  such  per- 
centage of  its  value  as  may  be  fixed  by  law 
for  each  class  and  for  each  subclass  of 
class  2.  Property  in  class  3 and  its  sub- 
classes shall  be  taxed  only  to  the  extent 
authorised  and  at  the  rate  fixed  by  law 
for  each  class  and  subclass,  and  the  tax 
shall  be  based  on  the  annual  yield  and  shall 
not  exceed  eight  per  cent  thereof. 


"•Section  4(c).  Assessment  levy,  collection 
and  distribution  of  tax  on  intangibles.— 
All  taxes  on  property  in  class  3 and  its 
subclasses,  and  the  tax  under  any  other 
form  of  taxation  substituted  by  the  general 
assembly  for  the  tax  on  bank  shares,  shall 
be  assessed,  levied  and  collected  by  the 
state  and  returned  as  provided  by  law,  less 
two  per  cent  for  collection,  to  the  counties 
and  other  political  subdivisions  of  their 
origin,  in  proportion  to  the  respective 
local  rates  of  levy.1" 
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The  Court  held  in  the  General  American  case,  as  we 
have  seen,  l.c.  462,  that  the  case  involved  a property  tax, 
expressly  so  designated  in  Section  4 of  Article  X of  the 
Constitution,  and  made  subject  to  specific  constitutional 
inhibitions.  The  Court,  holding  that  the  "in  lieu"  pro- 
visions in  Sections  148,370  or  l48,340,  could  not  exempt 
insurance  companies  from  paying  intangible  personal  property 
taxes  by  the  payment  of  the  2/&  annual  gross  premium  tax,  l.c 
464,  said: 

"(6,7)  Wo  conclude  on  this  the  first  and 
principally  contested,  issue  that  the  'in 
lieu*  statute  contravenes  constitutional 
inhibitions,  including  that  prohibiting 
the  exemption  of  property  from  taxation, 
because: 

"Under  the  'in  lisu*  statute  n0  'tax  upon 
intangible  personal  property'  is  exacted 
of  respondents.  'Intangible  personal 
property'  constitutes  'Class  3*  of  the 
classes  of  property  subject  to  tax  under 
Sec.  4,  quoted  supra,  of  the  constitu- 
tion. The  intangible  personal  property 
tax  act  imposes  a tax  on  property.  The 
other  tuo  classes  of  property  under  said 
Sec,  4 are  'real  property'  and  'tangible 
personal  property*;  and  the  General  As- 
sembly is  authorized  to  further  classify 
'tangible*  and  'intangible*  personal 
property  'solely  on  the  nature  and  charac- 
teristics of  the  property*  by  general  law. 

While  'real  property*  and  'tangible  personal 
property*  are  to  be  assessed  on  the  basis  of 
value,  the  tax  on  'intangible  personal  proper- 
ty' 'shall  be  based  on  the  annual  yield,' 
not  exceeding  thereof.  The  2 % premium 
tax  of  the  'in  lieu'  statute  is  not  a tax 
on  intangible  personal  property.  Said 
statute  does  not  classify  intangible  per- 
sonal property  'solely  on  the  nature  and 
characteristics  of  the  property. * The  tax 
is  not  'based  on  the  annual  yield.'  It 
is  not  a property  tax.  It  is  an  excise,  or 
occupation, tax, Imposed  upon  the  privilege  of 
conducting  the  business  authorized  under 
Arts.  2,  7,  17  and  6,  of  Ch.  37,  R,S,  1939, 
Sections  376.010  et  seq.,  379*010  et  seq.. 
379,205  et  seq. 381.010  et  seq.,  RSMo  1949, 
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V.A.M.S.,  in  this  state.  « * This  dis- 
tinction between  property  and  excise  taxes 
is  recognized  in  the  provision  of  said  Sec. 

4(a)  reading:  ’Nothing  in  this  section 
shall  prevent  the  taxing  of  franchises, 
privileges  or  incomes,  or  the  levying  of 
excise  or  motor  vehicle  license  taxes,  or 
any  other  taxes  of  the  same  or  different 
types.* 

"Section  6,  Art.  10,  Mo.  Const.  1945#  effects 
two  constitutional  classes  of  property:  (1) 
taxable j and  (2)  exempt.  The  *in  lieu*  statute 
Laws  1945#  p.  1023,  exempts  from  the  intangible 
personal  property  tax  act.  Laws  1945#  p.  1914# 
the  intangible  personal  property  of  respondents} 
and  in  so  doing  is  an  unauthorized  attempt  to 
reclassify  as  exempt  property  not  enumerated 
in  said  sec.  6 as  exempt  but  which  is  there 
constitutionally  classified  as  taxable  property. 
This,  it  has  been  held,  the  lawmaking  power  may 
not  do.  * * * ." 

*Ve  believe  credit  companies  stand  orecisely  in  the 
same  position  under  Sections  148.120  to  14^.230  with  respect 
to  the  unconstitutionality  of  the  *in  lieu"  provisions  of 
such  statutes  as  did  insurance  companies  under  the  "in  lieu" 
provisions  of  Sections  148.370  and  148.340  which  "in  lieu" 
provisions  of  Sections  148.370  and  148.34-0  the  Court  held 
unconstitutional  in  the  General  American  case.  The  attempted 
exemption  of  credit  institutions  and  insurance  companies  from 
paying  tangible  and  intangible  personal  property  taxes  re- 
spectively, by  reason  of  such  resoective  "in  lieu"  statutes 
express  the  same  intended  purpose  and  effect  to  exempt  such 
respective  institutions  and  companies  from  payinr  property 
taxes,  and  to  establish  such  exemptions  by  such  statutes 
as  the  public  policy  of  this  State. 

The  Supreme  Court  in  the  General  American  Insurance 
case,  held  such  "in  lieu"  statutes  unconstitutional  on  both 
of  two  grounds,  first,  on  the  ground  that  the  two  per  cent 
tax  was  derived  from  rross  annual  premiums,  and  therefore 
an  excise  tax,  as  held  by  the  Court,  and  which  could  not 
avail  as  a substitute  statute  to  exempt  insurance  companies 
from  the  payment  of  taxes  on  intangible  personal  property, 
and,  second,  that  the  insurance  "in  lieu"  statutes,  148.370 
and  148.340  exempting  insurance  companies  from  personal 
property  taxes,  are  in  direct  conflict  themselves,  independently. 
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with  Section  6 of  Article  1 of  the  present  Constitution 
of  this  State  which  expressly  prohibits  the  Legislature 
from  exempting  from  taxes  any  property  not  authorized 
by  name  in  said  Section  6 of  Article  X.  The  same  result 
was  reached  by  the  Court  in  either  event.  And  so  here, 
under  the  clear  and  comprehensive  decision  of  the  Supreme 
Court  in  the  General  American  case,  where  the  Court  held 
the  "in  lieu"  provisions  of  Sections  148.370  and  148.340 
unconstitutional,  likewise  the  provisions  of  Sections 
148.120  to  148.230,  inclusive,  in  the  Credit  Institutions 
Act,  must  be  and  are,  upon  the  same  grounds,  in  our  opinion, 
uncons ti tutional. 

The  Court,  finally  concluding  its  opinion,  l.c.  4^7, 

said: 


" ‘ccordingly,  the  Judgment  is  reversed  and 
the  cause  is  remanded  with  directions  to 
enter  Judgment  holding  the  'in  lieu'  portion 
of  the  statute  unconstitutional  and  the 
"yield"  statute  applicable." 

Considering  the  decision  of  our  Supreme  Court  in 
the  General  American  case,  and  the  conditions  of  fact  ex- 
isting in  the  question  submitted  to  us,  and,  considering 
the  "in  lieu"  provisions  contained  in  said  Sections  148.120 
to  148.230,  inclusive,  in  the  Credit  Institutions  Act  of 
1946,  whereby  such  provisions  exempt  from  taxation  the  tangi- 
ble personal  property  of  credit  institutions,  by  providing 
for  the  payment  in  lieu  of  such  taxes  a 7#  tax  rate  in  each 
taxable  year  upon  the  net  income  of  such  institutions  for 
the  preceding  calendar  year,  it  is  apparent  that  such  "in 
lieu"  provisions  contained  in  said  S ctions  148.120  to 
148.230,  inclusive,  in  the  Credit  Institutions  Act  of  194&# 
are  unconstitutional  and  void,  because  such  provisions  are 
in  conflict  with  Section  6 of  Article  X of  the  1945  Constitu- 
tion of  Missouri.  It  is  plain  also  that  all  tangible  personal 
property  in  this  State  owned  by  credit  institutions  on  the 
first  day  of  January  of  each  year  is  subject  to  tangible  per- 
sonal property  taxes  according  to  the  value  thereof  under  the 
taxation  statutes  of  this  State. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department, 
considering  the  premises,  that  the  in  lieu  provisions  of 
Sections  148.120  to  148.230,  RSVo  1949*  exempting  tangible 
personal  pr  party  of  credit  institutions  from  paying  personal 
property  taxes  are  uncons  ti  tutional  and  void}  that  credit 
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institutions  owning  tangible  personal  property  in  this 
State  on  the  first  day  of  January  each  yesr  are  subject 
to  personal  property  taxes  thereon  for  state,  county  and 
school  purposes  for  the  ensuing  year. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


GWCjmwjirk 
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COUNTY  BUDGET  LAW: 


Surpluses  in  Class  1,  2 and  4 may  be 
transferred  to  Class  5 although  the 
surplus  exceeds  the  fund  budgeted 
under  this  class. 


February  15,  1952 


2 ^ ^ 


Honorable  Robert  H.  Frost 
Prosecuting  Attorney  of 
Clinton  County 
Plattsburg,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department.  Your  request  reads  as  follows: 

"At  the  request  of  the  County  Court  of 
Clinton  County,  I am  requesting  your 
opinion  on  the  proper  procedure  the 
Court  must  take  to  transfer  surplus 
funds  in  Classes  1-2-4  to  the  Contin- 
gent Fund  in  Class  5.  Our  county  has 
a large  surplus  in  these  three  funds 
and  also  have  some  legal  obligations 
which  could  be  paid  out  of  Class  5 
but  there  are  not  sufficient  funds  in 
this  Class  to  pay  them. 

"Your  opinion  of  November  21,  1946  to 
the  Prosecuting  Attorney  of  Lewis  County  ^ 
states  that  this  can  be  done,  but  our 
county  treasurer  refuses  to  make  the 
transfer  on  the  theory  that  by  doing  so 
we  would  have  to  increase  our  budget  in 
Class  5* 

"Will  you  please  let  me  have  your  opinion 
as  soon  as  possible  so  that  we  can  close 
this  matter  before  making  the  new  budget," 
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The  County  Budget  Law  (Sections  50*670  to  50.740,  RSMo  1949), 
applicable  to  third  class  counties  provides  that  the  county  court 
shall  prepare  a budget  of  estimated  receipts  and  expenditures  for 
the  year  beginning  January  first  and  ending  December  thirty-first. 

Section  50.670,  RSMo  1949,  provides  in  part  as  follows: 

»*  * *The  county  courts  of  the  several 
counties  of  this  state  are  hereby  auth- 
orized, empowered  and  directed  and  it 
shall  be  their  duty,  at  the  regular 
February  term  of  said  court  in  every 
year,  to  prepare  and  enter  of  record 
and  to  file  with  the  county  treasurer 
and  the  state  auditor  a budget  of  es- 
timated receipts  and  expenditures  for 
the  year  beginning  January  first,  and 
ending  December  thirty-first.  The 
receipts  shall  show  the  cash  balance 
on  hand  as  of  January  first  and  not 
obligated,  also  all  revenue  collected 
and  an  estimate  of  all  revenue  to  be 
collected,  also  all  moneys  received  or 
estimated  to  be  received  during  the 
current  year.  * * *The  county  court  shall 
classify  proposed  expenditures  according 
to  the  classification  herein  provided  and 
priority  of  payment  shall  be  adequately 
provided  according  to  the  said  classification 
and  such  priority  shall  be  sacredly  preserved.” 

Section  5O.6&0,  RSMo  1949,  provides  for  Class  5 of  the  budget 
as  follows: 


"The  county  court  shall  next  set  aside 
a fluid  for  the  contingent  and  emergency 
expense  of  the  county,  the  court  may 
transfer  any  surplus  funds  from  classes 
one,  two,  three,  four  to  class  five  to 
be  used  as  contingent  and  emergency 
expense.  From  this  class  the  county 
court  may  pay  contingent  and  incidental 

expenses  and  expense  of  paupers  not  other- 
wise classified.  No  payment  shall  be 
allowed  from  the  funds  in  thi3  class  for 
any  personal  service  (whether  salary,  fees, 
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wages  or  any  other  emoluments  of  any  kind 
whatever)  estimated  for  in  preceding  classes." 

Section  50.710,  RSMo  1949,  provides: 

"Contingent  and  emergency  expense.  - 
The  county  court  may  transfer  any 
surplus  funds  from  class  one,  two, 
three,  and  four  to  class  five  to  be 
used  as  contingent  and  emergency  ex- 
penses. Purposeo  for  which  the  court 
proposes  the  funds  in  this  class  shall 
be  used  shall  be  shown." 

As  you  have  indicated  in  your  opinion  request,  this  depart- 
ment, in  an  opinion  to  the  Honorable  D.  W.  Wilson,  Prosecuting 
Attorney  of  Lewis  County,  November  21,  1946,  held  that  the 
county  court  under  the  provisions  of  Sections  5O.6B0  and  50.710, 
RSMo  1949,  could  transfer  surpluses  in  classes  one,  two  and 
four  to  a contingent  fund  in  class  five  of  the  budget  to  pay 
contingent  and  emergency  claims  provided  such  claims  are  valid 
obligations  of  the  county.  Apparently  the  county  treasurer  of 
Clinton  County  refuses  to  make  the  transfer  on  the  theory  that 
such  a transfer  would  amount  to  a revision  of  the  county  budget 
for  the  year  1951.  We  believe  that  such  a position  is  untenable 
as  may  clearly  be  shown  by  a hypothetical  example.  Suppose  for 
purposes  of  simplicity,  the  estimated  receipts  of  a given  year 
included  the  unencumbered  surplus  from  the  preceding  year  totalled 
six  thousand  dollars,  the  county  court,  under  the  provisions  of 
Section  50.670  is  required  to  draw  up  a budget  based  upon  the 
total  receipts  and  expenditures  specifying  six  classes  as  pro- 
vided in  Section  5C.6&0,  RSMo  1949#  Now  suppose  that  the  county 
court  in  considering  the  estimated  receipts  and  expenditures  see 
fit  to  allocate  one  thousand  dollars  to  each  of  the  six  classes. 
Under  this  scheme  one  thousand  dollars  would  be  budgeted  under 
class  5*  Assuming  once  again  that  the  one  thousand  dollars  in 
this  class  had  been  expended  for  authorised  purposes  and  there 
is  a surplus  in  class  one,  two  and  four,  if  the  county  court 
could  not  transfer  such  surpluses  to  class  five  because  only 
one  thousand  dollars  had  been  budgeted  under  class  five  then  the 
provisions  of  Section  50.6&0  and  50.710  would  be  meaningless. 

It  is  a primary  rule  of  construction  for  which  we  need  cite 
no  authority,  that  every  part  of  a statute  should  be  given  effect 
if  at  all  possible.  It  is  noted  that  prior  to  1941,  there  was  no 
provision  in  the  County  Budget  Law  for  transferring  surpluses  from 
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one  class  to  another.  However,  the  legislature  saw  fit  to  allow 
a greater  flexibility  in  the  County  Budget  Law  and  authorized  such 
a transfer  as  are  provided  in  Sections  50.680  and  50.710.  We  are 
of  the  opinion  that  Sections  50.680  and  50.710,  RSMo  1949,  is 
sufficient  authorization  for  such  a transfer  even  though  the 
additional  amount  was  not  budgeted  under  class  five.  However, 
such  funds  must  be  used  for  the  purnoses  provided  for  under  class 
five. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
county  court  may  transfer  surpluses  in  classes  one,  two  and  four 
to  class  five  of  the  budget  to  pay  contingent  and  emergency  claims 
budgeted  under  said  class  although  the  total  expenditures  under 
class  five  may  exceed  the  original  fund  provided  and  budgeted 
under  this  class. 


Respectfully  submitted, 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


X. 


J.~  E.  TAYLOR 
Attorney  General 


COUNTY  COURT: 

BOUNTIES: 

COYOTES  & WOLVES: 
SECTION  279-010, 

RSMo  194-9*  AS 
AMENDED,  Laws  Mo* 

1951,  BY  HOUSE 
BILL  #344* 

SECTION  279*030,  RSMO 
194.9,  AS  AMENDED,  LAWS 
MO.  1951,  BY  HOUSE  BILL 

#344* 


On  and  after  March  18,  1952,  the  county  shall 
pay  the  sum  of  #30*00  for  any  grown  coyote 
or  wolf  and  the  sum  of  $5*00  for  each  coyote 
or  wolf  pup  which  may  he  killed  in  the  county* 
and  N^&'the  state  treasurer  shall  reimburse 
the  county  treasurer  two-thirds  of  all  bounties 
paid  by  suah  county* 


March  24.,  1952 


Honorable  Gene  Frost 
Prosecuting  Attorney 
4.24.  Miner*  s Bank  Building 
Joplin,  Missouri 


7- 


Dear  Sir: 


Your  recent  request  for  an  opinion  has  been  assigned  to  me  for 
answer*  Said  request  being  as  follows: 

"The  County  Clerk  of  this  county,  Claude  B*  Taylor, 
has  requested  that  I obtain  an  opinion  from  you 
regarding  the  amount  of  bounty  to  be  paid  on  wolves 
and  coyotes*" 


Section  279*010,  RSMo  194-9*  originally  provided  for  the  pay- 
ment of  bounties  on  coyotes,  wolves  and  wildcats,  however,  this 
section  of  the  statutes  has  been  superseded  by  House  Bill  #344* 
passed  by  the  66th  General  Assembly  and  signed  by  the  Governor 
on  December  13*  1951*  which  amended  this  section  of  the  statutes- 
Said  section  279*010,  supra,  as  amended.  Laws  Mo.  1951,  reads  as 
follows: 


"The  county  court  of  any  county  in  this  state 
shall  pay  a bounty  of  thirty  dollars  each  for 
any  grown  coyote  or  wolf  and  five  dollars  each 
for  any  coyote  or  wolf  pup  which  may  be  killed 
in  such  county,  also  a bounty  of  five  dollars  for 
each  grown  wildcat,  and  three  dollars  for  each 
wildcat  kitten  which  may  be  killed  in  such  county; 
provided,  that  each  such  bounty  shall  not  be  paid 
for  any  coyote,  wolf,  wildcat,  the  pupa  of  coyotes 
or  wolves  or  kittens ; of  wildcats  which  may  have 
been  raised  in  captivity  either  within  or  without 
this  state;  provided  further,  that  a coyote  or 
wolf  pup  and  a wildcat  kitten  shall  be  deemed  such 
when  under  ten  weeks  old;  provided,  also,  that  it 
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shall  be  unlawful  to  Import  Into  this  state  any 
such  animals  except  for  exhibition  purposes  and 
then  only  under  permit  as  otherwise  provided  for 
by  the  statutes  of  this  state* n 

From  a reading  of  the  above  section  of  the  statute  as  amended 
we  find  that  the  bounty  to  be  paid  for  eaoh  grown  ooyote  or  wolf  shall 
be  $30*00  and  for  each  coyote  or  wolf  pup  the  sum  of  $5*00*  Vie  are 
of  the  opinion  that  the  word  "shall"  as  used  in  the  statute  as 
amended  Is  lm  eratlve  and  mandatory*  The  word  "shall”  as  used  in 
statutes*  contracts  or  the  like*  Indicates  that  this  word  is 
generally  Imperative  or  mandatory*  Stevens  vs*  Wurdeman*  2 95  Wo* 

566*  2I4.6  s.w*  189*  194. 

Section  279*030*  RSMo  19J4.9*  was  also  amended  by  House  Bill  No* 
3I4J4.*  supra*  and  as  revised  reads  as  follows: 

"279*030*  The  clerk  shall  preserve  all  such 
scalps  until  the  next  regular  term  of  the 
county  court*  when  he  shall  produce  such 
scalps  to  the  county  court  and  the  court  shall 
cause  warrants  to  be  made  for  the  amount  of 
bounty  due  to  such  claimant  and  shall  forthwith 
order  all  such  scalps  to  be  destroyed  by 
burning  in  the  presence  of  the  county  court* 

The  clerk  shall  thereupon  certify  to  the  state 
comptroller  the  name  and  address  of  the  claim- 
ant for  such  bounty  and  the  amount  of  bounty  paid 
by  the  county*  which  shall  be  audited  by  the 
state  comptroller*  and  upon  approval  by  the 
state  comptroller  and  the  state  auditor*  the  state 
treasurer  shall  refund^ to  the  treasurer  of  such 
county  two-thirds  of  all  bounties  so  paid  by  such 
county**1  (Underscoring  ours.) 

Further*  it  is  our  opinion  that  these  statutes  will  become 
effective  and  operative  on  and  after  March  18*  1952*  by  virtue  of 
Senate  Concurrent  Resolution  #11*  passed  by  the  Senate  on  December 
5*  1951*  and  concurred  in  by  the  House  on  December  12*  1951* 

Senate  Concurrent  Resolution  #11  being  as  follows: 

"WHEREAS,  Section  29*  Artlole  III  of  the 
Cans tl tut ion  of  19^5  provides  that  if  the 
General  Assembly  recesses  for  30  days  or 
more  it  may  prescribe  by  Joint  Resolution 
that  laws  previously  passed  and  not  effective 
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shall  take  effect  90  days  from  the  beginning 
of  sueh  recess;  and, 

"WHEREAS,  the  Sixty-sixth  Cieneral  Assembly  has 
resol Ted  to  recess  for  a period  beginning 
December  19>  195l»  and  ending  January  21, 

1952; 

"MOW  THEREFORE  BE  IT  RESOLVED  by  the  House  of 

Representatives  and  Senate  Jointly  that  all 
lavs  passed  by  the  Sixty-Sixth  General  Assembly 
of  the  State  of  Missouri  on  or  before  the  19th 
day  of  December,  195l>  and  not  effective,  shall 
take  effect  and  be  in  force  on  the  l6tn  day  of 
Maroh,  1952* " 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
county  on  and  after  Maroh  18,  1952,  shall  pay  the  sum  of  $30*00 
for  any  grovn  coyote  or  wolf  and  the  sum  of  $5*00  for  eaeh  coyote 
or  wolf  pup  which  may  be  killed  in  the  county  and  that  the  state 
treasurer  shall  reimburse  the  county  treasurer  two-thirds  of  all 
bounties  paid  by  such  county* 


Respectfully  submitted, 


A.  BERTRAM  ELAM 

Assistant  Attorney  General 


J.  K TAILOR 
Attorney  General 


A3E:mw 


WITNESS  FEES:  Witnesses  attending  the  magistrate 

MAGISTRATE  COURT:  court  shall  be  allowed  such  fees  as 

are  set  forth  in  Section  491.280, 
RSMo  1949. 


March  26,  1952 

[fTled]  )-•>(>'  -T2'' 

3/  ; 


Honorable  Gene  Frost 
Prosecuting  Attorney  of 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 

Ref  rence  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department.  Your  request  reads  as  follows: 

"At  the  request  of  our  Circuit  Clerk 
here  in  Jasper  County,  I respectfully 
request  a ruling  upon  the  construction 
of  Section  491.280,  Revised  Statutes, 

1949,  in  regard  to  Fees  of  Witnesses 
in  Magistrate  Court.  We  have  a copy 
of  your  opinion,  dated  July  25.  1947, 
in  which  you  hold  this  fee  is  ^1.00. 

************ 

"The  same  Clerk  also  requests  a direct 
ruling  upon  the  taxing  of  costs  for 
board  of  prisoner  held  in  the  County 
Jail  ur>on  the  revoking  of  a parole, 
until  the  Sheriff  can  take  him  to  the 
State  Penitentiary, 

"The  State  Criminal  Cost  Clerk  has 
supplied  us  with  a copy  of  an  opinion 
. of  the  Attorney  General,  dated  August  10, 

1939,  wherein  he  rightfully  holds  that 
the  State  is  not  liable  for  the  expense 
of  returning  a prisoner  to  Johnson  County 
upon  revoking  a parole.  As  Section  550.010, 
provides  that  board  of  prisoner  shall  be 
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paid  by  the  State,  either  upon  conviction 
or  acquittal,  without  exception.  This 
ooinion  states  that  in  the  event  of  the 
revoking  of  a parole  the  State  is  liable 
for  the  expense  of  delivering  the  defendant 
to  the  Penitentiary,  and  we  cannot  see  how 
the  board  of  the  prisoner  in  the  County 
Jail  after  revocation  of  parole  pending 
the  delivery  to  the  Penitentiary  can  be 
separate  from  the  delivery  expense,  one  as 
illegal  and  the  other  as  legal." 

Tour  first  inquiry  deals  with  the  amount  of  the  fees  allowed 
witnesses  for  their  services  in  the  magistrate  court.  Section 
491. 2#0,  RSMo  1949,  provides  for  witness  fees  as  follows: 

"1.  Witnesses  shall  be  allowed  fees 
for  their  services  as  follows: 

(1)  For  attending  any  court  of 
record,  reference,  arbitrators, 
commissioner,  clerk  or  coroner, 
at  any  inquest  or  inquiry  of  dam- 
ages, within  the  county  where  the 
witness  resides,  each  day,  one 
dollar  and  fifty  cents; 

(2)  For  like  attendance  out  of  the 
county  where  witness  resides,  each 
day,  two  dollars; 

(3)  For  traveling  each  mile  in  going 
^ to  and  returning  from  the  place  of 

trial,  five  cents; 

(4)  For  attending  under  the  law  to 
perpetuate  testimony,  the  same  fees 
as  are  allowed  for  attending  a court 
of  record  in  like  cases;  but  witnesses 
attending  in  more  than  one  case  on  the 
same  day  and  at  the  same  place  shall 
only  be  allowed  fees  in  one  case;  and 
any  witness  who  shall  claim  fees  for 
attendance  in  two  or  more  cases  on 
the  same  day  and  at  the  same  place 
shall  not  be  allowed  any  fees  that 
day. 

"Each  witness  shall  be  examined  on  oath 
by  the  court,  or  by  the  clerk  when  the 
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court  shall  so  order,  as  to  the  number 
of  days  of  his  actual  necessary  attendance, 
under  subpoena  or  recognizance,  and  the  number 
of  miles  necessarily  traveled;  and  in  every 
case  where  a witness  shall  not,  as  such, 
actually  and  necessarily  attend  such  court, 
and  withdraw  himself  from  his  business  during 
the  full  time  for  which  pay  is  claimed,  he 
shall  not  be  allowed  for  more  than  one  day*s 
attendance.” 

This  section  provides  that  a witness  shall  be  allowed  one 
dollar  and  fifty  cents  per  day  for  attending  any  court  of  record 
within  the  county  that  he  resides  and  two  dollars  per  day  for 
attending  any  court  of  record  out  of  the  county  where  he  resides. 

Magistrate  courts  of  this  state  are  courts  of  record.  Section 
517.050,  RSMo  1949,  so  provides  as  follows: 

"Magistrate  courts  shall  be  courts  of 
record.  * * 

Section  21,  Article  V,  of  the  Constitution  of  Missouri,  1945, 
provides  that  the  General  Assembly  shall  provide  for  the  adminis- 
tration of  magistrate  courts  consistent  with  this  Constitution  and 
since  we  have  been  unable  to  find  any  provision  of  law  soecifically 
setting  out  the  fee  allowed  witnesses  attending  the  magistrate 
court,  we  are  of  the  opinion  that  Section  491.280  controls  magis- 
trate courts,  as  courts  of  record,  and  witnesses  attending  said 
court  are  entitled  to  fees  therein  provided. 

The  opinion  to  the  Honorable  Forrest  Smith,  State  Auditor, 

July  25,  1947,  holding  that  a witness  in  the  magistrate  court  was 
entitled  to  one  dollar  for  each  day  in  attendance,  referred  to 
in  your  opinion  request  was  based  uoon  Section  20,  Article  V, 
of  the  Constitution  of  Missouri  which  provides  that  until  other- 
wise provided  by  law  the  practice,  procedure,  administration  and 
jurisdiction  of  magistrate  courts  shall  be  as  provided  by  law  for 
justices  of  the  peace,  and  Section  13420,  R.  S.  Mo  1939,  which 
sets  forth  the  fees  allowed  witnesses  for  attending  before  a 
justice  of  the  peace.  Subsequent  to  this  opinion.  Section  13420 
was  amended  by  omitting  the  portion  relating  to  witness  fees  before 
a justice  of  the  peace  and  is  now  carried  in  the  revision  as 
Section  491.280,  RSMo  1949,  nupra,  therefore,  said  opinion  is  no 
longer  controlling. 

You  next  inquire  as  to  the  state* s liability  for  the  board 
of  a prisoner  in  a county  jail  after  revocation  of  parole  and 
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prior  to  delivery  to  the  State  Penitentiary.  You  have  referred 
to  an  opinion  of  this  department  to  the  Honorable  Forrest  Smith, 
State  Auditor,  August  10,  1939,  which  holds  that  in  the  event  a 
person  convicted  of  an  offense,  for  which  the  punishment  pro- 
vided is  sentence  to  the  penitentiary,  is  unable  to  pay  the 
costs,  the  state  is  liable  for  costs  incurred  in  the  prosecution 
up  to  and  including  judgment  and  sentence  and  the  further  fee 
which  accrues  to  the  sheriff  for  transporting  the  prisoner  to 
the  penitentiary  under  the  commitment  order,  and  none  other. 

We  have  reconsidered  this  opinion  (copy  attached),  and 
believe  that  it  is  correct  and  sufficient  to  answer  your  question. 

We  do  not  believe  that  the  opinion  referred  to  holds  that  the 
fee  which  accrues  to  the  sheriff  for  transporting  a prisoner  to  the 
penitentiary  is  part  of  the  costs  of  the  prosecution  for  which  the 
state  would  be  liable  if  the  defendant  is  unable  to  pay.  Therefore 
it  is  not  necessary  to  seoarate  the  cost  of  boarding  a prisoner  in 
the  county  jail  and  the  cost  of  delivering  said  prisoner  to  the 
penitentiary. 

The  fee  which  accrues  to  the  sheriff  for  transporting  a 
prisoner  to  the  penitentiary  is  set  out  and  provided  by  Section 
57.290,  RSMo  1949*  The  costs  which  you  have  referred  to  (boarding 
a prisoner  in  the  county  jail  prior  to  delivery  to  the  penitentiary) 
occur  after  judgment  and  sentence,  and  although  the  state  is  liable 
for  the  transportation  fee  by  statute  (not  as  part  of  the  costs  of 
prosecution),  we  are  unable  to. find  any  provision  of  law  making 
the  state  liable  for  the  costs  of  boarding  a prisoner  in  the  county 
jail  after  judgment  and  sentence  and  prior  to  delivery  to  the 
penitentiary. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  witnesses 
attending  the  magistrate  court  shall  be  allowed  for  their  services, 
the  same  fees  as  are  provided  for  witnesses  attending  any  court  of 
record  as  set  forth  in  Section  491.290,  RSMo  1949. 

Respectfully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 

r\  f , 

J.  l.'ltiUBC' 

Attorney  General 


. • » * - ■ 
fc  . • COUNTY  .COURTS:  Under  Section  137.270,  RSMo  1949,  county  courts  may 
‘ * not  hear  and  determine  allegations  of  erroneous 

TAXATION:  assessment  or  mistakes  or  defects  in  description 

of  lands  after  taxes  have  been  paid. 


March  17,  1952 


Honorable  Roy  E.  Glidewell 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  recent 
request  reading  as  follows: 

"An  unusual  situation  has  been  presented  to 
the  County  Court  of  Reynolds  County  Missouri 
and  said  Court  thereupon  requested  this  office 
to  obtain  an  opinion  thereon,  hence  this  office 
respectfully  requests  your  official  opinion  in 
regard  to  the  jurisdiction,  if  any,  that  the 
County  Court  may  have  and  the  legal  procedure, 
if  any,  that  the  County  Court  should  follow  in 
re  following  factual  situation: 

"One  Tony  Wolf  appeared  before  the  County  Court 
of  Reynolds  County,  Mo.,  claiming  error  either 
in  the  assessment  or  collection  of  certain  taxes 
and  stated  that  on  December  27,  1950  he  entered 
the  Collector's  office  of  Reynolds  County,  Mo., 
and  stated  he  wished  to  pay  the  taxes  on  his 
land.  The  Collector  thereupon  stated  the  sum 
due,  accepted  payment  and  gave  a collectors 
receipt  therefor.  The  receipt  covered  taxes 
paid  on  certain  lands  assessed  in  the  name  of 
said  Tony  Wolf  to  wit:  N Si  & PT.  NW£  SE£  & S£ 

SEi,  Sec.  14,  tw.  30,  R 2W. 

"Then  in  January  1952  while  attempting  to  pay 
his  1951  taxes  he  was  informed  by  the  Collector 
that  his  1950  taxes  were  delinquent. 
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"Prior  facts  were  as  follows:  In  1949  said 
Tony  Wolf  sold  and  transfered  above  described 
real  estate  to  one  James  Olliger.  Such  con- 
veyance was  recorded  on  26  December  1949  but  . 
no  change  of  ownership  was  made  on  the  tax  books 
of  said  County,  hence  assessment  for  1950  was 
made  in  the  name  of  said  Tony  Wolf. 

"In  1949  the  said  Tony  Wolf  purchased  real 
estate  located  in  the  same  County,  township  and 
school  district  and  described  to  wit:  NW£  SEi 
& PT.  NEi  SEi  & Pt.  3V*  SE£  & PT  SB*  NE£  & E£  NB*  SW* 

& PT.  Hi  SEi,  Sec.  11,  Tw.  30,  R2.  It  is  this  last 
described  real  estate  which  the  said  Tony  Wolf 
stated  to  the  County  Court  that  he  believed  he 
was  paying  taxes  upon  in  1950.  This  last 
described  real  estate  is  shown  on  the  County 
books  as  being  tax  delinquent. 

"The  said  James  Olliger,  to  the  best  of  the 
information  obtainable  by  the  County  Court,  has 
never  tendered  or  attempted  to  pay  the  taxes 
assessed  on  the  first  above  mentioned  real  estate. 

"The  question  of  the  County  Court  is  whether  they 
could  entertain  jurisdiction,  if  so  for  what 
purpose,  and  if  so,  your  legal  opinion  as  to  the 
law  and  procedure.” 

A reading  of  the  request  for  an  opinion,  quoted  above, 
discloses  that  in  1950  a taxpaper  of  Reynolds  County  paid  taxes 
on  real  property  assessed  in  his  name  though  not  owned  by  him 
at  the  time  of  payment;  that  the  taxpayer,  when  paying  3uch 
taxes  was  laboring  under  the  impression  that  he  was  paying  taxes 
on  other  land  he  had  acquired  in  1949  and  on  which  taxes  are  now 
listed  as  delinquent  for  1950;  that  no  contention  is  made  by  the 
taxpayer  that  he  was  not,  in  1950,  or  now,  the  owner  of  the  lands 
which  are  now  listed  as  delinquent  in  1950;  that  an  opinion  is 
desired  by  the  county  court  of  Reynolds  County  as  to  what  juris- 
diction, if  any,  it  may  take  and  for  what  purpose. 

The  fact  situation  involved  resolves  itself  into  one  where 
a taxpayer  has  voluntarily  paid  taxes  on  property  which  he  did 
not  actually  own  at  the  time  of  payment.  This  opinion  deals 
only  with  the  power  of  the  county  court  of  Reynolds  County  to 
take  action  in  regard  to  this  matter. 


Honorable  Roy  £.  Glidewell 


At  this  point  we  quote  the  general  rule  relative  to  power 
of  county  courts  as  found  in  Missouri  Electric  Power  Company 
v.  City  of  Mountain  Grove,  176  S.W.  (2d)  612,  352  Mo.  262,  l.c. 
267 : 


"The  authorities  are  uniform  to  the  affect 
that  county  courts  possess  only  limited 
jurisdiction  Outside  the  management  of  t* ;e 
fiscal  affairs  of  the  county,  such  courts 
possess  no  powers  except  those  conferred  by 
statute." 

Section  137.270,  ttSfca  1949,  provides: 

"The  county  court  of  each  county  may  hear 
and  determine  allegations  of  erroneous 
assessment,  or  mistakes  or  defects  in 
descriptions  of  lands,  at  any  term  of 
said  court  before  the  taxes  shall  be  paid, 
on  application  of  any  person  or  persons  who 
shall,  by  affidavit,  show  good  cause  for 
not  having  attended  the  county  board  of 
equalization  or  court  of  appeals  for  the 
purpose  of  correcting  such  errors  or  de- 
fects or  mistakes.  Where  any  lot  of  land 
or  any  portion  thereof  has  been  erroneously 
assessed  twice  for  the  same  year,  the  county 
court  shall  have  the  power  and  it  is  hereby 
made  its  duty,  to  release  the  owner  or 
claimant  thereof  upon  the  payment  of  the 
proper  taxes.  Valuations  placed  on  property 
by  the  assessor  or  the  board  of  equalization 
shall  not  be  deemed  to  be  erroneous  assess- 
ments under  this  section." 

The  above  quoted  statute  contains  the  only  statutory 
authorization  we  are  able  to  find  permitting  the  county  court  of 
Reynolds  County  to  change  the  assessment  list.  The  wording  of 
the  statute  clearly  discloses  that  any  action  the  county  court 
is  authorized  to  take  must  be  taken  before  the  taxes  shall  have 
been  paid.  Facts  submitted  in  the  request  for  this  opinion 
clearly  disclose  that  the  taxpayer  has  voluntarily  paid  the 
tax  due  on  the  only  tracts  on  which  he  has  erroneously  paid  a 
tax.  In  this  situation,  the  county  court  of  Reynolds  County  is 
not  in  a position  to  entertain  any  allegations  of  erroneous 
assessment,  or  mistakes  or  defects  in  description  of  such  tracts, 
such  allegations  being  made  with  a view  to  invoking  the  provisions 
of  Section  137.270,  RSMo  1949,  cited  above. 
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CONCLUSION 

It  is  the  opinion  of  this  department  that  Section  137.270, 
RSMo  1949 » does  not  authorize  the  county  court  of  Reynolds 
County  to  hear  and  determine  allegations  of  erroneous  assess- 
ment, or  mistakes  or  defects  in  description  of  land  when  such 
allegations  are  made  after  payment  of  taxes  on  land  involved. 

Respectfully  submitted, 


julian  l.  o»mallby 

Assistant  Attorney  General 


APPROVED : 


Attorney  General 
JL0»M:ba 
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"COUNTY: 

OLD  AGE  PENSION: 
DIVISION  OF  WELFARE: 


) Division  of  Welfare  not  required  under  the  law  to 
) assume  the  difference  between  the  old  age  grant  to 
) the  recipient  and  the  seventy-five  dollar  monthly 
) charge  by  said  home. 


FILED 


August  2f>,  1952 


Honorable  Roy  E.  Glldewell 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 

Dear  Mr.  Glldewell: 

This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads: 

"This  County  (Reynolds)  Is  financially 
distressed.  In  faot  we  anticipate 
difficulty  later  In  the  year  In  paying 
our  County  Officials. 

"Demands  are  oomlng  In  which  are  taxing 
our  capaoity  to  pay  for  such  Items  as 
funerals,  extra  expense  for  the  care  of 
Old  Age  Recipients  et  cetra. 

"Our  library  Is  not  uptodate  and  we 
would  be  grateful  for  a prompt  official 
opinion  as  to  whether  or  not  these 
expenses  do  not  properly  lie  with  the 
State  Welfare  Offioe  here  otherwise 
our  County  will  apparently  be  bankrupt. 

NWe  have  a private  home  here  but  the 
lady  who  operates  same  demands  75*00 
per  month  for  caring  for  Old  Age 
Recipients  but  the  local  Director  of 
Y/elfare  contends  that  the  County  must 
make  up  the  deficit  from  what  they 
receive  and  the  75.00.  It  la  our 
thought  that  the  Count  y is  not  legally 
obligated  to  absorb  this  extra  expense, 
burial  expenses  et  cetra  when  the  State 
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Agency  receives  funds  for  this  particular 
purpose.  The  County  is  in  urgent  need 
of  relief  from  this  burden  and  the  writer 
sincerely  trusts  that  you  can  furnish  us 
with  a prompt  official  opinion  whereby 
this  County  can  evade  these  expenses.” 

Under  Section  208.1fj0,  RSMo  19^9#  the  maximum  amount  of 
old  age  assistance  any  one  shall  receive  is  fixed  so  as  to 
not  exceed  the  amount  specified  in  Title  I,  Federal  Social 
Security  Act,  or  any  amendment  thereto,  as  being  the  maximum 
amount  in  which  the  Federal  Government  will  participate 
and  reads  as  follows  in  part i 

"The  maximum  amount  of  monthly  benefits 
shall  not  exceed  the  following: 

"(1)  Old  age  assistance  for  each  person 
in  an  amount  sufficient  to  provide  a 
reasonable  subsistence  compatible  with 
decency  and  health;  provided,  however, 
that  such  monthly  b enef its  shall  not  ex- 
ceed the  amount  specified  in  Title  I,  Fed- 
eral Social  Security  Act,  or  any  amend- 
ments thereto,  as  being  the  maximum 
amount  in  which  the  federal  government 
will  participate. M 

So  far  as  we  are  able  to  determine  there  is  no  law 
specifically  authorizing  the  Division  of  Welfare  of  the 
State  of  Missouri  to  supplement  the  old  age  assistance 
benefit  in  an  amount,  the  difference  between  the  grant  and 
the  charge  of  Seventy-five  Dollars  per  month  by  the  operator 
of  said  private  home. 

The  Division  of  Welfare  being  a creature  of  statute 
possesses  only  such  authority  as  is  granted  by  the  statute 
and  that  necessary  implied  power  to  carry  out  such  express 
power.  (See  Lamar  Township  v.  City  of  Lamar,  26l  Mo.  171, 
l.e.  199.) 

The  only  possible  way  the  Division  of  Welfare  could  pay 
this  cost  would  be  under  general  relief  program,  and  in  such 
instance  there  is  no  way  to  compel  such  additional  expenditure. 
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CGECLUSICH 

Therefore,  It  is  the  opinion  of  this  department  that 
the  Division  of  Welfare  is  not  required  under  the  law  to 
assume  the  differonoe  between  the  old  aro  grant  to  the 
recipient  and  the  Seventy-five  Dollars  monthly  charge  by 
the  proprietor  of  a private  home  who  caros  for  old  age 
recipients* 

Respectfully  submitted. 


AUREY  R.  HAVHETT,  JR. 
Assistant  Attorney  General 


APPROVED* 


Attorney  General 


ARH/fh 
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COUNTY  COURTS:  In  the  absence  of  a county  highway  engineer 

COUNTY  ROADS:  and  the  unavailability  of  a county  surveyor, 

the  county  court  may  appoint  any  one  who  Is 
a competent  engineer  to  assist  the  county 
court  in  the  formulation  of  a county  road 
improvement  and  construction  program  to  be 
presented  to  the  state  highway  commission 
for  securing  state  aid  In  the  improvement 
and  construction  of  county  roads. 

September  10,  1952 


Honorable  R.  M.  Gifford 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Missouri 

Dear  Sir* 

Your  recent  request  for  an  official  opinion  has  been  re- 
ceived by  this  office.  You  thus  state  your  opinion  request* 


"The  County  Court  of  Sullivan  County, 
Missouri,  desires  your  opinion  with 
referenoe  to  tho  procedure  necessary 
to  be  followed  under  the  provisions  of 
R.  S.  Mo.  1949#  Sections  231.440  to 
231.500  inclusive  and  specifically 
Section  231*470  in  which  is  set  out 
the  directions  as  to  the  use  of  the 
County  Highway  Engineer  in  the  con- 
struction of  King  Bill  Roads.  Speci- 
fically the  Court  finds  Itself  in  the 
position  where  the  Highway  Engineer  has 
resigned,  the  County  Surveyor  prefers 
not  to  act  and  they  desire  to  appoint 
the  foreman  of  the  road  and  bridge  crew 
to  act  as  supervisor  of  county  aid  pro- 
jects if  such  is  permissible,” 


Section  231.470,  RSMo  1949*  to  which  you  call  attention, 
reads  as  follows* 


"The  county  oourt  of  each  oounty  desir- 
ing to  avail  Itself  of  the  benefits  of 
sections  231*440  to  231*500  shall,  with 
the  advice  and  assistance  of  its  county 
highway  engineer,  or  If  none,  of  its 
county  surveyor,  formulate  a program 
for  the  improvement,  construction,  re- 
construction, or  restoration  of  county 
roads,  as  provided  for  in  sections 
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231*440  to  231*500,  for  the  period  for  which 
funds  are  appropriated  out  of  the  county  aid 
road  fund.  Such  program,  together  with  spe- 
cific plans,  specifications  and  estimates  for 
each  project  included  in  said  program,  shall 
be  submitted  to  the  state  highway  commission 
for  approval,  within  the  period  for  which  the 
funds  are  appropriated  out  of  the  county  aid 
road  fund.  If  such  program  and  the  plans, 
specifications,  and  estimates  for  each  project 
submitted,  comply  with  the  provisions  of  sec- 
tions 231*440  to  231*500  and  with  the  general 
plans,  specifications,  and  requirements  formu- 
lated as  provided  in  sections  231*440  to  231*500, 
the  same  shall  be  approved  by  the  state  highway 
commission,  and  it  shall  so  notify  the  comptrol- 
ler who  shall  thereupon  certify  his  approval  of 
the  incurring  of  obligations  for  the  payment  of, 
and  shall  encumber  and  set  aside  proportionate 
shares  of  the  funds  apportioned  to  such  county 
in  amounts  on  account  of  each  project  Included 
in  said  program,  which  amounts  shall  not  exceed 
fifty  per  cent  of  the  total  cost  of  such  pro- 
jects and  in  no  event  shall  exceed  the  sura  of 
seven  hundred  and  fifty  dollars  per  mile  of 
the  county  road  included  in  each  project.  Any 
funds  appropriated  out  of  the  county  aid  road 
fund  shall  not  be  expended  for  the  acquisition 
of  right  of  ways." 

It  will  be  noted  that  this  section  provides  that  the  county 
court  of  a county  desiring  to  participate  in  the  road  program 
provided  for  in  Section  231*440*  RSMo  1949*  et  seq.,  may,  with 
the  advice  of  and  assistance  of  its  county  highway  engineer,  or 
if  there  be  no  engineer,  then  its  county  surveyor,  formulate  a 
program  consisting  of  plans,  specifications,  and  estimates  for 
each  road  project  in  such  county  program.  Your  problem  is  that 
you  do  not  have  a county  engineer  and  that  your  county  surveyor 
does  not  care  to  act  in  this  capacity,  and  your  county  court 
desires  to  appoint  the  foreman  of  the  road  and  bridge  crow  to 
act  as  supervisor  of  the  county  aid  projects.  Can  this  be  done? 

Section  231*470,  supra,  names  only  the  county  highway  en- 
gineer and  the  county  surveyor  in  this  connection.  We  cannot 
believe,  however,  that  this  statute  is  one  of  absolute  limita- 
tion in  this  respect  because  if  it  were,  it  would  mean  in  those 
cases  such  as  yours,  where  neither  a county  highway  engineer 
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nor  a county  surve  or  were  available,  there  could  be  no  county 
participation  in  this  road  program.  Certainly,  such  was  not 
the  intention  of  the  Legislature  which  enacted  Section  231. 470, 
supra. 

We  direct  your  attention  to  Chapter  229#  RSMo  1949#  which 
chapter  is  entitled  "Provisions  Relating  to  All  Roads,"  and  to 
paragraph  4 of  Section  229.040  of  that  chapter,  which  reads: 

"On  completion  of  the  work  a detailed 
statement  of  the  cost  shall  be  filed  as 
in  section  229.050  provided,  and  shall 
be  recorded  in  the  book  wherein  are  re- 
corded contractors’  bids;  when  any  pay 
rolls  or  construction  accounts  are  certi- 
fied to  as  correct  by  the  engineer  in 
charge  of  the  work,  the  bills  for  tl» 
same  shall  be  passed  upon  by  the  county 
court,  township  board  or  district  commis- 
sioner, and  if  found  correct,  shall  be 
paid;  provided,  that  all  such  work  shall 
be  done  under  the  supervision  and  direction 
of  the  county  highway  engineer,  or  some 
other  couqpetent  engineer  employed  by  the 
county  court  or  other  proper  authority, 
at  such  compensation  as  may  be  agreed  upon, 
payable  wholly  or  in  part  out  of  the  par- 
ticular fund  to  be  expended  on  said  con- 
struction, reconstruction  or  other  improve- 
ment." 

We  believe,  therefore,  that  your  county  court  could  designate 
the  road  bridge  foreman  to  act  in  this  capacity  if  he  is  a com- 
petent engineer,  as  provided  by  the  above  quoted  section  and  as 
is  obviously  contemplated  by  Section  231.470,  supra.  It  is  obvious 
from  Section  231*470,  supra,  that  it  would  take  a person  with  a 
certain  amount  of  engineering  ability  to  render  the  services  which 
are  necessary  in  order  for  a county  to  present  its  road  program 
to  the  state.  If  your  county  road  and  bridge  foreman  does  not 
possess  these  qualifications,  it  is  our  belief  that  it  would  be 
within  the  province  of  your  county  court  to  employ  some  individual 
to  do  this  work  who  does  possess  these  qualifications. 

C >NCLTJSI0» 

It  is  the  opinion  of  this  department  that  in  the  absence  of 
a county  highway  engineer  and  the  unavai lability  of  a county 
surveyor,  the  county  court  may  appoint  any  one  who  is  a competent 
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engineer  to  assist  the  county  court  in  the  formulation  of 
county  road  improvement  and  construction  program  to  be  pre 
sented  to  the  state  highway  commission  for  securing  state 
aid  in  the  improvement  and  construction  of  county  roads. 

Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

HPWab 


Attorney  General 
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TAXATION: 
COUNTY  CLERKS : 


* . 


Under  Section  165.083*  RSMo  1949»  county  clerks  re- 
quired to  extend  all  tax  levies  for  school  purposes 
in  separate  columns  of  tax  book. 


FILED 
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September  23*  1952 

?- 23-^^ 


honorable  R.  M.  Oil lord 
Prosecuting  attorney 
3ulllvan  County 
Milan,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  request 
wnlch  reads  as  follows: 

’’The  County  Clerk  of  Sullivan  County,  Mis- 
souri, requests  your  opinion  with  reference 
to  the  question  of  vnether  or  not  he  is 
under  a duty  to  extend  in  a special  oolunn 
any  special  levy  of  tax  properly  voted  by 
the  residents  of  a reorganized  scnool  dis- 
trict situate  in  Sullivan  County,  Missouri* 

Tne  Clerk  states  that  it  has  been  his  prac- 
tice to  extend  in  one  ooluon  of  the  tax- 
books  the  levy  as  set  by  the  Board  of  Di- 
rectors and  to  include  therein  any  special 
levy  that  may  have  been  voted  by  the  resi- 
dents in  an  election  held  for  that  purpose." 


Seotlon  137«290,  RSMo  19lf9,  provides,  in  part,  as  follows: 


o o The  clerk  of  tne  county  court  in 
eaoh  county,  upon  receipt  of  the  certi- 
ficates of  the  rates  levied  by  the  county 
court,  sonool  districts  and  otner  politi- 
cal subdivisions  authorized  by  law  to 
maxe  levies  or  required  by  law  to  oertify 
levies  to  tne  county  court  or  cleric  of 
tne  county  court,  snail  then  extend  the 
taxes  in  the  assessor's  boos,  in  proper 
cola. ana  prepared  lor  such  extensions,  ac- 
cording to  tne  rates  levied;  o » o'*  (Under- 
s coring  ours • ) 


Honorable  R,  M.  Clifford 


Tax  levies  for  sohool  dlstriot  purposes  are  based  on  an  annual 
estimate  made  by  the  board  of  directors  of  a sonool  district  under 
authority  contained  in  Seotion  165.077*  RSMo  1949#  whioh  provides 
as  follows: 

"The  board  of  directors  of  each  sohool  dis- 
trict shall,  on  or  before  the  fifteenth  day 
of  May  of  eaoh  year,  forward  to  the  county 
superintendent  of  schools  an  estimate  of  the 
amount  of  money  to  be  raised  by  taxation  for 
the  ensuing  sohool  year,  and  the  rate  required 
to  produce  said  amount,  specifying  by  funds  the 
amount  and  rate  necessary  to  sustain  the  school 
or  sohools  of  the  dlstriot  for  tne  time  required 
by  law  or  authorized  by  the  qualified  voters  of 
the  district,  to  meet  principal  and  interest  pay- 
ments on  the  bonded  debt  of  the  district,  and  to 
provide  such  funds  as  may  nave  been  ordered  by  the 
qualified  voters  of  tne  district  for  other  legiti- 
mate district  purposes,  including  the  purchase 
oi  sohool  building  sites,  buying  or  ereoting  sohool 
buildings,  repairing  and  furnishing  such  buildings, 
and  providing  foot  bridges  aoross  running  streams," 


Seotion  165.083*  R3Mo  1949*  a statute  particularly  applioable 
to  duties  of  the  county  clerk  in  extending  sohool  tax  levies  on  the 
tax  books  provides,  in  part,  as  follows: 

"Upon  receipt  of  the  estimates  of  tne  various 
districts,  the  county  olerk  snail  proceed  to 
assess  the  amount  so  returned  on  all  taxable 
property,  real  and  personal,  in  each  dlstriot, 
as  shown  by  tne  last  annual  assessment  for 
state  and  oounty  purposes,  xnoluding  all  state- 
ments of  merchants  in  eaoh  district  of  the  a- 
mount  of  goods,  wares  and  merchandise  owned 
by  them  ana  taxable  for  state  and  county  pur- 
poses; provided,  the  levy  thus  extended  shall 
not  exoeed  in  any  one  year  the  following  rates 
on  tne  hundred  dollars  assessed  valuation;  for 
sinking  fund,  forty  oents;  for  Interest  fund, 
the  number  of  oents  necessary  to  produoe  the 
amount  required  to  pay  tne  interest  on  tne 
bonded  debt  of  tne  district;  for  other  funaa, 
eignty-nine  oents  in  tne  oity  of  St.  Louis, 
one  dollar  in  otner  districts  formed  of  cities 
and  towns,  sixty -five  oents  in  all  otner  dis- 
tricts, and  such  additional  rate  or  rates  in 
eaoh  case  as  may  nave  been  legally  authorized 
by  the  qualified  voters  of  the  dlstriot;  all 
of  which  shall  be  extended  by  the  oounty  olerk 


Honorable  R.  14.  Qiflord 


upon  tne  general  tax  booxs  of  the  county  lor 
said  year  In  separate  columns  arranged  lor 
tnat  purpose;  * * (Underscoring  ours. ) 

In  the  case  of  the  St.  Louis  6c  San  Iranclsoo  hallway  Company 
v.  Gracy,  29  S.W.  5 79#  126  Mo.  4-72,  tne  Supreme  Court  of  Missouri 
was  construing  Section  8000  R.S.Mo.  1889*  Now  such  section  has 
been  brought  forward  In  our  subsequently  revised  statutes  and  Is 
found  at  Section  165.077,  RS Mo  194  9,  quoted  supra,  and  whloh  pro- 
vides for  the  school  districts  annual  estimate.  Although  Section 
8000,  R.S.Mo.  1889  has  undergone  some  minor  cnanges  slnoe  1889,  as 
of  said  date,  tne  statute  did  require  that  the  estimate  should 
state  "clearly  tne  amount  deemed  necessary  for  eaoh  fund,  and  the 
rate  required  to  raise  said  amount."  In  the  Gracy  case  just  cited, 
the  railroad  involved  criticized  the  mode  of  taxation  of  its  property 
under  the  estimates  in  that  instance  because  the  estimates  submitted, 
omitted  to  state  the  total  amount  of  the  funds  required  for  the  seve- 
ral purposes  of  taxation.  Ihe  Supreme  Court  disposed  ol  this  conten- 
tion In  the  following  language  found  at  126  Mo.  l.c,  483; 

"vVe  oonsider  the  failure  to  state,  in  the 
estimates,  the  amount  of  the  taxes,  or  of 
tne  several  funds  required,  as  in  case  at 
bar,  a mere  lrregulari ty , not  Ooin6  to  the 
substanoe  of  the  tax,  where  the  rate  of  the 
tax  is  stated,  and  the  valuation  of  the 
property  for  taxation  in  the  several  dis- 
tricts is  already  known  and  determined." 

We  do  not  deem  it  neoessary  to  oite  additional  authority  hold- 
ing that  the  tax  levy  to  be  extended  on  the  tax  books  by  the  county 
clerk  for  school  purposes  must  conform  with  the  estimate  required  by 
Seotion  165.077,  R0M0  1949.  supra.  Ihe  language  contained  in  Seotiaa 
165.083,  R3M0  1949*  quoted  above,  discloses  that  all  levies  for  school 
purposes  should  be  extended  in  a separate  oolumn,  appropriate  to  eaoh 
levy,  in  the  tax  book. 


CqUOLUSIoH 


It  is  the  opinion  of  tnis  department  that  tax  levies  for  sonool 
purposes  to  be  extended  in  the  tax  book  by  tne  county  olerk  under 
authority  contained  in  Seotion  165. 083,  R3M o 194-9*  must  be  extended 
in  separate  columns  appropriate  to  eaoh  separate  levy  authorized. 

Respectfully  submitted. 


JULIAN  L.  0*i4AL»jLY 

Assistant  Attorney  General 


APPROVED: 

J.  &.  TAYLOR 
Attorney  General 


JLO'M:  lw 


The  Chiropractic  Board  of  Missouri  has  tha  authority 
to  hire  an  investigator*  to  be  paid  by  a legis- 
lative appropriation  out  of  the  Chiropractic 
Board  fund*  te  assist  the  Chiropractic  Board 
in  carrying  out  the  duty  imposed  on  it  to  investigata 

all  members  of ‘mm  their 

February  1 k»  1952  profession  who  are  charged 

with  or  suspected  of 
immoral  or  illegal  actions. 


Honorable  Vernon  H.  Grogan*  D.C. 

Treasurer*  State  Board  of  Chiropractlo 
Examiner  s 
413a  Court  Street 
Fulton*  Missouri 

Dear  Sir: 

Your  request  for  an  official  opinion  has  this  day  been 
assigned  to  me  to  answer.  You  thus  state  your  opinion  request: 

"As  a member  of  the  Chiropraotio  State  Board 
of  Examiners*  I have  an  obligation  to  my 
profession  and  to  the  people  of  Missouri. 

Knowing  something  is  one  thing  and  being 

able  to  prove  it  is  another  thing.  It  is 

upon  these  facts  that  the  following  requests 

are  based.  * 

"One— Would  it  be  legal  for  the  Legis- 
lature to  appropriate  (give  consent  to  use 
a given  amount  of  available  State  Board  Funds) 
a given  amount  of  money  specified  for  the  1 
purpose  of  hiring  an  investigator  or  de- 
teotivet 

"Two—  Would  it  be  legal  for  the  State  Board 
to  empLoy  an  investigator  or  deteotive  to 
investigate  and  bring  in  new  evidence  against 
a chiropractor  who  has  had  a complaint  filed 
against  him  and  pay  for  same  from  fund  created 
by  the  legislature  for  that  purposeT 

"Three—  Would  it  be  legal  for  the  board  to  em- 
ploy an  Investigator  or  deteotive  to  investi- 
gate a chiropractor  who  has  not  had  a dlreet 
complaint  filed  against  him—  this  being  done 
because  the  board  has  reason  to  believe  said 
chiropractor  is  violating  the  law? 


CHIROPRACTIC  BOARD 
OF  MISSOURI: 


Honorable  Vernon  tfa  Grogan,  D.C. 


"Four Could  this  fund  be  set  up  so  as 

to  include  witness  fees? 

"If  at  all  possible  would  appreciate  an 
opinion  before  the  appropriation  committee 
returns  for  oomaittee  meetings  February  ifth." 

We  would  first  direot  your  attention  to  Paragraph  3 of 
Seetion  331*030,  RSMo  194-9*  which  reads: 

"There  shall  be  paid  by  each  applicant, 
a fee  of  twenty-five  dollars,  fifteen 
dollars  of  whioh  shall  accompany  the  ap- 
plication, and  the  balance  of  ten  dollars 
shall  be  paid  upon  the  issuance  of  a 
license.  All  moneys  collected  under  the 
provisions  of  this  chapter  shall  be  payable 
to  and  collected  by  the  division  of  collec- 
tion in  the  department  of  revenue  and 
shall  be  deposited  in  the  state  treasury 
to  the  credit  of  the  chiropractic  board 
fund  whioh  is  hereby  established.  Any  per- 
son failing  to  pass  such  examination  may 
be  re-examined  within  one  year  from  the 
time  of  suoh  failure  without  additional 
fee." 

You  are  correct  in  assuming,  as  you  do,  that  any  money 
used  by  the  Chiropractic  Board  from  the  fund  thus  set  up  would 
have  to  be  by  an  appropriation  act  of  the  Legislature. 

V<e  would  now  direot  your  attention  to  Paragraph  1 of 
Seotion  331.060,  RSMo  194-9*  which  reads: 

"It  shall  be  the  duty  of  the  board  of  ehiro- 
praotio  examiners  to  carefully  Investigate 
all  oharges  of  immoral  or  illegal  actions 
of  anyone  to  whom  a lloense  to  praotloe 
chiropractic  in  this  state  has  been  issued. 

Upon  complaint  being  made  to  the  board  it 
shall  investigate  and  If  it  deems  probable 
oauae  exists  for  the  complaint,  shall  fur- 
nish a oopy  of  the  complaint  to  the  acouaed 
by  re  JLatered  mall,  together  with  a notice 
of  the  time  and  place  for  the  hearing  of 
same,  w xioh  shall  not  be  less  than  thirty 
days  after  the  depositing  of  said  communi- 
cation in  the  United  States  mail." 
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The  above  section  gives  t o the  Chiropractic  Board  broad 
powers  of  investigation  of  members  of  its  profession  who  are 
charged  with,  or  who  are  suspected  of,  immoral  or  illegal 
actions.  Indeed,  the  above  section  imposes  upon  the  Chiro- 
practic Board  the  duty  to  mdc  e these  investigations. 

The  general  question  which  you  ask  us  is  whether  the 
Legislature  may  appropriate,  out  of  the  Chiropractic  Board 
fund,  a sum  of  money  to  be  expended  in  paying  an  investi- 
gator, hired  by  the  Chiropractic  Board,  for  the  purpose  of 
making  these  investigations. 

Certainly  paragraph  1 of  Section  331*060,  supra,  does 
not,  on  its  face,  authorize  the  Chiropractic  Board  to  hire  sue 
an  investigator,  or  the  Legislature  to  appropriate  money  out  o 
the  Chiropractic  Board  fund  for  such  a purpose.  If,  therefore 
the  Chiropractic  Board  and  the  Legislature  do  have  this  power, 
it  must  be  by  implication. 

As  bearing  upon  this  question,  we  direct  your  attention 
to  the  case  of  State  v.  Wymore,  132  S.Vi.  (2d)  979.  At  l.c. 

987  and  988,  the  Court  stated* 

"It  will  not  be  necessary  to  consider 
the  above  noted  conflict,  for  it  is  pro- 
vided in  Sec.  11316,  R.S.  1929,  Mo.  St.  Ann. 

Sec.  11316,  p.  600,  that  *the  prosecuting 
attorneys  shall  commence  and  prosecute  all 
«■  * •»  criminal  actions  in  their  respective 
counties  * # *.'  The  section  does  not 
enter  into  detail  about  the  duties  of  a 
prosecuting  attorney.  In  this  situation 
the  rule  is  stated  as  follows* 

" »The  duties  of  a public  office  include 
those  lying  fairly  within  its  scope,  those 
essential  to  the  accomplishment  of  the  main 
purpose  for  which  the  office  was  created, 
and  those  which,  although  incidental  and 
collateral,  serve  to  promote  the  accom- 
plishment of  the  principal  purposes.*  I4.6 
G.J . Sec*  301,  p.  1035. 

"*The  rule  respecting  such  powers  is,  that 
in  addition  to  the  powers  expressly  given 
by  statute  to  an  officer  or  a board  of  of- 
ficers, he  or  it  has,  by  implication,  such 
additional  powers,  as  are  necessary  for  the 
due  and  efficient  exercise  of  the  powers 
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expressly  granted,  or  as  may  be  fairly 
implied  from  the  statute  gr-n  ting  the  ex- 
press Dowers. « Throop’s  °ublio  Officers, 

Sec.  £42,  p.  5l5. 

" ’Necessary  implication  and  intendments  from 
the  language  employed  in  a statute  may  be 
resorted  to  ascertain  the  legislative  intent 
where  the  statute  is  not  explicit,  but  they 
can  never  be  permitted  to  contradict  the  ex- 
pressed intent  of  the  statute  or  to  defeat 
its  purpose.  That  which  is  implied  in  a 
statute  is  as  much  a part  of  it  as  that  which 
is  expressed,  A statutory  grant  of  a power 
or  right  carries  with  it,  by  implication, 
everything  necessary  to  carry  out  the  power 
or  right  and  make  it  effectual  and  complete, 
but  powers  specifically  conferred  cannot  be 
extended  by  implication* • 59  C.J.  Sec.  575# 

pp.  972,  973#  Hudgins  v.  Mooresville  Consol. 
School  Dist.,  312  Ho.  1,  278  S.W.  769 J State 
ex  rel.  Lahl  v.  Speer,  281+  Mo.  lj.5#  223  S.W. 

655;  In  re  Sanford,  236  Mo.  665,  139  S.W.  376." 


We  would  also  direct  attention  to  t he  case  of  Bradford 
v.  Phelps  County,  210  S.W.  (2d)  996.  At  l.c.  1000,  the  Court 
stated: 


"Of  course,  the  Legislature  could  have  provided 
for  salaries  for  stenographers  of  prosecuting 
attorneys  in  counties  of  the  class  including 
Phelps  County,  quite  as  have  been  provided  by 
statute  in  counties  of  other  classification. 

For  example,  see  Laws  of  Missouri,  1945#  PP» 

574#  578,  and  583#  Mo.  R.S.A.  Secs.  12906  et  seq., 
12957  et  seq.,  13547.353  et  seq.  The  Legislature 
has  not  done  so.  This  does  not  mean  the  County 
Court  of  Phelps  County  should  not,  in  the  exer- 
cise of  its  discretion,  make  allowance  for  the 
expense  of  necessitous  stenographic  service 
to  the  prosecuting  attorney.  But,  in  the  absence 
of  legislation  providing  a salary  or  allowance 
for  a stenographer  or  for  stenographic  service 
for  the  prosecuting  attorney  of  Phelps  County,  the 
County  Budget  Law  means  the  County  Court  of  Phelps 
County  has  the  power  to  make  whatever  allowance  for 
stenographic  service  as  it,  in  its  discretion,  may 
deem  necessary  with  a regard  to  the  efficiency  of 
the  prosecuting  attorney’s  office,  and  to 
the  receipts  estimated  to  be  available 
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for  that  and  other  estimated  expenditures,  in  short 
to  approve  such  an  estimate  as  vill  promote  efficient 
and  eeonomlo  county  government*  To  put  it  in  another 
and  summary  way— since  Prosecuting  Attorney  could  not 
rely  on  a statute  particularly  providing  pay  for 
his  stenographic  service,  he  should  have  necessarily 
expected  suoh  an  allowance  as  the  County  Court  of  Phelps 
County  in  the  honest,  nonarbitrary  performance  of  its 
duty  under  the  County  Budget  Law  would  make*  County 
Budget  Law,  supra,  particularly  Sections  10912  and 
10917." 

At  l*o*  1001,  the  Court  stated: 

"We  have  noticed  the  Legislature  has  seen  fit 
to  delegate  to  the  county  court  discretionary 
powers  and  duties  under  Section  10917  of  the 
County  Budget  Law— the  county  court  can  be  said 
to  be  *the  agency  most  familiar  with  the  fiscal 
affairs  and  financial  condition  of  the  county* 

(State  ex  rel*  Dietrich  v*  Daues,  supra;  State 
ex  rel.  Dwyer  v*  Nolte,  supra),  as  well  as  the 
agency  most  likely  to  soundly  budget  estimated 
receipts  and  expenditures  to  the  end  of  efficiency 
and  economy  in  county  government*  It  seems  the 
county  court*s  exercise  of  Its  discretion  In 
the  performance  of  its  statutory  and  discretion- 
ary duty  should  not  be  interfered  with,  vacated 
or  set  aside,  except  in  a case  where  it  is 
dear  the  county  court  in  acting  abused  or 
arbitrarily  exercised  its  discretion  (or 
if  suoh  were  the  charge,  acted  fraudulently 
or  corruptly )•* 

We  would  also  direct  attention  to  the  case  of  Culver  v* 

Smith,  7ll  S.W.  (2d)  75k»  a case  decided  by  the  Supreme  Court 
of  Texas  in  193^*  At  L*c.  757*  the  Court  stated: 

"We  do  not  interpret  the  act  as  authorizing 
the  absolute,  unlimited,  or  unreasonable 
examination  of  the  books  and  records  required 
to  be  kept;  nor  the  unreasonable  inspection  of 
the  properties  therein  described*  In  interpreting 
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the  act  to  determine  wh  ther  It  confers  arbi- 
trary or  unreasonable  power,  it  must  be  con- 
sidered in  the  light  of  the  broader  powers 
exercised  by  the  Comoission  in  the  regulation 
of  the  petroleum  industry  under  the  Conserva- 
tion Laws.  When  so  considered  the  act  simply 
provides  that  the  Commission  do  the  acts  or 
things  required  when  'deemed  necessary'  and 
as  often  as  deemed  necessary  in  the  enforcement 
of  the  Conservation  Laws,  thus  invoking  the 
administrative  discretion  of  the  Commission. 

By  the  term  'administrative  discretion*  is 
meant  that  the  acts  or  things  required  to  be 
done  may  be  reached,  in  part  at  least,  upon 
the  basis  of  considerations  not  entirely  sus- 
ceptible of  proof  or  disproof  and  at  times 
which,  considering  the  c ir cumstances  and  the 
subject-matter  cannot  be  supplied  by  the  Legis- 
lature itself.  A statute  is  said  to  confer 
such  discretion  when  it  refers  the  commission 
or  officer  for  the  exercise  of  the  power  to  be- 
liefs, expectations,  tendencies  instead  of 
facts,  the  commission  or  officer  being  usually 
instructed  to  act,  or  to  do  the  things  required 
whoa  deemed  'fit,*  'proper,'  'appropriate,' 
'practicable,'  'necessary,'  'reasonable,'  or 
like  terms.  This  discretion  includes  all  mat- 
ters or  things  in  which  the  ascertainment  of 
a fact  is  legitimately  left  to  administrative 
discretion  which  enlarges  as  the  element  of 
future  probability  preponderates  over  that  of 
present  conditions,  the  fundamental  purpose 
of  an  administrative  power  or  regulation  being 
to  fill  up  details  which  arise  in  the  course 
of  the  performance  of  the  act  or  duty  speci- 
fied or  required.  United  Stat  es  v.  Grimaud, 

220  U.S.  506  , 31  S.  Ct.  lj.30,  55  L.  Ed.  563l 
Wayman  v.  Southard,  10  Wheat.  1,  6 L.  Ed.  253* 
Freund  On  Administrative  Powers  Over  Persons 
and  Property,  71." 


We  would  also  direct  your  attention  to  the  case  of  Ravettino 
v.  City  of  San  Diego,  160  P.  (2d)  52,  a case  decided  in  1914-5  by 
the  District  Court  of  Appeal  of  the  Fourth  California  District. 

At  l.c.  57,  the  court  stated: 


"In  general,  powers  given  to  municipal  cor- 
porations include  the  further  power  to  employ 
such  modes  of  procedure  as  are  appropriate 
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and  necessary  for  their  effective  exercise. 

The  delegation  of  power  to  municipal  cor- 
porations, without  providing  the  mode  for 
carrying  such  power  into  effect,  impliedly 
gives  them  the  right  to  select  lawful  and 
reasonable  means  whereby  that  power  is  to 
be  carried  out.  All  doubts  as  to  the  pro- 
priety of  means  used  in  the  exercise  of  an 
undoubted  municipal  power  should  be  resolved 
in  favor  of  the  municipality,  where  there  is 
no  abuse  of  power  or  discretion*  a a 

In  view  of  the  above  it  would  appear  to  us  that  the  Chiro- 
practic 3oard  of  Missouri  would  have  the  power  to  hire  an  in- 
vestigator, to  be  paid  by  a legislative  appropriation  out  of 
the  Chiropractic  Board  fund,  to  aid  the  Chiropractic  Board  in 
the  discharge  of  the  duty  imposed  upon  it  by  the  Legislature 
in  paragraph  1,  Section  331*060,  supra,  which  duty  is  in  gen- 
eral to  investigate  members  of  the  chiropractic  profession  who 
are  charged  or  who  are  suspected  of  immoral  or  illegal  actions, 
and  that  the  Legislature  would  have  the  power  to  make  such  an 
appropriation. 

In  our  consideration  of  this  matter,  we  cannot  overlook 
what  we  deem  to  be  its  practical  aspect.  There  are  In  the  state 
of  Missouri  approximately  1250  licensed  chiropractors  scattered 
throughout  the  state.  The  Chiropractic  Board  consists  of  five 
members*  It  may  be  assumed  that  these  five  members  were  chosen 
to  be  members  of  the  Chiropractic  Board  because  of  eminence  in 
their  profession.  Being  eminent,  it  may  therefore  be  assumed 
that  they  are  busy  with  their  professional  activities  and  can- 
not, without  great  personal  sacrifice,  devote  much  of  their  time 
to  traveling  about  the  state  conducting  Investigations,  nor  can 
they  be  expected  to  do  so.  If,  therefore,  adequate  Investiga- 
tion is  to  be  made.  It  would  appear  that  it  would  have  to  be 
done  by  a hired  investigator.  Furthermore,  in  view  of  the  fact 
that  the  board  members  are  generally  well-known  to  the  members 
of  their  profession,  they  would  be  greatly  Impeded  in  making  a 
personal  investigation* 

The  appropriation  cou  ld  Include  necessary  traveling  ex- 
penses and  compensation  to  be  paid  witnesses  who.  In  the  opinion 
of  the  Chiropractic  Board,  are  necessary  for  a full  and  complete 
hearing  against  members  of  the  chiropractic  profession  who  are 
charged  with  immoral  or  illegal  actions.  It  may  be  added  fur- 
ther, that  the  witnesses  contemplated  herein  are  only  such  wit- 
nesses as  are  requested  by  the  Board  to  appear  and  not  to  any 
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witnesses  whom  the  accused  person  may  desire  to  have  present  in 
his  behalf.  We  may  further  point  out  that  all  such  witnesses 
summoned  by  the  Chiropractic  Board  will  be  those  who  voluntarily 
appear,  since  t he  Chiropractic  Board  does  not  have  the  power  to 
obtdn  witnesses  by  subpoena.  The  case  of  State  ex  rel.  Hurwits, 
v.  North,  2614.  S.W.  678,  holds  that  a Board  does  not  have  the 
power  to  obtain  witnesses  by  subpoena  unless  that  power  is  by 
the  Legislature  conferred  upon  it. 

QNCLUSIOH 

It  is  the  opinion  of  this  department  that  the  Chiropractic 
Board  of  Missouri  has  the  ai  thority  to  hire  an  investigator,  to 
be  paid  by  a legislative  appropriation  out  of  the  Chiropractic 
Board  fund, to  assist  the  Chiropractic  3oard  in  carrying  out  the 
duty  imposed  on  it  to  investigate  all  members  of  their  profes- 
sion who  are  charged  with  or  suspected  of  immoral  or  illegal 
actions. 


APPROVED* 


. ■ 


/ ^ 


ATTORNEY  GENERAL 


Respectfully  submitted. 


HUrfab 


HUGH  P.  WILLIAMS GU 
Assistant  Attorney  General 


COUNTIES: 

CARE  OP  INSANE  PERSONS: 
'COLLECTION  OF  EXPENSES: 
FOR  MAINTENANCE  OF  INSANE 
PERSONS: 

PROBATE  COURT: 


County  expenses  incurred  in  support  and 
maintenance  of  an  insane  person  may  be 
recovered  by  the  county  from  such  insane 
person's  guardian  and  curator  or  adminis- 
trator. 


February  18,  1952 


Honorable  Phillip  A.  Grimes 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  of  this  department,  the  pertinent  part  of  which  is  as 
follows: 


"The  situation  has  arisen  here  in  Boone  County, 
as  I am  sure  it  has  in  other  counties,  in  which 
incompetent  persons  confined  in  the  state 
hospitals  at  county  expense  later  oome  in  to 
possession  of  funds  which  might  be  used  to  repay 
the  county  for  the  expense  theretofore  spent. 
Frequently  the  guardian  is  anxious  to  use  these 
funds  for  that  purpose. 

"We  have  such  a case  now  in  which  a ward  has  been 
maintained  at  county  expense  for  over  35  years 
and  has  recently  oome  in  to  possession  through  a 
litigation  windfall  of  approximately  $900.00. 

The  question  for  which  I request  an  answer  from 
your  office  is  as  follows: 

"'Is  it  permissable  for  the  county  to 
aooept  reimbursement  for  this  expense, 
the  guardian  being  willing?  Is  it  proper 
for  the  Probate  Court  to  approve  the 
guardian  settlement  in  making  such  pay- 
ment to  the  County? ' " 

Section  202.260,  RSMo  19*9.  reads  as  follows: 

"In  all  cases  of  appropriation  out  of  the 
county  treasury  for  the  support  and  main- 
tenance or  confinement  of  any  insane  person, 
the  amount  thereof  may  be  recovered  by  the 
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county  from  any  person  who,  by  law,  la  bound 
to  provide  for  the  aupport  and  maintenance  of  such 
person.  If  there  be  any  of  sufficient  ability 
to  pay  the  same,  and  also  the  county  may  recover 
the  amount  of  said  appropriations  from  the  estate 
of  such  insane  person. ■ 

The  above  set  out  statute  allows  the  county  to  submit  a bill 
covering  the  expenses  of  over  thirty-five  years  rendered  in  favor 
of  the  indigent  Insane  person  mentioned  In  your  letter  who  has 
been  paid  for  by  the  county  for  that  time.  Of  course  this  is  to 
be  an  Itemized  bill  and  no  doubt  will  amount  to  much  more  than 
the  $900.00  in  the  estate  of  the  deceased  indigent  insane  person. 
This  bill  should  then  be  attached  to  a claim  and  presented  to 
the  administrator  of  the  deceased's  estate  as  any  claim  would  be 
and  should  be  allowed  by  the  probate  court.  Of  course  we  realize 
that  if  the  court  allows  the  claim  and  it  is  much  in  excess  of 
the  $900.00  in  the  sstats  all  that  the  oounty  can  hope  to  recover 
is  the  $900.00  at  most. 

You  cits  me  the  eases  of  Montgomery  County  v.  Gupton, 
administrator,  139  Mo.  303;  and  Charlton  County  v.  Hartman,  190  Mo. 
71#  both  of  which  cases  hold  that  the  oounty  cannot  recover  from 
the  guardian,  curator  or  administrator  of  an  insane  person.  This 
was  true  in  the  days  when  these  cases  were  decided  because  of  the 
faot  the  statute  under  which  they  were  decided  was  different 
from  what  it  Is  at  present.  In  these  cases  decided  under  the 
ReTlssd  Statutes  of  I889, (Section  55571  the  statute  read  as 
follows: 

"'In  all  cases  of  appropriations  out  of  the 
county  treasury  for  the  support  and  maintenance 
or  confinement  of  any  insane  person,  the  amount 
thereof  may  be  recovered  by  the  county  from 
any  person  who  by  law,  is  bound  to  provide  for 
the  support  and  maintenance  of  such  person.  If 
there  be  any  of  sufficient  ability  to  pay  the 
same. 

The  statute  was  not  amended  until  1927  when  it  was  enacted 
in  Its  present  form  by  adding  ths  words  "and  also  the  county 
may  recover  the  amount  of  said  appropriations  from  the  estate  of 
such  insane  persons,"  which  addition  to  the  statute  is  the  reason 
for  our  holding  here  that  the  county's  expenses  incurred  in  behalf 
of  the  indigent  insane  during  his  lifetime  or  after  his  death  could 
be  obtained  during  his  lifetime  from  the  guardian  and  curator  of 
the  said  Indigent  insane  person  or  by  a claim  filed  with  his 
executor  or  administrator  after  his  death,  but  as  we  have  suggested 
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the  submission  of  the  county's  Itemized  bill  to  be  allowed  by  the 
probate  court  as  in  all  claims  in  probate  estates* 

In  the  case  of  Barry  County  v.  Glass,  l6o  S.W*(2d)  806,  the 
Springfield  Court  of  Appeals  held  that  the  county  could  recover  and 
said  at  l*e*  809s 

"Section  500  of  the  1939  Revision  of  our 
Statutes  reads  as  follows:  'In  all  cases 
of  appropriation  out  of  the  county  treasury 
for  the  support  and  maintenance  or  confine* 
ment  of  any  insane  person,  the  amount  thereof 
may  be  recovered  by  the  county  from  any  person 
who,  by  law,  is  bound  to  provide  for  the  support 
and  maintenance  of  auen  parson,  if  there  be  any 
of  sufficient  ability  to  pay  the  same,  and  alao 
the  county  may  recover  the*  amount  of  said  appx-o- 
^iat.ionV_f.rom  the  estate  of  ,;uc..  Insane  person*' 

( italics  ours*) The  same  provision  is  contained 
in  Section  501*  R.S*  1929,  and  that  provision 
was  in  full  force  and  effect  when  Glass  was 
confined  in  the  State  Hospital  at  Hevada,  Missouri, 
as  a county  indigent  patient,  and,  under  that  section, 
the  estate  of  Char lea  W*  Glass,  an  insane  person, 
was  clearly  liable  for  the  money  previously  paid  out 
by  Barry  County*" 
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It  la  therefore  the  opinion  of  this  office  that  the  claim  of  a 
county  for  its  expenses  Incurred  in  the  support  and  maintenance  of 
an  Insane  person  can  be  co Hooted  from  the  Insane  person's  guardian 
and  curator  or  the  administrator  of  an  Insane  person's  estate  under 
Section  202*260,  RSMo  19^9*  &a  now  enacted* 


Respectfully  submitted. 


APPROVED:  ^ 

™ WP- 

J.  i.  flo&SR — 

Attorney  General 


▲.  BERTRAM  ELAM 
Assistant  Attorney  General 
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OFFICERS: 
COUNTY  CLERK: 


County  clerk  who  holds  over  after 
January  1,  1950,  holds  office  until 
his  successor  is  appointed  and  quali- 
fied or  until  1952,  when  his  successor 
is  elected  and  qualified. 


March  11,  1952 


Honorable  Friend  B.  Greene 
Prosecuting  Attorney  of 
Shannon  County 
Eminence,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion  of  this 
department  which  request  reads  as  follows: 

"Willard  Swiney  was  elected  as  County 
Clerk  of  Shannon  County,  at  the  General 
Election  held  for  the  year  1950*  He 
did  not  qualify  - his  Commission  was 
never  delivered  to  him. 

"Robert  L.  Cowan,  the  incumbent  held 
over,  as  County  Clerk,  under  the  pro- 
visions of  Section  51*020  RS  19^9* 

"Under  these  circumstances  your  opinion 
is  asked  as  to  whether  Cowan's  term  will 
expire  on  the  31st  day  of  December,  1952 
or  December  31st  1954 •" 

Section  51.020,  RSMo  1949,  provides  for  the  election  and  term  of  office 
of  county  clerks  as  follows: 

"At  the  general  election  in  the  year 
1946,  and  every  four  years  thereafter, 
the  qualified  electors  of  the  county  at 
large  in  each  county  in  this  state  shall 
elect  a clerk  of  the  county  court,  who 
shall  be  commissioned  by  the  governor 
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and  who  shall  hold  hi3  office  for  a term 
of  four  years  and  until  his  successor  la 
duly  elected  or  appointed  andf  qualified.^ 
lLacn  clerk  oJ*  the  county  court  shall  enter 
upon  the  duties  of  his  office  on  the  first 
day  of  January  next  after  his  election; 
provided,  that  the  term  of  office  of 
persons  holding  the  office  of  clerk  of 
the  county  court  at  the  time  this  section 
shall  take  effect  shall  not  be  vacated  or 
affected  thereby." 

(Underscoring  ours.) 

Section  12,  Article  VII,  of  the  Constitution  of  Missouri,  1945, 
provides  as  follows: 

"Except  as  provided  in  this  Constitution, 
and  subject  to  the  right  of  resignation, 
all  officers  shall  hold  office  for  the 
term  thereof,  and  until  their  successors 
are  duly  elected  or  appointed  and  qualified." 

Section  105.010,  RSMo  1949,  provides: 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall 
hold  their  offices  until  their  successors 
are  elected  or  appointed,  commissioned  and 
qualified." 

Under  the  provisions  of  section  12,  Article  VII,  of  the 
Constitution,  Section  51.020  and  Section  105.010,  RSMo  1949,  the 
person  who  held  the  office  of  county  clerk  in  1950  and  who  now 
fills  that  office,  holds  the  office  because  his  successor  elected 
at  the  general  election  in  1950  failed  to  qualify. 

The  general  rule  of  law  in  such  cases  is  found  in  46  O.J., 
Officers,  Section  111,  page  969  as  follows: 

"In  many  states  it  is  provided  by  the 
Constitution  or  by  statute  that  officers 
shall  hold  over  after  the  expiration  of 
their  terms  until  their  successors  are 
elected  or  appointed  and  have  qualified. 

Under  a provision  that  officers  shall  hold 
over  until  their  successors  are  "elected" 
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and  qualified,  the  officer  holding  over 
is  in  all  respects  a de  jure  officer,  and 
the  expiration  of  the  term  does  not  produce 
a vacancy." 

See  also  43  American  Jurisprudence,  Public  Officers,  Section 
161,  pages  19  and  20. 

The  above  rule  is  adopted  by  the  courts  of  this  state.  In 
State  ex  inf.  Hulen  v.  Brown,  274  S.  W.  965,  220  Mo.  App,  468,  the 
Kansas  City  Court  of  Appeals  said  at  page  967  (S.W.): 

"The  lav/  is  well  settled  that  where  a 
public  officer  is  elected  or  appointed 
to  hold  office  for  a definite  period,  and 
until  his  successor  is  appointed  or  elected 
and  qualified,  failure  to  appoint  or  elect  a 
successor  at  the  end  of  such  period  does  not 
work  a vacancy.  State  ex  rel.  Lusk,  18  Mo. 

333;  State  ex  rel.  Stevenson  v.  Smith,  87  Mo. 

158.  It  follows  that  the  incumbent  properly 
holds  until  his  successor  is  elected  or 
appointed  and  qualified,  and  it  is  then  only 
that  his  term  expires.  State  ex  rel.  Robinson 
v.  Thompson,  38  Mo.  192;  State  ex  rel.  v. 

Ransom,  73  Mo.  78, 

"The  law  under  which  appellants  were  appointed 
fixed  their  terms  of  office  at  one  year,  and 
contemplated  that  at  the  end  of  that  time  new 
appointments  would  be  made.  But,  since  the 
appointing  power  might  not  be  properly  exer- 
cised, to  prevent  a vacancy  the  law  provided 
for  the  incumbents  to  hold  over  until  their 
successors  were  appointed  and  qualified. 

This  is  a wise  rule  as  applied  to  public 
officers,  for  thereby  the  public  is  pro- 
tected from  possible  evils  naturally  attend- 
ant upon  a situation  wherein  neglect  and 
waste  might  result.  This  contingency,  as 
contemplated  by  law,  enters  into  every  such 
appointment,  and  it  must  be  concluded  that 
the  time  an  incumbent  holds  over  the  des- 
ignated period  is  as  much  a part  of  his 
term  of  office  as  that  which  precedes  the 
date  when  the  new  appointment  should  be 
made.  The  authorities  are  uniform  on  this 
rule,  and  we  think  there  can  be  no  ouestion 
about  it." 
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In  the  case  of  Langston  et  al,  v.  Howell  county,  79  S . ...  (2d) 

99,  the  apnointment  of  a county  highway  engineer  for  a period  of 
one  year  was  considered.  In  that  case  a new  highway  engineer  was 
not  apoointed  after  the  expiration  of  the  one  year  term.  The  Supreme 
Court  of  Missouri  held,  even  in  the  absence  of  language  in  the 
appointment  to  the  effect  that  said  appointment  extended  until  a 
successor  was  appointed  and  qualified,  that  said  county  highway 
engineer  was  entitled  to  hold  his  office  until  his  successor  was 
appointed  and  qualified. 

We  feel  that  it  is  necessary  to  here  point  out  that  the  term 
vacancy,  as  used  in  the  portion  quoted  from  C.  J.,  supra,  and  in 
the  case  of  State  ex  inf.  Hulen  v.  Brown,  supra,  is  intended  to 
mean  an  absolute  vacancy  where  no  one  is  or  could  occupy  the 
office  and  discharge  the  duties  of  said  office.  It  does  not  mean 
a vacancy  in  the  sense  that  the  office  should,  as  provided  by  law, 
be  filled  by  appointment  or  election  notwithstanding  the  fact  that 
the  incumbent  is  holding  over. 

Section  51*090,  iiSMo  1949,  provides  the  proper  procedure  in 
case  of  a vacancy  in  the  office  of  clerk  of  the  county  court  and 
reads  as  follows: 

H.,hen  any  vacancy  shall  occur  in  the 
office  of  clerk  of  the  county  court  by 
death,  resignation,  removal,  refusal  to 
act,  or  other*, vise,  it  shall  be  the  duty 
of  the  governor  to  fill  such  vacancy  by 
appointing  some  eligible  person  to  said 
office,  who  shall  discharge  the  duties 
thereof  until  the  next  general  election, 
at  which  time  a clerk  shall  be  chosen  for 
the  remainder  of  the  terra,  who  3hall  hold 
his  office  until  his  successor  is  duly 
elected  or  appointed  and  qualified,  unless 
sooner  removed.” 

Section  105.030,  RSMo  1949,  provides  for  the  filling  of 
vacancies  in  any  state  or  county  office  originally  filled  by 
election  as  follows: 

"whenever  any  vacancy,  caused  in  any 
manner  or  by  any  means  whatsoever,  shall  occur 
or  exist  in  any  state  or  county  office  originally 
filled  by  election  by  the  people,  other  than 
the  office  of  lientenant  governor,  state 
senator,  representative,  sheriff  or  coroner, 
such  vacancy  shall  be  filled  by  appointment 
by  the  governor;  and  the  person  so  apoointed 
shall,  after  having  duly  qualified  and  entered 
upon  the  discharge  of  his  duties  under  such 
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appointment,  continue  in  such  office  until 
the  first  Monday  in  January  next  following  the 
first  ensuing  general  election  - at  which  said 
general  election  a person  shall  be  elected  to 
fill  the  unexpired  portion  of  such  term,  or 
for  the  ensuing  regular  term,  as  the  case  may 
be,  and  shall  enter  upon  the  discharge  of  the 
duties  of  such  office  the  first  Monday  in 
January  next  following  said  election;  pro- 
vided, however,  that  when  the  term  to  be 
filled  begins  or  shall  begin  on  any  day 
other  than  the  first  Monday  in  January,  the 
appointee  of  the  governor  shall  be  entitled 
to  hold  such  office  until  such  other  date*” 

In  the  case  of  State  of  Missouri  ex  rel.  Bothwell  v.  Green, 

352  Mo.  £01,  a county  collector  was  elected  at  the  general  election 
in  194-2  for  a term  to  commence  March  1,  194-3*  Said  collector  died 
December  25,  1942,  before  the  expiration  of  his  current  term  and 
before  he  had  qualified  for  the  succeeding  term.  On  December  30, 
1942,  the  governor  made  an  appointment  to  fill  the  vacancy  created 
by  the  collector1 s death  for  the  term  ending  March  1,  1943,  after 
March  1,  1943,  the  appointee  held  over  in  office  and  the  question 
presented  to  the  court  was  whether  the  appointee  could  hold  over 
until  a successor  was  elected  at  the  general  election  in  1946,  or 
until  the  general  election  in  1944,  a question  almost  parallel  to 
the  one  presented  here.  The  court  in  its  decision  stated  that 
Section  11509  R.S.  Mo,  1939,  now  Section  105.030,  RSMo  1949, 
quoted  above,  must  be  read  in  conjunction  with  the  statute  on 
collectors.  Stating  that  there  was  clearly  a vacancy  (as  distin- 
guished from  absolute  vacancy,  since  the  appointee  was  here  occupy- 
ing the  office),  the  court  said: 

"Applying  the  provisions  of  Section 
11509  to  this  case  we  find:  a vacancy 
occurred  upon  the  death  of  Greer,  the 
vacancy  was  filled  by  the  appointment 
of  Hazel  Palmer,  her  term  under  the’ 
appointment  expires  at  the  day  designated 
for  the  beginning  of  the  term,  that  is 
March  1,  after  the  first  ensuing  general 
election,  namely  the  general  election  to 
be  held  in  November,  1944;  and  her  successor 
should  be  elected  to  serve  the  remainder  of  the 
term  at  the  general  election  in  November,  1944. 
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•'The  legislative  policy  for  filling  vacancies 
has  been  described  by  the  learned  Judge  White 
in  State  ex  inf.  Barrett  v.  McClure,  299  Mo* 

633,  253  S.  Vi.  743*  That  case  construed  Sec- 
tion 11509  and  held  it  plainly  provided  an 
election  may  be  had  for  an  unexpired  term 
* and  the  governor  would  have  no  authority  to 

make  an  appointment  which  would  conflict  with 
such  provision.  Judge  White  then  stated: 
fOriginally  special  elections  were  provided 
for  to  fill  vacancies,  so  as  to  cut  short 
the  tenure  of  appointees.  Apparently  the 
expense  and  trouble  of  having  special  elec- 
tions to  fill  vacancies  caused  the  legislature 
in  1379  to  provide  for  vacancies  to  be  filled 
by  appointment  until  the  next  succeeding 
general  election.  This  shows  that  the  legis- 
lative policy  of  the  state  has  been  to  fill 
a vacancy  for  an  elective  office  by  election 
as  soon  as  practicable  after  the  vacancy 
occurs. f ’’ 

Since  Section  51.090,  supra,  is  a statute  dealing  only  with 
vacancies  in  the  office  of  clerk  of  the  county  court,  we  believe 
that  it  should  receive  the  same  interpretation  as  Section  105.030, 
(11509  H.  S.  Mo.  1939)  in  the  Bothwell  case.  Especially  enumerated 
in  Section  51.090  as  grounds  for  a vacancy  to  be  filled  by  appoint- 
ment are  ,r death,  resignation,  removal,  refusal  to  act,  or  otherwise.” 
It  is  a familiar  rule  of  statutory  construction  that  in  arriving 
at  the  intention  of  the  legislature  an  act  should  be  considered  as 
a whole.  State  ex  rel.  McKittrick  v.  Caroline  Products  Co.,  346 
Mo,  1049,  and  the  obscurity  of  a word  or  phrase  may  be  removed  by 
reference  to  associated  words.  0*Malley  v.  Continental  Life 
Insurance  Co.,  335  Mo.  1135.  The  terms  death,  resignation  and 
removal  denote  an  absolute  vacancy  not  one  which  must  be  deter- 
mined by  court  action.  Construing  the  term  ’’refusal  to  act”  with 
the  preceding  terms,  we  believe  that  it  was  intended  to  mean  a re- 
fusal to  qualify,  since  Section  51.270  provides  that  a refusal  to 
act  when  in  office  shall  constitute  a misdemeanor ' for  which  the 
clerk  can  be  removed  by  proper  proceeding  under  Section  51.250. 

Therefore,  having  determined  that  under  Section  51.090,  a 
vacancy  exists  in  the  office  of  clerk  of  the  county  court  of 
Shannon  County,  we  are  of  the  opinion  that  the  incumbent  now 
holding  over  will  hold  the  office  until  his  successor  is  apoointed, 
qualified  anc!  commissioned  or  until  a successor  is  elected,  quali- 
fied and  commissioned  at  the  general  election  held  in  1952  by 
virtue  of  Section  51.090. 


Honorable  Friend  B.  Greene 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
incumbent  county  clerk  now  holding  over  in  office  by  virtue  of  a 
vacancy  created  by  the  county  clerk’s  elect  refusal  to  qualify 
will  remain  in  office  until  such  time  as  his  tenure  is  terminated 
by  the  appointment  and  qualification  of  a successor  under  the 
provisions  of  Section  51.090,  or  until  his  successor  is  elected 
at  the  general  election  held  in  1952,  commissioned  and  qualified. 


Respectfully  submitted. 


b.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


/ 


TTeTTaylUr 

Attorney  General 


' 
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Under  Sec.  45S.O&0,  RSMo  1949,  court 
to  order  insanity  hearing  costs  paid 
from  insane ’s  estate  if  sufficient. 

If  insufficient  to  order  county  to 
pay  costs;  to  follow  procedure  under 
Sec.  202.160,  R.S.Mo  1949.  If  person 
discharged  to  order  costs  paid  by 
informant,  under  Sec.  45S.090,  court 
cannot  legally  accept  costs  from  in- 
formant or  any  other  person.  Under 
Sec.  49.270,  county  court  can  accept 
for  county,  reimbursement  of  amount 
of  maintenance  of  indigent  insane  in 
state  hospital  when  made  by  one  not 
legally,  liable  for  insane’s  support, 
and  not  from  insane’s  estate. 

June  10,  1952  , 

Honorable  Philip  A.  Grimes 
Prosecuting  Attorney  of  Boone 
County 

Columbia,  Missouri 
Dear  Sir: 

Your  request  for  a legal  opinion  of  this  department  has  been 
received  and  reads  as  follows: 

"Enclosed  herewith  you  will  find  a letter 
dated  larch  21,  1952  from  the  Honorable 
Howard  B.  Lang,  Probate  Judge  of  Boone 
County,  Missouri. 

"He  is  seeking  some  information  with  re- 
ference to  the  handling  of  funds  as  concerns 
the  county  and  the  Probate  office.  This 
letter,  I think  will  be  self-explanatory. 

One  of  his  questions,  as  I see  it,  is  would 
the  probate  Court  be  acting  properly  and 
without  any  personal  liability  if  he  accepted 
the  costs  of  an  incompetency  hearing  from  the 
persons  requesting  such  hearing,  and  then, 
directly  disburse  this  cost  out  of  the  proper 
parties,  such  as  physician,  attorney  without 
ever  disbursing  this  money  into  the  county 
treasury? 

"Another  aspect  of  the  same  question  is  if 
this  cost  is  charged  to  the  county  and  paid 
out  by  the  county  treasurer  would  the  Probate 
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Court  be  acting  properly,  provided  the 
people  are  willing  to  pay  the  same,  if  he 
accepted  their  gift  or  donation  of  the  amount 
of  money  and  then  deposited  it  to  the  credit 
of  the  county.  I believe  the  Probate  Judge 
would  prefer  the  first  method  in  that  he 
would  like  to  handle  the  money  himself  and 
not  run  it  through  the  county  treasury.  It 
should  be  understood  clearly,  however,  that 
he  is  going  to  have  a separate  account  and 
keep  accurate  and  complete  books  on  it,  which 
would  remain  part  of  the  Probate  records. 

"Another  question  a8  I see  it  is,  that  in 
the  event  a person  is  adjudged  incompetent  and 
is  sent  to  a state  institution  as  a county 
patient,  can  the  county  accept  a donation  or 
contribution  of  the  amount  which  the  county 
pays  for  such  county  patient,  to-wit:  a $6 
a month  maintenance  as  reimbursement;  I 
would  appreciate  your  answer  to  the  above 
questions." 

Section  458.Qr.0,  RSMo  1949,  authorises  sanity  hearings  to  be 
had  in  probate  court  and  provides  the  procedure  to  be  followed. 
Said  section  reads  as  follows: 


"If  information  in  writing,  verified  by 
the  informant  on  his  best  information 
and  belief,  be  given  to  the  probate 
court  that  any  person  in  its  county  is 
an  idiot,  lunatic  or  person  of  unsound 
mind,  and  incapable  of  managing  his 
affairs,  and  praying  that  an  inquiry 
thereinto  be  had,  the  court,  if  satisfied 
there  is  good  cause  for  the  exercise  of 
its  jurisdiction,  shall  cause  the  facts 
to  be  inquired  into  by  a jury;  provided, 
that  if  neither  the  party  giving  the  in- 
formation in  writing,  nor  the  party  whose 
sanity  is  being  inquired  into  call  for  or 
demand  a jury,  then  the  facts  may  be  in- 
quired into  by  the  court  sitting  as  a 
jury." 


Section  45#*0&0,  RSNo  1949,  provides  when  the  county  shall  be 
liable  for  the  payment  of  the  costs  of  holding  a sanity  hearing,  and 
reads  as  follows: 


"When  any  person  shall  be  found  to  be 
insane  according  to  the  preceding  pro-  ' 
visions,  the  costs  of  the  proceedings 
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Bhall  be  paid  out  of  his  estate,  or, 

If  that  be  insufficient , by  the  county." 

Section  45&.090,  HSI-io  1949,  provides  when  the  costs  of  the 
sanity  hearing  shall  be  paid  by  the  informant,  and  reads  as  follows 

"If  the  person  alleged  to  be  insane  shall 
be  discharged,  the  cost  shall  be  paid  by 
the  person  at  whose  instance  the  proceeding 
is  had,  unless  said  person  be  an  officer, 
acting  officially  according  to  the  pro- 
visions of  this  chapter,  in  which  case  the 
cost  shall  be  paid  by  the  county." 

In  the  event  the  person  whose  sanity  is  bein ; inquired  into  is 
found  to  be  insane,  indigent,  and  a fit  subject  to  be  sent  to  a 
state  hospital  for  treatment.  Section  202.160  RSMo  1949,  sets  out 
the  procedure  to  be  followed,  and  what  the  court's  order  shall 
contain.  Said  section  reads  as  follows: 


"If,  after  such  examination,  the  court 
or  the  jury,  if  one  shall  have  been  em- 
ployed, shall  be  satisfied  of  the  truth 
of  the  facts  3et  forth  in  the  statement, 
the  court  shall  cause  a suitable  order 
to  be  entered  of  record,  upon  its  own 
decision,  or,  where  the  verdict  of  the 
jury  has  been  rendered,  upon  the  verdict. 

And  such  order  shall  further  set  forth 
that  the  person  found  to  be  insane  is  a 
fit  subject  to  be  sent  to  a state  hospital, 
naming  the  particular  hospital,  to  undergo 
treatment  therein;  and  shall  further  require 
the  medical  witness  forthwith  to  make  out 
such  a detailed  history  of  the  case  as  is 
required  by  section  202.200;  and,  also,  that  the 
costs  of  this  examination  be  paid  out  of  the 
treasury  of  the  county;  thereupon,  the  clerk  or 
judge  of  the  court  shall  forthwith  issue  a 
certified  copy  of  the  court's  order  and  com- 
mitment, and  deliver  the  same  to  the  officer 
or  oerson  who  is  to  transmit  such  patient  to 
sucn  hospital.  The  clerk  or  judge  shall,  there- 
upon, in  due  season,  for  conveyance  of  such 
person  to  the  state  hospital  by  the  appointed 
time,  issue  his  warrant  to  the  sheriff  of  his 
county,  or  any  other  suitable  person,  command- 
ing him  forthwith  to  arrest  such  insane  person 
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and  convey  him  to  the  state  hospital  designated 
in  the  order.  If  the  clerk  or  judge  be  satis- 
fied of  its  necessity,  he  may  authorize  one 
or  more  assistants  to  be  employed." 

It  is  noted  that  your  first  question  deals  with  the  subject  of 
the  costs  of  insanity  hearings  and  specifically  inquires  whether  the 
court  may  legally  accept  the  costs  from  persons  requesting  the  hearing, 
(whom  we  take  to  refer  to  informants)  and  then  if  the  court  is  auth- 
orized to:  (1)  pay  the  costs  to  each  person  to  whom  costs  are  due 
by  reason  of  the  hearing,  (2)  or  if  the  county  court  may  accept  the 
cost 8 and  pay  it  to  the  county  treasurer  who  would  then  pay  it  to 
those  entitled  to  costs. 

In  regard  to  the  subject  of  costs  in  civil  proceedings  (and  in 
the  case  of  Terry  v.  Holtcarap,  51  S.W.  (2d)  13,  it  was  held  that 
an  insanity  proceeding  was  a civil,  rather  than  a criminal  pro- 
ceeding) it  has  long  been  the  rule  that  costs  are  matters  governed 
by  statute.  In  the  case  of  Ex  Parte  Nelson,  253  Mo.  627,  the  court 
said  at  l.c.  623: 

"At  common  law  no  costs  were  recoverable. 

(City  of  St.  Louis  v.  Meintr. , 107  Mo.  611.) 

Costn  in  Missouri  being  therefore,  purely 
creatures  of  the  statute,  enactments  in 
relation  thereto  must  be  strictly  construed. 

(State  ex  rel.  v.  Seibert,  130  Mo.,  l.c.  217; 

St.  Louis  It  Gulf  Railway  Co.  v.  Cape  Girardeau, 
etc,  Railway  Co.  126  Mo.  App.  272;  Lucas  v. 

Brown,  127  Mo.  App.  645«)" 

In  the  case  of  In  Re  Thomasson,  159  S.W.  (2d)  626,  in  discussing 
the  subject  of  costs,  the  court  at  l.c.  623  said: 

"Assuming,  even,  that  a court  may  enter  a 
judgment  for  costs  though  dismissing  or  abating 
the  cause  for  want  of  jurisdiction  (Ensworth  v. 

Curd,  63  Mo.  232;  State  v. Thompson,  31  Mo.  163), 
yet  we  are  of  the  opinion  that  the  circuit  court  had 
no  jurisdiction  to  enter  a judgment  for  the  costs  against 
the  estate  of  Thomasson,  after  the  entry  of  appearance 
by  the  administratrices  now  representing  Thomasson  and 
yet  one  of  them  bein;;  the  informant  in  the  principal 
proceeding  and  his  adversary  in  the  ninety-day  trial  on 
the  pleas  to  the  jurisdiction.  The  parties  do  not 
cite  us  to  a statute  or  a case  specifically  covering 
a situation  such  as  we  have  here.  In  the  first  place 
costs  were  unknown  to  the  common  law  and  one's  right 
to  costs  is  now  wholly  dependent  on  statutory  pro- 
visions allowing  them.  And  such  statutes  are 
strictly  construed.  7 R.C.L.  Sec,  p.  731;  Van  Trump 


v.  Senneraan,  193*  to.  App.  617,  137  S.W.  124; 
iix  parte  Nelson,  253  No.  627,  162  S.W.  167. 

There  being  no  statute  specifically  allowing 
cost 8 in  such  instances  or  under  such  cir- 
cumstances or  in  such  a manner  is  sufficient 
to  exclude  the  claims  of  the  appellant.  City 
of  St.  Louis  t.  Meintz,  107  Mo.  611,  IS  S.  w. 

30;  State  ex  rel.  Clarke  v.  Wilder,  197  to. 

27,  94  S.W.  499,  Our  statutes  governing  in- 
sanity proceedings,  such  as  were  instituted  here 
(Art.  IS,  Ch.  1,  Sections  447-503.  RS  Mo.  1939, 

Mo.  St.  Ann.  Sections  443-507,  pp.  230-304) 
allow  costs  paid  out  of  an  alleged  insane  person's 
estate  when  he  1 shall  be  found  to  be  insane, 
according  to  the  preceding  provisions*  ann  if  he 
be  discharged  the  costs  are  to  be  paid  by  the 
Informant.  Sections  453.  454.  3.S.  Ko.  1939.  Mo. 
St.  Ann.  Sections  454,  455,  P#  236.  And  so,  there 
being  no  statute  fitting  the  facts  of  this  case 
there  would  be  no  jurisdiction  to  award  costs  as 
was  done,  presumably  by  piecing  several  statutes 
together  and  giving  them  a most  liberal  con- 
struction." 


(Underscoring  ours.) 

In  view  of  the  holdings  in  the  above  quoted  cases  and  statutes, 
it  appears  quite  clear  how  the  costs  of  an  insanity  proceeding  shall 
be  taxed. 

In  the  event  the  person  whose  sanity  is  being  inquired  into 
is  found  to  be  insane  by  a jury,  or  by  the  court  sitting  as  a jury, 
and  the  court  finds  that  the  insane  person  has  an  estate  and  is 
financially  able  to  pay  the  costs,  then  it  shall  be  the  duty  of  the 
court  to  order  the  costs  of  the  proceedings  paid  by  the  curator  of 
the  estate  of  the  insane  person  under  the  provisions  of  Section 
453.030,  supra.  However,  if  the  court  finds  that  the  estate  of  the 
insane  person  is  insufficient  to  pay  the  costs,  then  it  shall  be  the 
further  duty  of  the  court  to  so  &ate  in  his  order  and  proceed  in 
the  manner  provided  by  Sections  453.030  and  202.160,  RSMo  1949,  supra. 

In  the  event  the  alleged  insane  person  is  not  found  to  be 
insane  by  either  a jury,  or  the  court  sitting  a s a jury,  then  it 
becomes  the  duty  of  the  court  to  discharge  said  person  and  to 
order  the  informant  to  pay  the  costs  of  the  proceeding,  as  pro- 
vided by  Section  453.090,  supra. 

It  is  our  thought  that  upon  the  specific  findings  of  fact 
having  been  made  in  either  instance  under  the  provisions  of  above 
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statutes,  that  it  is  the  mandatory  duty  of  the  court  to  order  the 
costs  to  be  paid  from  the  estate  of  the  insane  person,  by  the  county, 
or  by  the  informant,  as  the  case  may  be.  The  payment  of  costs  cannot 
be  ordered  oaid  by  any  other  person,  officer  or  corporation,  and 
it  appears  to  us  that  if  the  court  were  to  accept  cost  donations  from 
the  informants  in  an  insanity  proceeding  that  the  court*s  order  would 
be  required  to  show  (under  the  abore  statutes)  against  whom  the  costs 
had  been  taxed. 

Such  a proceeding  for  the  payment  of  costs  as  suggested  in 
your  letter  is  not  authorized  by  above  statutes,  and,  in  the 
Thomasson  case  cited  above  where  it  was  suggested  to  the  court  that 
costs  of  an  insanity  proceeding  could  not  be  taxed  in  a manner 
different  from  that  provided  by  specific  statutes  governing  the  pro- 
cedure, and  we  repeat  what  the  court  said  regarding  the  matter: 

"And  so,  there  being  no  statute  fitting 
that  the  facts  of  the  case  there  would  be 
no  jurisdiction  to  award  costs  as  was  done 
presumably  by  piecing  several  statutes  to- 
gether and  giving  them  a most  liberal  con- 
struction." 

Therefore,  in  answer  to  your  first  inquiry,  for  the  reason 
given  above,  it  is  our  thought  that  the  probate  court  of  your 
county  lacks  the  power  to  accept  the  costs  of  an  insanity  pro- 
ceeding pending  before  him  when  such  costs  are  tendered  to  him  by 
the  informants,  or  others  and  upon  acceptance  to  order: 

(1)  Said  costs  paid  out  directly  to  those  entitled  to 
co3ts  in  the  proceeding; 

(2)  To  order  said  costs  paid  to  the  county  treasurer, 
who  will  in  turn  pay  them  to  those  entitled  to 
costs  in  the  proceeding. 

It  appears  that  in  taxing  the  costs  of  such  hearings  the  court 
must  strictly  follow  the  procedure  outlined  in  above  cited  statutes, 
and  has  no  power  or  authority  to  follow  any  other  procedure  than 
that  provided  by  said  statutes. 

We  have  given  it  as  our  thought  above  in  answer  to  your  first 
inquiry  that  the  probate  court  cannot  legally  accept  the  costs  of 
and  insanity  hearing  from  the  informant  or  others  for  the  purpose  of 
(1)  paying  the  costs  directly  to  those  entitled  to  them  or  of  (2) 
paying  the  costs  to  the  county  treasurer,  who  in  turn  would  pay  them 
to  those  entitled  to  said  costs.  In  this  connection  it  is  our  further 
thought  that  the  court  cannot  legally  accept  a cost  donation  of  an 
insanity  hearing  from  any  person  for  any  purpose,  but  that  the  county 
is  not  precluded  from  accepting  a donation  of  costs  of  such  a hearing 
from  the  informant  or  others. 
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Section  49270,  RSMo  1949*  among  other  things  provides  that 
the  county  court  is  authorized  to  accept  donations  of  any  property, 
real  or  personal,  for  the  use  and  benefit  of  the  county,  and  reads 
as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and  personal 
belonging  to  the  county,  and  shall  have  power 
and  authority  to  purchase,  lease  or  receive 
by  donation  any  property,  real  or  personal. 
for  the  use  ana  benefit  of  the  county:  to 
sell  arid  cause  to  be  conveyed  any  real  estate, 
goods,  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle 
all  demands  against  the  county. rt 

(Underscoring  ours.) 

It  is  noted  that  the  provisions  of  Section  49*270,  supra, 
places  no  limitations  or  conditions  upon  the  power  of  the  county 
court  to  accept  donations  of  property  for  the  benefit  of  the  county, 
and  in  the  absence  of  same  it  appears  that  the  county  court  is  there- 
by the  benefit  of  the  county* 

Therefore,  it  is  our  thought  that  the  probate  court  cannot 
legally  accept  the  costs  of  an  insanity  hearing  from  the  informant 
or  any  other  person,  but  the  costs  of  such  proceeding  may  be  donated 
to  the  county  by  the  informant  or  others,  and  under  the  provisions 
of  Section  49.270,  supra,  the  county  court  is  authorized  to  accept 
such  donation  for  and  on  behalf  of  the  county. 

In  the  second  inquiry  the  facts  involved  in  the  hypothetical 
case  are  these:  One  is  adjudged  insane  and  committed  to  the  state 
hospital  for  treatment  as  a county  patient  and,  query:  "can  the 
county  accept  a donation  or  contribution  of  the  amount  which  the 
county  pays  for  such  county  patient,  to-wit:  a ^6  a month  maintenance 
as  reimbursement?” 

It  is  noted  that  neither  the  inquiry  or  the  facts  upon  which 
it  is  based  state  by  whom  the  donation  to  the  county  might  be  made, 
whether  from  the  curator  of  the  insane  person’s  estate;  some  other 
person  legally  liable  for  his  support,  or  whether  by  some  person, 
or  from  some  other  source  not  legally  responsible  for  the  support 
of  the  insane  person. 

In  the  event  the  inquiry  was  meant  to  refer  to  those  instances 
when  the  donation  to  the  county  might  be  made  by  the  curator,  from 
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the  estate  of  the  insane  person,  or  by  someone  legally  liable  for 
his  support , then  it  is  believed  that  the  opinion  of  this  department 
furnished  to  you  on  February  Id,  1952,  fully  covers  the  matter  of 
inquiry  and  we  refer  you  to  that  opinion  for  further  consideration. 

In  the  event  the  inquiry  was  meant  to  refer  to  those  instances 
when  the  proposed  donation  or  reimbursement  to  the  county  is  to  be 
made  by  someone  other  than  the  guardian  and  curator  of  the  person 
and  estate  of  the  insane  person,  who  is  not  legally  liable  for 
the  support  of  such  person,  then  a different  aspect  of  your  second 
inquiry  is  presented  for  our  consideration. 

The  donation  to  the  county  of  six  dollars  per  month  for  the 
maintenance  of  a county  patient  in  a state  hospital,  paid  by  a 
county  as  referred  to  in  your  second  inquiry,  is  in  the  same  class 
as  all  other  donations  tendered  to  the  county,  under  the  provisions 
of  Section  49*270,  supra.  For  the  reasons  given  above,  and  which 
we  find  unnecessary  to  repeat  here,  it  is  our  thought  that  the 
county  court  may  legally  accept,  for  the  benefit  of  the  county,  the 
donation  of  six  dollars  per  month  as  reimbursement  for  that  amount 
which  the  county  has  been  required  to  pay  for  the  maintenance  of  a 
county  patient  in  a state  hospital* 

Therefore,  our  answer  to  your  second  inquiry  is  in  the  affirm- 
ative* 


COh'CLUSIOM 


It  is  therefore  the  opinion  of  this  department  that  in  taxing 
the  costs  of  an  insanity  hearing  when  the  alleged  insane  person  is 
found  to  be  insane  and  is  committed  to  a state  hospital  for  treat- 
ment it  shall  be  the  duty  of  the  probate  court  to  tax  the  costs  of 
the  proceeding,  and  order  same  paid  by  the  curator  out  of  the 
estate  of  the  insane  person  if  said  estate  is  sufficient,  but  if 
said  estate  is  insufficient  the  court  shall  tax  said  costs  against 
the  county,  as  provided  by  Section  458*080,  RSIio  1949,  and  in 
making  such  finding  and  order,  the  court  shall  follow  the  procedure 
provided  by  Section  458*090,  RSMo  1949*  That  the  above  cited  sections 
provide  the  complete  statutory  method  for  the  taxing  of  costs  of  an 
insanity  proceeding  in  probate  court,  and  such  court  lacks  the  power  and 
cannot  legally  accept  the  costs  from  the  informant  or  any  other  person, 
but  must  follow  the  statutory  procedure  for  the  taxation  of  costs  in 
said  insanity  proceedings.  However,  the  costs  of  such  proceeding  may 
be  legally  donated  to  the  county  under  the  provisions  of  Section  49*270 
RSMo  1949,  and  may  be  accepted  by  the  county  court  for  and  on  behalf 
of  the  county* 
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It  is  the  further  opinion  of  this  department  that  a county 
court,  under  the  provisions  of  Section  49.270,  RSMo  1949,  may 
accept  a donation,  or  reimbursement  on  behalf  of  the  county  of  the 
amount  the  county  is  required  to  spend  for  the  maintenance  of  an 
indigent  insane  person  in  a state  hospital  when  said  donation  is 
made  by  one  not  legally  liable  for  the  support  of  the  insane  person, 
and  when  the  donation  is  from  some  ocher  source  than  the  estate  of 
such  insane  person. 


Respectfully  submitted. 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


PNC:hr 


TAXES:  iyiinguent , : Taxes  are  not  delinquent • on  forest  croplands 
Land  Sales  : if  a sum  in  lie\*  of  such  taxes  is  paid  to 
: counties  in  which  such  lands  lie  from  the 
: Forest  Croplands  Fund.  Such  lands  may  not 
: be  sold  on  account  of  taxes  so  relieved. 
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September  3,  1952 


Honorable  Friend  3.  Greene 
Prosecuting  Attorney 
Shannon  County 
Emi nonce.  Miss our  i 

Dear  Mr.  Greene: 


This  will  be  the  opinion  you  requested  from  this 
office,  respecting  the  character  of  delinquent  taxes  upon 
whi&h  a County  Collector  may  advertise  and  sell  lands  classi- 
fied as  forest  croplands  under  Chapter  2£l|,  RSMo  19^-9 — our 
State  Forestry  Law.  Your  letter  requesting  the  opinion  states: 


MA  situation  has  come  up  in  our  county  with 
relation  to  forest  crop  lands  - those  lands 
on  which  the  State  of  Missouri  makes  up  a 
part  of  the  taxes  lost  by  reason  of  the  re- 
duction in  taxes  that  are  collected  during 
the  running  of  the  20  years  while  the  lands 
are  under  the  program*  Some  tracts  under 
this  program  are  delinquent  as  to  that  part 
of  the  taxes  the  owner  is  supposed  to  pay, 
and  there  is  a liklihood  that  they  will  be 
offered  for  sale  this  year,  now,  under  the 
circumstances,  the  Collector  of  Revenue  for 
this  county  re  quests  your  opinion  thru  this 
office  as  to  the  sale,  in  this  wise:  Does 
the  land  advertise  for  the  amount  of  current 
taxes  shown  to  be  due  on  his  books  or  does 
he  add  that  differential  rebated  by  reason 
of  the  forest  crop  program.” 


The  specific  question  you  ask  is,  in  case  the  County 
Collector  proceeds  to  sell  lands  included  in  a forest  cropland 
plan  for  delinquent  taxes,  ”doos  the  land  advertise  for  the 
amount  of  current  taxes  shov/n  to  be  due  on  his  books  or  does 
he  add  that  differential  rebated  by  reason  of  the  forest  crop 
program”.  Said  Chapter  25l±  provides  for  the  creation  of  crop- 
land districts  and  the  classification  of  forest  croplands  by 
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the  Conservation  Commission  of  Ttfissouri  celled  in  said  chapter 
the  "Commission”.  Said  Chapter  254  in  Section  254«^80  there- 
of, provides  that  such  classified  forest  croplands  may  receive 
partial  relief  from  taxation  during  a period,  or  periods,  of 
time  not  to  exceed  twenty-five  years  in  any  case. 

The  chapter  further  provides  in  Section  254*090  that, 
during  the  time  any  such  lands  are  classified  as  forest  croplands 
they  shall  be  assessed  for  general  taxation  purposes  at  one  dol- 
lar per  acre  and  taxed  at  the  local  rates  of  the  county  wherein 
the  lands  are  located. 

Chapter  lip,  HS?*o  1949 » covers  the  subject  of  "Collection 
of  Delinquent  Taxes,  Generally".  Section  140.010  of  said  chapter 
defining  delinquent  real  estate  taxes,  reads,  in  part,  as  follows: 

"All  real  estate  upon  which  the  taxes  remain 
unpaid  on  the  first  day  of  January,  annually, 
shall  be  deemed  delinquent,  and  the  said 
county  collector  shall  proceed  to  enforce 
the  lien  of  the  state  thereon,  as  required 
by  this  chapter,  «■  * * ." 

Section  140.020  also  defines  such  delinquent  taxes  as 
"back  taxes". 

Section  140.030  of  said  chapter  provides  that  when  the 
Collector  is  unable  to  collect  taxes  specified  on  the  tax  book, 
after  due  effort  to  collect  the  same,  he  shall  make  two  lists, 
one  called  the  "'tangible  personal  property  delinquent  list,'", 
the  other  to  be  called  the  "'land  delinquent  list,'"  in  the 
latter  of  which  "shall  be  stated  the  taxes  on  lands  and  town 
lots  where  taxes  have  not  been  collected,  with  a full  descrip- 
tion of  said  lands  and  lots,  and  the  amount  of  taxes  due  there- 
on, 3e t opposite  each  tract  of  land  or  town  lot". 

Section  140.050  requires  the  County  Clerk  to  make  a back 
tax  book,  after  such  lists  have  been  filed  in  his  office,  and 
when  completed  such  book  shall  be  delivered  to  the  Collector. 

Section  llp.OuO  provides  that  all  tracts  of  land  or  city 
lots  on  which  back  taxes  are  due  shall  be  listed  in  numerical 
order  with  the  legal  description  thereof,  the  name  of  the  owner 
if  known,  or  if  unknown  in  the  name  of  the  person  to  whom  such 
land  was  last  assessed,  and  to  be  set  forth  opposite  each  tract 
of  land  or  town  lot.  The  section  further  provides  that  in  ap- 
propriate columns,  shall  be  entered  the  year  or  years  for  which 
such  land  tax  is  delinquent,  the  amount  of  original  tax  due  each 
fund,  the  interest  due  on  such  tax  at  the  time  of  making  the 
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back  tax  book,  the  clerks  fee  and  the  aggregate  amount  of 
taxes,  interest,  and  clerk’s  fees  charged  against  such  land 
for  all  the  Tears  delinquent,  and  the  aggregate  to  bear  inter- 
est at  the  rate  of  10#  per  annum  from  the  time  of  making  such 
book  until  paid. 

Section  ll+O.OlO  provides  a penalty  of  10#  of  each 
year’s  delinquency  shall  be  added  to  the  amount  of  the  delin- 
quent tax,  except  that  the  penalty  on  lands  redeemed  prior  to 
sale  shall  not  exceed  1#  per  month  or  fractional  part  thereof 
or  10#  annually. 

Section  IIlO.110,  requiring  the  Collector  to  collect 
delinquent  taxes  on  land  and  lots  according  to  the  taxes  con- 
tained in  such  back  tax  book,  reads,  in  part,  as  follows: 

"The  collectors  of  the  respective  counties 
and  the  collectors  of  such  cities,  respec- 
tively, shall  proceed  to  collect  the  taxes 
contained  in  such  back  tax  book  or  recorded 
list  of  the  delinquent  land  and  lots  in  the 
collector’s  office  as  herein  required,  # * • 

Pursuant  to  the  foregoing  procedures,  and  requiring 
the  sale  by  the  County  Collector  of  all  lands  and  lots  for 
delinquent  real  estate  taxes  contained  in  such  back  tax  book, 
after  due  notice  of  such  intended  sale  as  provided  in  Section 
ll;0.170  of  said  chapter.  Section  ll^O.l^O  provides  as  follows: 

”1,  All  lands  and  lo:s  on  which  taxes  are 
delinquent  and  unpaid  shall  be  subject  to 
sale  to  discharge  the  lien  for  said  delinquent 
and  unpaid  taxes  as  provided  for  in  this  chap- 
ter on  the  fourth  Monday  in  August  of  each 
year, 

fl2.  No  real  property  shall  be  sold  for 
state,  county  or  city  taxes  without  judicial 
proceedings,  unless  the  notice  of  sale  shall 
contain  the  names  of  all  record  owners  there- 
of, or  the  names  of  all  owners  appearing  on 
the  land  tax  book  and  all  other  information 
. required  by  law;  provided,  however,  delinquent 

taxes,  with  penalty,  interest  and  costs,  may 
be  paid  to  the  county  collector  at  any  time 
before  the  property  is  sold  therefor, 

The  entry  of  record  by  the  county  col- 
lector listing  the  delinquent  lands  and  lots 
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as  provided  for  in  this  chapter  shell  be 
and  become  a levy  upon  such  delinquent 
lands  and  lots  for  the  purpose  of  enforc- 
ing the  lien  of  delinquent  and  unpaid  taxes, 
together  with  penalty,  interest  and  costs," 

These  provisions  authorizing  the  sale  of  real  estate 
for  delinquent  taxes  have  been  referred  to  by  the  Courts  as 
the  " Jones-Munger  Law",  Such  sections  in  our  present  Revi- 
sion of  1949*  providing  for  the  Collector's  proceedings  for 
the  sale  of  real  estate  for  delinquent  taxes,  were  numbered 
in  the  1939  Revised  Statutes  as  Section  lllOo,  etc. 

’Ye  have  thus  observed  by  3uch  statutes  that  land  or 
town  lots  may  only  be  sold  under  Section  140.150,  by  the  Col- 
lector for  delinquent  taxes  or  oack  taxes  such  as  are  included 
in  the  "Land  Delinquent  List"  (Section  140,030)  and  which  are 
extended  in  the  "3ack  Tax  Book"  (Section  llf0,070). 

Our  Supreme  Court  in  the  case  of  T*ahurin,  et  al,  vs. 
Tucker,  l6l  S.  (2d)  423*  construed  certain  sections  of  the 
Jones-Munger  Law  of  the  Revision  of  1939  with  respect  to  the 
purpose  and  effect  of  said  statutes  as  to  requiring  the  sale 
of  lands  for  delinquent  taxes.  The  Court,  l.c.  424#  on  that 
question,  said: 

"The  Jones-Munger  law  contemplates  that 
the  sale  take  Into  account  all  the  then 
existing  delinquent  taxes,  * * * ." 

(Citing  Sections  11126,  11129,  R.S.Mo.  1939). 

Reverting  again  to  Chapter  254#  Section  254*180  there- 
of, provides  for  the  creation  of  a forest  cropland  fund"  to 
consist  of  yield  taxes  named  in  said  chapter,  monies  appropriated 
from  general  revenue  funds  of  the  State  for  such  purposes,  and 
monies  available  to  the  State  from  Federal  funds  for  purposes  of 
said  chapter. 

Section  254*110  further  provides  that  the  Commission, 
noted  in  said  chapter,  may  determine  as  of  January  first  of 
each  year  the  number  of  acres  of  privately  owned  forest  crop- 
land which  have  been  accepted  in  each  county  under  said  chapter, 
and  may  pay  to  each  county  in  which  such  forest  croplands  are 
situated,  a certain  sum  out  of  such  fund  as  a grant  in  lieu  of 
taxes.  (Underscoring  ours,) 
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We  have  observed  from  Section  140*010,  supra,  that 
theretofore  unpaid  taxes  become  delinquent  on  January  first 
of  each  year.  Section  254*110  of  said  Chapter  254  provides 
that  the  Commission  shall  determine  as  of  January  first  of 
each  year  the  number  of  acres  of  privately  owned  forest  crop- 
land which  have  been  accepted  in  each  county  under  the  Forest 
Cropland  Plan  provided  for  in  such  chapter.  This  section  fur- 
ther provides  that  the  State  may  pay  to  each  county  in  which 
such  lands  are  situated,  a certain  sum  out  of  the  Cropland 
Fund  provided  for  in  Section  254*  1®0  of  such  chapter  as  a grant 
in  lieu  of  taxes,  of  .02^  per  acre  per  year  for  each  acre  so 
accepted.  The  section  further  provides  that  the  Commission 
shall  annually  certify  to  the  Director  of  Revenue  and  the  State 
Auditor  the  amount  payable  to  each  county  and  tihlch  the  Treasurer 
is  directed  to  pay,  after  appropriations  are  made  for  such  fund 
as  provided  for  in  said  section,  on  or  before  the  First  day  of 
January  following, 

Reading  Section  140.010  and  Section  254*110  together, 
it  is  clear,  we  believe,  that  if,  under  said  Section  254.110, 
such  payment  and  grant  to  any  county  having  a Forest  Cropland 
Plan  is  made  before  the  First  day  of  the  following  January , as 
partial  relief,  as  provided  in  Section  254*000,  from  taxes, 
such  taxes  so  relieved,  would  not,  and  could  not,  become  delin- 
quent under  said  Section  l40.010.  They  would  simply,  to  the 
extent  of  such  relief,  not  exi3t,  and  hence,  could  not  become 
delinquent.  Keeping  in  mind  the  above -no ted  statutes  which 
permit  the  sale  of  real  estate  only  for  delinquent  taxes,  and 
keeping  in  mind  also  the  fact  that  under  said  Section  254*110 
the  sums  paid  out  of  the  Forest  Cropland  Fund  to  the  counties, 
as  is  provided  in  said  section,  before  the  First  of  the  follow- 
ing January,  it  becomes  further  apparent  that  such  taxes  as 
are  so  paid  to  the  counties  by  reason  of  a Forest  Cropland 
Program  may  not  be  included  in  the  aggregate  of  delinquent  taxes 
upon  which  a sale  of  real  estate  within  a Forest  Cropland  Dis- 
trict may  be  effected  by  the  County  Collector,  and  that  only 
the  taxes  shown  to  be  due  and  delinquent  on  the  Collector's 
back  tax  book  shall  be  included  in  the  notice  advertising  the 
sale  and  in  carrying  out  such  sale  itself. 


CONCLUSION. 

It  is,  therefore,  considering  the  premises,  the  opinion 
of  this  Department  that  the  Collector  of  Revenue  in  a county 
having  a Forest  Cropland  Plan  in  effect  may  not  include  in  the 
notice  of  sale  of  land,  nor  in  the  sale  itself,  as  delinquent 
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taxes  the  sums  paid  to  any  county  from  the  Forest  Cropland 
Fund  as  a grant  during  any  year  in  lieu  of  taxes  which  might 
otherwise  become  delinquent  the  first  of  the  following  January, 
because  such  taxes  would  not,  and  could  not  become  delinquent, 
but  may  only  base  such  notice  and  sale  on  the  taxes  shown  to 
be  due  and  delinquent  on  the  Collectors  back  tax  book. 


Respectfully  submitted. 


GEORGS  W.  CR0.7LEY 

Assistant  Attorney  General 


APPROVED! 

E.v 'TAYLOR 
Attorney  General 


0 VC  sir 
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. ClV.IL  DEFENSE: 
GOVERNOR: 
OFFICERS: 


Governor,  by  rule,  may  require  loyalty^  oath 
of  civil  defense  omployeeo. 


/-  23' 

January  23,  1952 


Honorable  Ralph  W.  Hammond 
Civil  Defense  Agency 
Jefferson  City,  Missouri 


Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows; 

"The  Congress  has  appropriated  grant-in-aid 
funds  to  the  states  for  use  in  certain  cate- 
gories of  the  civil  defense  program.  These 
funds  are  administered  by  the  Federal  Civil 
Defense  Administration  under  Public  Law  920, 
Eighty-first  Congress.  Whereas  the  State 
of  Missouri  at  the  present  time  does  not  have 
funds  for  matching  these  grant-in-aid  monies, 
certain  of  the  various  political  sub-divi- 
sions are  interested  in  securing  this  aid 
and  have  funds  for  such  purpose.  The  Federal 
Civil  Defense  Administration,  however,  will 
deal  only  with  the  states  in  this  matter,  and 
the  administrator  has  established  regulations 
concerning  the  allocations  of  these  funds. 

"Among  these  regulations  is  a provision  re- 
quiring an  oath  to  oe  taken  by  all  persons 
serving  as  members  of  a civil  defense  organ- 
ization. Specifically,  FCDA  Regulations, 
Section  1705.3  is  quoted  in  part  as  follows: 

‘1705.3  Conditions  of  Contributions.  The 
Administrator  will  malce  contributions  to 
the  States,  on  the  basis  of  programs  or 
projects  approved  by  him,  for  the  purchase 
of  materials,  equipment,  and  facilities 
for  training  and  education  subject  to  the 
following  conditions:  ** 

(n)  Loyalty  Oath.  No  request  for  financial 
assistance  ror  training  and  education  shall 
be  approved  by  the  Administrator  unless  (1) 
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the  State  law  requires  that  each  person, 
other  than  a Federal  employee,  who  is  ap- 
pointed to  serve  in  a State  or  local  or- 
ganization for  civil  defense  shall  take 
an  oath  in  writing  before  a person  author- 
ized to  administer  oaths,  which  oath  shall 
be  substantially  as  follows: 

"I  , do  solemnly  swear  (or 

affirm)  ttint'  I will  support  and  defend 
the  Constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic; 
that  I will  bear  true  faith  and  allegiance 
to  the  same,  that  I take  this  obligation 
freely  without  any  mental  reservation  or 
purpose  of  evasion  and  that  I will  well 
and  faithfully  discharge  the  duties  upon 
which  I am  about  to  enter. 

"And  I do  further  swear  (or  affirm)  that 
I do  not  advocate,  nor  am  1 a member  or 
an  affiliate  of  any  organization,  group, 
or  combination  of  persons  that  advocates 
the  overthrow  of  the  Government  of  the 
United  States  by  force  or  violence;  and 
that  during  such  time  as  I am  a member 
of  the  (name  of  civil  defense  organiza- 
tion) , I will  not  advocate  nor  become  a 
member  or  an  affiliate  of  any  organiza- 
tion, group,  or  combination  of  persons 
that  advocates  the  overthrow  of  the 
Government  of  the  United  States  by  force 
or  violence. " 

or  (2)  the  State  certifies  that  it  has 
directed  the  State  civil  defense  agency 
to  require  that  each  person,  other  than 
a Federal  employee,  who  is  appointed  to 
serve  in  a State  or  local  organization 
for  civil  defense,  shall,  before  entering 
upon  his  duties,  take  such  an  oath  in 
writing  before  a person  authorized  to  ad- 
minister oaths. * 

"In  view  of  the  requirements  of  FCDA  regula- 
tions, an  opinion  is  requested  as  to  whether 
the  Governor  has  the  authority  to  require  on 
behalf  of  the  state  that  all  persons  serving 
in  a state  or  local  organization  for  civil 
defense  shall  be  required  to  take  such  an 
oath. " 
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Senate  Committee  Substitute  for  Senate  Bill  No.  66,  passed 
by  the  66th  General  Assembly,  and  known  as  the  Civil  Defense  Act, 
provides  in  Section  26.100  as  follows: 

"1.  The  Governor  shall  have  general  direction 
and  control  of  the  Civil  Defense  Agency,  and 
shall  be  responsible  for  the  carrying  out  of 
the  provisions  of  this  act.  In  performing  his 
duties  under  this  act,  the  Governor  is  author- 
ized to  cooperate  with  the  federal  government, 
with  other  states,  and  with  private  agencies 
In  all  matters  pertaining  to  civil  defense. 

"2.  Prior  to  an  emergency  as  defined  in  this 
law,  the  Governor  shall  have  the  following 
powers : 

(1)  To  make,  amend,  and  rescind  the  neces- . 
sary  orders,  rules  and  regulations  to  carry 
out  the  provisions  of  this  act  within  the 
limits  of  the  authority  conferred  upon  him 
herein,  with  due  consideration  of  the  plans 
of  the  Federal  Government; 

(2)  To  prepare  a comprehensive  plan  and 
program  for  the  civil  defense  of  this  state, 
such  plan  and  program  to  be  integrated  into 
and  coordinated  with  the  civil  defense  plans 
of  the  Federal  Government  and  of  other 
states  to  the  fullest  possible  extent,  and 
to  coordinate  the  preparation  of  plans  and 
programs  for  civil  defense  by  the  political 
subdivisions  of  this  state,  such  plans  to 

be  integrated  into  and  coordinated  with  the 
civil  defense  plan  and  program  of  this  state 
to  the  fullest  possible  extent.” 

It  is  well  settled  In  this  state  that  when  the  right  to 
make  rules  and  regulations  is  granted  by  the  General  Assembly 
such  power  must  be  exercised  in  such  a way  that  the  rule  does 
not  nullify  the  expressed  will  of  the  Legislature.  State  ex  rel. 
Springfield  Warehouse  fc  Transfer  Co.  v.  Public  Service  Commission, 
225  S.W.  (2d)  792.  Further,  the  rule  must  be  reasonable.  King  v. 
Priest,  206  S.W.  (2d)  5^7. 

The  constitutionality  of  a requirement  that  public  employees 
must  take  a loyalty  oath  was  before  the  Supreme  Court  of  the 
United  States  In  Garner  v.  Board  of  Pub.  wks.  of  Los  Angeles, 
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3^1  U.S.  716,  71  S.  Ct.  909,  95  L.  Ed.  1317.  The  court  upheld 
the  constitutionality  of  an  ordinance  of  the  City  of  Los  Angeles 
which  required  every  person  who  held  an  office  or  position  in 
the  service  of  the  city  to  take  an  oath  similar  to  the  one  re- 
quired by  the  rules  and  regulations  of  the  Federal  Civil  Defense 
Administration.  The  court,  through  Mr.  Justice  Clark,  said: 

" » # **  The  provisions  ope  a ting  thus  prospec- 
tively were  a reasonable  regulation  to  protect 
the  municipal  service  by  establishing  an  em- 
ployment qualification  of  loyalty  to  the  State 
and  the  United  States.  Cf  Gerende  v.  Board  of 
Supervisors  of  Elections,  3^1  US  $6,  ante,  7^5* 

71  S Ct  5^5  (1951)*  Likewise,  as  a regulation 
of  political  activity  of  municipal  employees, 
the  amendment  was  reasonably  designed  to  pro- 
tect the  integrity  and  competency  of  the  ser- 
vice. This  Court  has  held  that  Congress  may 
reasonably  restrict  the  political  activity 
of  federal  civil  service  employees  for  such 
a purpose.  United  Public  , Yorkers  v.  Mitchell, 

330  US  75.  102,  103,  91  L ed  7&,  771*.,  775, 

07  S Ct  55o  (19lf7),  and  a State  is  not  without 
power  to  do  as  much. 

nThe  Charter  amendment  defined  standards  of 
eligibility  for  employees  and  specifically 
denied  city  employment  to  those  persons  who 
thereafter  should  not  comply  with  these 
standards.  While  the  amendment  deprived  no 
one  of  employment  with  or  without  trial,  yet 
from  its  effective  date  it  terminated  any 
privilege  to  work  for  the  city  in  the  case 
of  persons  who  thereafter  engaged  in  the 
activity  proscribed." 

While  the  above  case  involved  ordinances  which  required  the 
loyalty  oath,  still  the  same  conclusion  was  arrived  at  in  the 
cases  of  Steiner  v.  Darby,  88  Cal.  App.  (2d)  l\. 8l,  199  P.  (2d) 
l\2 9,  and  Hirschman  v.  Los  Angeles  County,  231  P.  (2d)  II4.0,  which 
dealt  with  a resolution  of  the  Board  of  Supervisors  of  Los 
Angeles  County.  In  the  Steiner  case  the  court  said: 

" » » * Certainly  it  is  clear  that  a private 
employer  would  be  perfectly  Justified  in  re- 
quiring an  employee  to  submit  to  questioning 
and  examination  before  leaving  his  place  of 
employment  in  order  to  ascertain  whether  the 
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employee  was  stealing  property  of  the  em- 
ployer, and  he  might  obviously  question  his 
employee  as  to  whether  he  intended  to  take  or 
destroy  the  employer’s  property.  A servant 
employed  by  the  People  Is  held  to  an  even 
higher  standard,  and  his  employer,  the  People, 
not  only  may,  but  It  Is  their  duty  through 
their  authorized  representatives  to  make 
proper  inquiry  as  to  his  fitness  for  the  posi- 
tion which  he  occupies  and  as  to  his  intentions 
and  acts  relative  to  his  loyalty  to  the  People." 

In  the  Kirschman  case  Presiding  Justice  Moore  said: 

"The  principle  involved  Is  not  whether  a 
constitutional  guaranty  has  been  violated 
but  rather  is  It  the  right  of  the  state  or 
an  arm  of  Its  government  to  prescribe  moral 
and  ethical  as  well  as  educational  standards 
of  those  engaged  in  public  service.  Not 
only  must  an  employee  devote  the  prescribed 
hours  to  his  work  and  apply  thereto  the  neces- 
sary intelligence,  but  he  is  obliged  to  re- 
frain from  such  deception  as  contracting  an 
interest  inconsistent  with  his  duties  and  to 
this  end  he  is  subject  to  regulation.  » fl- 
it would  be  not  only  monstrously  oppressive 
to  require  a county  to  retain  an  employee 
who  has  adopted  an  attitude  hostile  to  the 
state,  # «■  but  it  would  undermine  authority 
and  induce  the  employee  of  treasonable  per- 
suasion to  bite  the  hand  that  feeds  him.  * a" 

The  Supreme  Court  of  Oklahoma,  in  the  case  of  Board  of 
Regents  v.  Updegraff,  237  P,  (2d)  131,  decided  October  18,  1951, 
and  rehearing  denied  November  6,  1951*  held  that  the  statutory 
requirement  of  a loyalty  oath  for  teachers,  professors  and  other 
employees  of  the  Oklahoma  Agricultural  College  was  proper  and 
constitutional. 

In  view  of  the  above  authorities  it  will  be  seen  that  the 
Governor,  under  the  authority  granted  him  by  Senate  Committee 
Substitute  for  Senate  Bill  No.  66,  to  make  rules  and  regulations 
in  order  to  carry  out  the  Civil  Defense  Act  with  due  considera- 
tion of  the  plans  of  the  Federal  government,  may  make  a rule  and 
regulation  requiring  all  persons  serving  in  state  or  local  or- 
ganizations for  civil  defense  to  take  a loyalty  oath. 
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CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  the 
Governor  may,  by  rule  and  regulation,  require  all  persons  serving 
in  state  and  local  organizations  for  civil  defense  to  take  a 
"loyalty"  oath* 


Respectfully  submitted. 


APPROVED: 


ARTHUR  M.  0* KEEFE 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


AMO'Kjml 


DIVISION  OP  HEALTH, 
Power  to  Fix  and 
Increase  Fees  for 
Services : 


) The  Division  of  Health  may  increase 
) fees  for  services  rendered  by  the 
) Department  for  maintenance  of  a 
) safe  quality  of  water  dispensed  to 
) the  public,  provided,  such  increase 
) is  necessary  to  cover  the  costs  of 
) such  services* 

February  8,  1952 
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Buford  G.  Hamilton,  M*  D* 

Director,  Division  of  Health 
Jefferson  City,  Missouri 

Dear  Dr,  Hamilton: 

This  Is  in  reply  to  your  request  for  an  opinion 
of  this  department  concerning  the  amendment  of  present 
regulations  governing  public  water  sunplies,  which 
request  is  as  follows: 

"Section  192.180  of  the  Revised 
Statutes  of  Missouri,  1949*  provides 
that  the  Division  of  Health  shall 
make  rules  and  regulations  for  the 
collection  of  samples  and  analysis 
of  water  either  natural  or  treated, 
furnished  by  municipalities,  coroora- 
tions,  companies,  or  individuals  to 
the  public  and  shall  fix  the  fees  for 
any  services  rendered  under  the  rules 
and  regulations  to  cover  the  cost 
of  the  service.  At  the  present  time, 
this  Division  receives  approximately 
£12,000  per  year  in  such  laboratory 
fees.  An  analysis  of  our  actual 
current  cost  of  such  laboratory  ser- 
vice Indicates  that  the  cost  is 
approximately  £20,000  per  year.  Tie 
are,  therefore,  considering  a revision 
of  our  schedule  of  fees  for  the  re- 
quired sanitary  analysis, 

"Items  (d)  3 and  (d)  Ij.  of  Section  10  of 
the  enclosed  regulations  governing  the 
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Installation,  extension,  and  opera- 
tion of  public  water  supplies  set 
out  the  schedule  of  fees  now  in 
effect.  It  is  proposed  to  file  with 
the  Secretary  of  State  revised  items 
(d)  3 and  (d)  4 of  Section  10  read- 
ing as  follows : 


"*3«  Ground  Water  Supplies,  The  fee 
for  the  required  sanitary  analysis  of 
public  water  supplies  of  ground  origin 
which  do  not  require  purification 
shall  be  as  follows: 


"Population  of  Cities: 
Under  1,500 
1,500  - 1,000 
3,000  - 6,000 
6,000  - 10,000 
10,000  and  above 


$25.00 

35.00 

45.00 

50.00 

55.00 


per  year 
per  year 
per  year 
per  year 
per  year 


"*4«  Surface  Water  Supplies,  The  fee 
for  the  required  sanitary  analysis  of 
public  water  supplies  of  surface  origin 
and  ground  water  supplies  which  require 
purification  shall  be  as  follows: 


"Population  of  Cities: 
Under  1,500 
1,500  - 3,000 
3,000  - 6,000 
6,000  - 10,000 
10,000  and  above 


110.00 

11x5.00 

165.00 

185.00 


year 

year 

year 

year 

year 


"It  is  requested  that  we  be  advised  as  to 
our  authority  to  file  the  above  proposed 
'amendment  to  our  existing  regulations  govern- 
ing the  installation,  extension,  and  opera- 
tion of  public  water  supplies." 

Section  192,l80,  RSMo  1949*  is  as  follows: 


"The  division  of  health  shall  make 
and  enforce  adequate  rules  and 
regulations  for  the  maintenance  of  a 


2 


Buford  G 


Hamilton,  M.  D 


safe  quality  of  water  dispensed  to 
the  miblic  and  for  the  collection 
of  samples  and  analysis  of  water, 
either  natural  or  treated,  furnished 
by  municipalities,  corporations, 
companies,  or  individuals  to  the 
public  and  shall  fix  the  fees  for  any 
service  rendered  under  the  rules  and 
regulations  to  cover  the  cost  of  the 
service • " 

This  section  gives  the  Division  of  Health  power  to 
make  rules  and  regulations  for  the  maintenance  of  a safe 
quality  of  water  dispensed  to  the  public.  Also,  the  power 
to  fix  fees  for  services  rendered  by  the  Division  of  Health 
to  cover  the  reasonable  cost  of  such  services. 

The  Division  of  Health  by  authority  of  said  Section 
192.180  has  power  among  other  things  to  fix  fees  for  ser- 
vices rendered  under  the  rules  and  regulations  to  cover 
the  cost  of  such  service.  These  fees  must,  however,  be 
reasonable  and  should  not  be  greatly  in  exoess,  if  any,  of 
the  cost  of  the  service  rendered. 

The  power  to  make  rules  and  regulations  includes  the 
power  to  alter  them  and  to  determine  any  reasonable  policy 
of  interpretation  and  application  of  said  rules.  In  State 
ex  rel.  Dali  v.  Public  Service  Commission  et  al.,  203  S.W. 
(2d)  491*  l.e.  Ij-97*  the  court  said: 

"The  rule-making  power  of  the  Com- 
mission is  not  questioned.  The  power 
to  make  rules  includes  the  power  to 
aTter  them,  and  to  determine  any 
reasonable  policy  of  interpretation 
and  application  of  said  rules.  By 
the  terms  of  the  new  Administrative 
Review  Act  heretofore  referred  to  a 
rule  is  defined  as  including  every 
regulations,  standard,  or  statement  of 
policy  or  interpretation  of  general 
application  and  future  effect,  includ- 
ing the  amendment  or  repeal  thereof, 
adopted  by  any  agency." 
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Under  this  statute  the  Division  of  Health  has  power 
to  make  regulations  and  fix  prices  of  service,  and  having 
such  power  the  courts  hold  it  also  has  the  power  to  alter 
them  to  meet  new  conditions  so  long  as  such  new  regula- 
tions and  new  prices  are  reasonable. 

It  is  the  duty  of  your  department  to  fix  reasonable 
pricos  for  services  rendered  tinder  the  rules  and  regula- 
tions. We  are  In  no  position  to  determine  as  to  whether 
or  not  the  prices  set  out  in  your  reqiest  are  reasonable 
or  unreasonable  because  all  the  facts  pertaining  thereto 
are  wholly  within  the  knowledge  of  your  department. 

By  virtue  of  the  above  statute  and  decision,  we  are 
of  the  opinion  you  have  authority  to  alter  or  amend  regu- 
lations and  fix  higher  prices,  if  necessary,  for  services 
rendered  under  the  rules  and  regulations  to  cover  the  cost 
of  such  service,  provided  such  additional  fees  are  reasonable 
under  all  the  facts  and  circumstances.  The  total  fees 
collected  under  the  proposed  change  should  not  be  greatly 
in  excess,  if  any,  of  the  reasonable  cost  of  service  to  be 
rendered. 

CONCLUSION 

The  Division  of  Health  has  power  to  fix  the  fees  for 
services  rendered  for  the  maintenance  of  a safe  quality  of 
water  dispensed  to  the  public  and  may  increase  such  fees. 

If  necessary,  so  as  to  cover  the  cost  of  service  contemplated 
under  the  provisions  of  Section  192.180,  RSMo  1949 • 

Respectfully  submitted. 


GROVER  C.  HTJSTOH 

APPROVED:  Assistant  Attorney  General 
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CIVIL  DEFENSE:  Civil  defense  monies  received  from 

Federal  government  and  political 
subdivisions  not  state  monies  so  as 
to  be  placed  in  state  treasury  and 
appropriated . 


February  14,  1952 


Honorable  Ralph  W.  Hammond 
Office  of  Civil  Defense 
Jefferson  City,  Missouri 


FILED 
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Dear  Sir: 

This  department  is  in  receipt  of  your  request  for  an 
official  opinion  upon  the  following  questions: 

"l.  Will  funds  contributed  to  the  civil 
defense  program  for  matching  purposes  by 
the  Federal  government  and  by  political 
sub-divisions  of  this  state  be  considered 
state  funds  under  the  purview  of  Article 
III,  Section  36  of  the  Missouri  Constitu- 
tion? 

"2.  Under  the  provisions  of  Section 
26.200  Missouri  Civil  Defense  Act  (Senate 
Committee  Substitute  for  Senate  Bill  #66, 

Sixty-sixth  General  Assembly)  is  the 
Governor  empowered  to  receive  and  dis- 
burse such  funds  for  the  participation 
of  such  political  sub-divisions  in  the 
Federal  grant-in-aid  program?  Specifi- 
cally, can  he  receive  and  transmit  funds 
both  from  the  Federal  government  and  from 
the  political  sub-divisions,  municipal 
corporations  and  their  instrumentalities 
of  the  State  of  Missouri? " 

At  the  outset,  it  is  necessary  to  point  out  the  procedure 
laid  down  by  the  Federal  Civil  Defense  Act  of  1930  (64  Stat. 
1245,  50  U.S.C.A.  App ♦ 2251,  2297),  and  the  Missouri  Civil 
Defense  Act  (S.C.S.S.B.  66,  66th  General  Assembly,  V.A.M.S., 
Sections  26.140  to  26.270),  in  relation  to  contributions  and 
matching  of  funds  by  the  Federal  government  and  political  sub- 
divisions of  the  state.  Section  228l(i)  of  the  Federal  act 
provides  that  the  Federal  Civil  Defense  Administrator  is 
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authorized  to  "make  financial  contributions  * * * to  the  States 
for  civil  defense  purposes."  The  section  further  provides  that 
"the  amounts  authorized  to  be  contributed  by  the  Administrator 
to  each  State  * * * shall  be  equally  matched  by  such  State  from 
any  source  it  determines  is  consistent  with  its  lavs.”  Section 
26.210  of  the  Missouri  act  provides  that  political  subdivisions 
of  this  state  may  "appropriate  and  expend  funds  * * * for  civil 
defense  purposes . " The  section  further  provides  that  subdivi- 
sions may  "direct  and  coordinate  the  development  of  civil  defense 
plans  and  programs  in  accordance  with  the  policies  and  plans  of 
the  federal  and  state  civil  defense  agencies." 

Section  26.200,  RSMo  19^9#  provides  cm  follows: 

"Whenever  the  federal  government  or 
officer  or  agency  thereof  shall  offer 
to  the  state,  or  through  the  state  to  any 
political  subdivision  thereof,  services, 
equipment,  supplies,  materials  or  funds 
by  way  of  gift,  grant  or  loan,  for  the 
purpose  of  civil  defense,  the  state  acting 
through  the  governor,  or  the  political  sub- 
division, acting  with  the  consent  of  the 
governor  and  through  its  executive  officer, 
may  accept  such  offer  and  upon  acceptance 
the  governor  or  executive  officer  of  the 
political  subdivision  may  authorize  any 
officer  of  the  state  or  of  the  political 
subdivision,  as  the  case  may  be,  to  re- 
ceive such  services,  equipment,  supplies, 
materials  or  funds  on  behalf  of  the  state 
or  the  political  subdivision  subject  to 
the  terms  of  the  offer." 

Section  36  of  Article  IH  of  the  Constitution  of  Missouri, 
1945,  provides,  in  part,  as  follows: 

"All  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit  the 
withdrawal  of  money  from  the  treasury* 
except  in  pursuance  of  appropriations  made 
by  law.  # * •" 
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There  is  another  section  of  the  Constitution  which  deals 
with  state  funds,  the  same  being  Section  15  of  Article  IV, 
which  reads  as  follows: 

"The  state  treasurer  shall  be  custodian 
of  all  state  funds.  All  revenue  collected 
and  moneys  received  by  the  state  from  any 
source  whatsoever  shall  go  promptly  into 
the  state  treasury,  and  all  interest,  in- 
come and  returns  therefrom  shall  belong  to 
the  state.  * * *" 

The  question  as  presented  by  your  request  is  whether  monies 
received  by  the  state  from  the  Federal  government  for  civil  de- 
fense purposes,  which  monies  are  contributions  from  the  Federal 
government  to  political  subdivisions  of  this  state,  are  state 
funds  so  that  they  must  go  into  the  state  treasury  and  be  ap- 
propriated out  by  law.  There  is  the  additional  question  of 
whether  monies  contributed  by  the  political  subdivisions  to  the 
Federal  government,  through  the  state,  are  state  funds  within 
the  meaning  of  the  two  constitutional  provisions  quoted  above. 

In  this  connection  we  wish  to  point  out  that  this  department, 
in  an  opinion  to  Honorable  Carl  J.  Henry,  Chairman  of  the 
Unemployment  Compensation  Commission,  dated  July  2,  1946,  held 
that  monies  paid  by  employers  under  the  State  Unemployment 
Insurance  law,  which  were  collected  and  placed  in  a separate 
fund  and  paid  directly  over  to  the  United  States  Treasury,  were 
not  state  funds  within  the  meaning  of  the  Constitution  and  did 
not  have  to  be  appropriated  by  law. 

This  department  has  further  held,  in  an  opinion  to  Mrs. 
George  A.  Rosier,  President  of  the  Library  Advisory  Board, 
dated  February  9,  1949,  that  money  received  from  the  Carnegie 
Corporation  of  Hew  York  by  the  Missouri  State  Library  for  the 
purchase  of  films  was  received  by  the  State  Library  as  trustees, 
and  that  such  money  did  not  become  state  monies  within  the  mean- 
ing of  Section  36  of  Article  III  of  the  Constitution  of  Missouri, 
1945. 


Our  court 8 have  had  occasion  to  interpret  these  provisions 
and  to  determine  what  constitutes  state  funds  and  what  does  not 
constitute  state  funds  within  the  meaning  of  the  Constitution. 
In  the  early  case  of  State  ex  rel.  Stevenson  v.  Stephens,  136 
Mo.  537,  37  S.W.  506,  the  court  had  before  it  the  status  of 
securities  deposited  with  the  State  Treasurer  by  a bond  invest- 
ment company  for  the  protection  of  the  investors  in  the  bonds 
of  the  company . At  Mo.  l.c.  546  the  court  said: 
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It  Is  next  Insisted  that  though  respondent 
may  hold  the  money  as  treasurer,  and  for 
the  purpose  of  making  the  security  good, 
still  he  can  only  be  required  to  pay  it  out 
in  the  manner  and  under  the  restrictions 
of  the  constitution  and  laws  of  the  state." 

The  court  then  quoted  the  two  constitutional  provisions, 
and  continued: 

"It  is  manifest  that  these  provisions  only 
apply  to  money  belonging  to  the  state.1 
The  money  in  question,  though  it  was  de- 
posited with  the  treasurer,  was  for  the 
specific  purpose  of  making  good  the  se- 
curity intended  for  the  protection  of 
those  dealing  with  bond  investment  com- 
panies, and  was  not  money  belonging  to 
the  state  within  the  meaning  of  the  con- 
stitution. The  securities,  whether  in 
money,  bonds,  or  notes,  are  held  by  the 
treasurer  in  trust,  not  for  the  use  or 
benefit  of  the  state,  but  for  the  protec- 
tion of  those  who  may  hold  the  bonds, 
certificates  or  debentures  of  bond  in- 
vestment companies  which  are  authorised 
to  sell  such  securities  on  the  partial 
payment  or  installment  plan. " 

In  conclusion  it  was  said: 

" * * « xt  is  clear  that  the  legislature 
did  not  intend  that  the  money  or  securi- 
ties deposited  should  be  paid  out  or 
returned  under  the  regulation  required  in 
paying  out  the  public  money.  We  are  of 
the  opinion,  therefore,  that  respondent 
had  the  implied  power,  under  the  act,  to 
make  the  agreement  and  that  an  appropriation 
or  warrant  of  the  auditor  was  not  necessary." 

In  the  case  of  State  ex  rel.  Thompson  v.  Board  of  Regents, 

305  Mo.  57*  264  S.W.  698,  it  appears  that  the  Board  of  Regents 
of  the  Northeast  Missouri  State  Teachers  College  had  purchased 
insurance  policies  upon  buildings  belonging  to  the  college  and 
had  paid  for  said  policies  out  of  funds  not  appropriated  by  the 
Legislature  for  the  support  of  said  college.  A loss  had  oc- 
curred under  said  policies,  and  the  Board  of  Regents  had  collected 
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damages  from  the  insurance  company,  and  the  State  Treasurer  was 
seeking  to  compel  the  Board  of  Regents  to  pay  the  proceeds  of 
said  policies  into  the  state  treasury.  The  court  said: 

" * * * By  revenue,  whether  its  meaning  be 
measured  by  the  general  or  the  legal  lexi- 
cographer, is  meant  the  current  income  of 
the  state  from  whatsoever  source  derived 
which  is  subject  to  appropriation  for  public 
uses.  This  current  income  may  be  derived 
from  various  sources,  as  our  numerous 
statutes  attest,  but,  no  matter  from  what 
source  derived,  if  required  to  be  paid  into 
the  treasury,  it  becomes  revenue  or  state 
money;  its  classification  as  such  being 
dependent  upon  specific  legislative  enact- 
ment, or,  as  aptly  put  by  the  respondent, 
state  money  means  money  the  state,  in  its 
sovereign  capacity,  is  authorized  to  re- 
ceive, the  source  of  its  authority  being 
the  Legislature.  * * *“ 

With  the  above  rules  in  mind,  it  will  be  seen  that,  under 
Section  26.200,  RSMo  19^9 , when  the  Federal  government  shall 
offer  "through  the  state  to  any  political  subdivision  thereof, 
services,  equipment,  supplies,  materials  or  funds  by  way  of 
gift,  grant  or  loan,  for  the  purpose  of  civil  defense, 11  then 
the  state,  acting  through  the  Governor,  may  accept  such  offer 
and  the  Governor  may  authorize  any  officer  of  the  political 
subdivision  to  receive  such  contribution.  We  believe  it  is 
apparent  it  was  not  intended  by  the  Legislature  that  these 
contributions  to  the  political  subdivisions  should  be  state 
funds,  but  the  Governor  is  only  the  intermediary  through  wham 
the  funds  axe  directed  and  sent.  The  same  is  true  upon  funds 
received  from  the  political  subdivisions,  which  funds  are  to 
be  transmitted  to  the  Federal  government  for  the  purpose  of 
matching  federal  funds  and  the  whole  to  be  used  for  civil  de- 
fense purposes. 

This  opinion  has  been  written  upon  the  assumption  that 
the  funds  received  from  the  Federal  government  for  use  by  the 
political  subdivisions  are  as  stated  In  Section  26.200,  supra, 
offered  "through  the  state  to  any  political  subdivision."  If, 
however,  the  Federal  government,  under  the  provisions  of  Section 
228l(i)  of  the  Federal  Civil  Defense  Act  of  1950,  makes  the 
financial  contributions  to  the  state  absolute  and  title  is 
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intended  to  be  in  the  state  and  not  in  the  political  subdivision, 
then  it  would  appear  that  such  monies  are  state  funds  and  must 
go  into  the  state  treasury  to  be  appropriated  out  by  law. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  funds 
contributed  to  the  civil  defense  program  for  matching  purposes 
by  the  Federal  government  and  political  subdivisions  of  this 
state  are  not  necessarily  state  funds  within  the  meaning  of 
Section  36,  Article  III,  and  Section  15,  Article  IV,  Constitution 
of  Missouri,  and  that  such  funds  do  not  have  to  go  into  the 
state  treasury  and  do  not  have  to  be  appropriated  out  by  law. 

Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


APPROVED: 


j.  e;  TAYim — 

Attorney  General 


t. 
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CRIMINAL  LAW: 
MOTOR  VEHICLE: 


Owner  subject  to  penalty  of  mis- 
demeanor for  operating  motor 
vehicle  not  properly  licensed  where 
driven  by  an  agent  or  employee. 


February  20,  1952 


Honorable  David  E.  Harrison 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
onuiion  of  this  department  which  reouest  reads  as  follows: 

"It  frequently  comes  to  the  attention 
of  the  department  that  a motor  vehicle 
owner  may  fail  to  renew  the  motor  vehicle 
license  when  it  is  due,  but  that  the  ve- 
hicle may  be  operated  by  an  individual 
in  the  employ  of  the  owner.  It  has  been 
our  policy  in  the  past  to  arrest  the 
driver  of  the  vehicle,  although  he  is 
not  directly  responsible  for  the  failure 
to  renew  the  license  at  the  proper  time. 

"One  of  the  prosecuting  attorneys  of  our 
counties  located  in  the  southwest  re- 
quested that  we  obtain  from  your  office 
an  opinion  as  to  whether  or  not  there 
is  any  section  of  the  motor  vehicle 
statutes  under  which  the  owner  of  the 
vehicle  mi~ht  be  filed  upon  for  failure 
to  re-register." 

Subsection  5 of  Section  301.130,  RSMo  1949,  provides  in 
part  as  follows: 


t 


"Before  being  operated  on  any  highway 
of  this  state  every  motor  vehicle  or 
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trailer  shall  have  displayed  the  perma- 
nent license  plates  or  temporary  permit 
issued  by  the  director  of  revenue  en- 
tirely unobscured,  unobstructed,  all 
parts  thereof  plainly  visible  and  kept 
reasonably  clean,  and  so  fastened  as 
not  to  swing.  * * *" 

Section  301,440,  RSMo  1949,  provides  as  follows: 

"Any  person  who  violates  any  provision 
of  this  chapter  for  which  no  specific 
punishment  is  provided,  shall  upon  con- 
viction thereof  be  punished  by  a fine 
of  not  less  than  five  dollars  or  more 
than  five  hundred  dollars  or  by  im- 
prisonment in  the  county  jail  for  a 
term  not  exceeding  two  years,  or  by 
both  such  fine  and  imprisonment ." 

Since  no  specific  punishment  has  been  provided  for  violation 
of  Subsection  5 of  Section  301.130,  the  provisions  of  Section  301.440 
would  be  applicable  where  a motor  vehicle  is  operated  on  the  highways 
of  this  state  without  displaying  the  permanent  license  plates  or 
temporary  permit  issued  by  the  director  of  revenue. 

Although  under  the  facts  you  have  presented,  an  agent  or  em- 
ployee is  actually  operating  the  motor  vehicle,  we  are  of  the 
opinion  that  the  owner  as  employer  is  likewise  subject  to  the  pro- 
visions of  Section  301.440,  are  liable  for  the  unlawful  act  of  his 
agent  or  employee.  It  is  generally  stated  that  a principal  or 
master  is  not  liable  for  the  criminal  acts  of  his  agent  or  servant 
since  the  requisite  intent  cannot  be  imputed  to  the  principal  or 
master;  however,  the  rule  is  otherwise  where  an  act  is  absolutely 
forbidden  and  the  intent  is  not  a necessary  element  of  the  crime. 

The  latter  rule  is  stated  in  22  C.J.S.,  Criminal  Law,  Section  S4, 
as  follows: 


"Moreover,  under  statutes  positively 
forbidding  certain  acts  irrespective  of 
the  motive  or  intent  of  the  actor,  a 
principal  or  master  may  be  criminally 
liable  for  his  agent* s or  employer* s 
act  done  within  the  scope  of  his  em- 
ployment, * * 
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’ The  rule  is  stated  in  Wharton's  Criminal  Law,  12  Ed.  Section 
286,  page  374,  thusly: 

"When  the  agent  performs  the  illegal 
act  under  an  absent  principal's  dir- 
ection, whether  express  or  implied, 
this  imposes  responsibility  on  the 
principal.  In  misdemeanors  the  act 
may  be  charged  to  have  been  done  by 
the  principal  himself,  without  ref- 
erence to  an  agent." 

In  the  case  of  Richardson  v.  United  States,  104  C.C.A.,  69, 
the  court  in  passing  upon  a similar  question  said: 

"Where  an  act  is  done  by  the  procurement 
of  a person  it  is  his  act  in  effect,  even 
where  it  is  made  a crime.  It  is  true  that, 
in  case  of  a felony,  in  order  to  be  answer- 
able  as  principal,  the  person  must  have 
been  actually  or  constructively  present 
where  another,  equally  guilty,  commits 
the  deed.  But  the  offense  here  is  a 
misdemeanor,  in  which  all  parties  are 
principals,  and  there  1b  no  occasion 
therefore  to  refine  the  distinction 
between  aiders  and  abetors,  or  prin- 
cipals in  the  first  or  second  degree." 

We  must  assume  from  the  request  as  stated  that  the  person 
actually  operated  the  motor  vehicle  is  acting  at  the  request  of  the 
owner  and  within  the  scope  of  his  employment.  If  such  be  the  case, 
we  are  of  the  opinion  that  under  the  foregoing  cited  cases  and 
authorities,  that  the  owner  of  the  motor  vehicle  may  be  charged 
under  the  provisions  of  Section  301.130  and  301.440,  RSMo  1949, 
for  operating  on  the  highways  of  this  state,  a motor  vehicle  not 
properly  licensed.  The  owner  could  not  himself  actually  operate 
the  vehicle  nor  could  he  employ  an  agent  to  operate  it  for  him 
and  escape  the  penalty  of  law. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  owner 
of  a motor  vehicle  not  properly  licensed  and  operated  by  an  agent 
or  employee  at  the  direction  or  request  of  the  owner,  is  subject 
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to  the  provisions  of  Section  301.440.  RSMo  1949.  and  liable  as 
principal  for  violating  Section  301.130,  RSMo  1949. 


Respectfully  submitted. 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 

r\  ''S'. 

jTrrrmm — 

ATTORNEY  GENERAL 


COUNTY  COURTS:  The  county  court  in  any  county  may  In  any 

APPROPRIATIONS:  one  year,  appropriate  out  of  the  county 

treasury,  a sum  of  money  not  exceeding 
♦300,  for  the  benefit  of  any  society  in 
its  county  regularly  organized  as  a county 
agricultural  and  mechanical  society,  county 
fair,  county  corn  growers  » association, 
county  poultry  association,  county  stock 
growers  » association,  or  any  other  organi- 
zation or  incorporated  society  having  for 
its  object  the  holding  of  county  fairs  or 
the  advancement  of  agriculture  or  its  allied 
industries,  and  that  such  appropriation  is 
not  limited  to  any  one  such  society  but  that 
the  county  court  may  make  such  an  appropri- 
ation to  as  many  such  societies  as  it  deems 
expedient, 

August  22,  1952 

Sr  ~ ->  6 - -t  ^ 


Dear  Sir: 


Honorable  Lone  Harlan 
Proseouting  Attorney 
Cooper  County 
Boonville,  Missouri 


Your  recent  letter  to  the  Attorney  General  requesting  an 

offioial  opinion  has  been  assigned  to  me  to  answer* 

# 

You  thus  state  your  opinion  request: 

"Our  County  Court  of  Cooper  County,  a third 
class  county,  is  desirous  of  an  opinion 
from  your  office  regarding  the  first  sen- 
tence of  the  above  seotlon.  (Section  262.350) 

"Cooper  County  has  several  agricultural 
sooletles  or  fairs  and  the  question  is 
whether  or  not  the  County  Court  is  limited 
to  a total  of  three  hundred  dollars  ($300) 
for  all  of  such  societies  or  fairs  or 
whether  the  Court  can  appropriate  a sum 
of  three  hundred  dollars  ($300)  for  each 
(or  any  number  it  so  desires)  of  the 
societies  or  fairs," 

Section  262,350#  RSMo  1914-9#  to  which  you  refer,  stateB 
in  part  as  follows: 

"The  county  court  of  any  county  may,  if 
it  be  deemed  expedient,  appropriate  out 
of  the  county  treasury  for  the  benefit  of 
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any  society  regularly  organized  as  a county 
agricultural  and  mechanical  society,  county 
fair,  county  corn  growers’  association, 
county  poultry  association,  county  stock 
growers  * association  or  any  other  organi- 
zation or  incorporated  society  having  for 
its  object  the  holding  of  county  fairs  or 
the  advancement  of  agriculture  or  its 
allied  industries,  a sum  not  exceeding 
three  hundred  dollars  in  any  one  year, 

This  portion  of  the  above  section  is  to  be  found  in  the 
Revised  Statutes  of  Missouri,  1929#  Section  124-90.  It  was 
originally  enacted  in  the  Statutes  of  Missouri,  1919#  wherein 
it  is  Section  12059.  Its  meaning  has  never  at  any  time  been 
construed  by  the  Appellate  Courts  of  this  state. 

Our  problem  here  is  to  determine  whether,  when  Section 
262.350,  supra,  uses  the  words  "any  society,"  it  means  one 
society  out  of  a number  which  are  enumerated,  or  whether  it 
means  "all"  or  "every."  That  is,  whether  a county  court  may, 
under  the  authority  of  the  above  section,  appropriate  a sum 
of  money  not  exceeding  $300  in  any  one  year  to  any  one,  but 
not  to  more  than  one,  of  the  organizations  listed  in  the  sec- 
tion; or  whether  it  may  appropriate  up  to  $300  for  more  than 
one  such  organization. 

There  are  a great  many  cases  which  construe  the  meaning 
of  the  word  "any."  Some  of  those  cases  hold  that  the  word 
"any"  means  one.  In  the  case  of  Martin  v,  Martin,  35  N.E.  (2d), 
560,  the  Court  stated  that  any  means  "one,  indefinitely;  one 
of  three  or  more."  However,  it  appears  that  the  great  majority 
of  cases  construe  it  to  mean  "all"  or  "every,"  In  the  Missouri 
case  of  Wormington  vs.  City  of  Monett#  204-  S.W.  (2d)  26 4,  the 
Court  stated,  l.c.  266,  26? : 

"The  point  in  issue  here  must  be  determined 
under  Section  22  of  the  Civil  Code,  Laws  Mo. 

194-3#  page  364-#  Mo.  R.S.A.  8 84-7  «22,  and  our 
Supreme  Court  Rule  3«08.  The  pertinent  Code 
provisions  of  Section  22  are: 

n,(a)  (1)  If  a party  dies  and  the  claim  is 
not  thereby  extinguished,  the  court  shall 
on  motion  order  substitution  of  the  proper 
parties.  The  motion  for  substitution  may 
be  made  by  the  successors  or  representatives 
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of  the  deceased  party  or  by  any  party  and, 
together  with  the  notice  of  too  hearing, 
shall  be  served  on  the  parties  as  provided 
in  section  5>,  and  upon  persons  not  parties 
in  the  manner  provided  for  the  service  of 
a summons.  (Emphasis  ours.)  * # *’ " 

It  is  therefore  our  opinion  that  when  Section  262.35>0, 
supra,  uses  the  words  "any  society,"  it  means  that  the  county 
court  is  not  restricted  to  an  appropriation  to  some  one  of  the 
societies  enumerated,  but  that  it  may  make  an  appropriation  up 
to  $300  to  as  many  9uch  societies  as  it  deems  expedient. 

CONCLPSIOW 


It  is  the  opinion  of  this  department  that  the  county  court 
of  any  county  may  in  any  one  year,  appropriate  out  of  the  county 
treasury,  a sum  of  money  not  exceeding  $300,  for  the  benefit 
of  any  society  in  its  county  regularly  organized  as  a county 
agricultural  and  mechanical  society,  county  fair,  county  coma 
growers’  association,  county  poultry  association,  county  atook 
growers’  association,  or  any  other  organization  or  incorporated 
society  having  for  its  object  the  holding  of  county  fairs  or 
the  advancement  of  agriculture  or  its  allied  industries,  and 
that  such  appropriation  is  not  limited  to  any  one  such  society 
but  that  the  county  court  may  make  such  an  appropriation  to  as 
many  such  societies  as  it  deems  expedient. 

Respectfully  submitted. 


HFWab 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED* 


r^'mi — 

Attorney  General 


TAXATION : 

DELINQUENT  PERSONAL  TAXES: 


Collector  shall  collect  on  delinquent 
personal  property  taxes  an  amount  not 
to  exceed  1$  per  month  or  10$  per 
annum  and  2$  of  the  amount  of  the  tax. 


December  16,  1952 

/V-/7-V*- 


Honorable  Morran  D.  Harris 
Prosecuting  Attorney  of 
St*  Clair  County 
Osceola,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  in  part  as  follows: 

" In  our  county  (St*  Clair-4th  class),  the 
Collector  has  been  collecting  1$  per  cent 
interest  per  month  (not  to  exceed  10$  per 
year)  on  all  delinquent  personal  taxes, 
together  with  a 2$  penalty.  This  la  the 
case  when  the  personal  tax  is  delinquent, 
but  is  collected  without  suit  (a  true  copy 
of  one  such  collection  is  enclosed  for  your 
examination),.  Furthermore,  this  is  being 
done  under  directive  from  the  Audit  Depart- 
ment, which  Department  has  refused  to  allow 
the  Collector,  or  the  County  Court  0»y  Court 
Order)  to  compromise  interest  and  penalties 
in  the  collection  of  said  taxes, 

************ 

'Would  you  tell  me  what  amount  of  Interest  and 
penalty  the  collector  is  entitled  to  collect  on 
delinquent  personal  taxes  when  no  suit  has  been 
filed  and  wnat  authority  he  has  for  collecting 
same.  Also,  can  the  County  Court,  by  Court  Order, 
compromise  said  interest  and  penalty  (not  the  tax 
itself)  in  part  or  whole?  * * 
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You  first  inquire  as  to  what  amount  a county  collector  is 
entitled  to  collect  in  addition  to  a delinquent  personal  tax.  In 
this  regard  we  refer  you  to  Section  139*100,  RSMo  1949*  which  pro- 
vides that  on  delinquent  taxes  the  collector  shall  collect  and 
account  for,  as  other  taxes,  an  additional  tax,  as  penalty,  the 
amount  provided  for  in  Section  140,100,  Said  section  reads  as  fol- 
lows: 

"1,  If  any  taxpayer  shall  fail  or  neglect 
to  pay  such  collector  hi6  taxes  at  the  time 
and  place  required  by  such  notices,  then  it 
shall  be  the  duty  of  the  collector  after  the 
first  day  of  January  then  next  ensuing,  to 
collect  and  account  for,  ^e  other  taxes,  an 
additional  tax,  as  pen&ltyu  the  amount  pro- 
vided for  in  section  140,1$0, 

l 

"2,  Collectors  shall,  on  the  day  of  their 
annual  settlement  with  the  county  court,  file 
with  said  court  a statement,  under  oath,  of 
the  amount  so  received,  and  from  idiom  received, 
and  settle  with  the  court  therefor;  provided, 
however,  that  said  interest  shaj.1  not  be  charge- 
able against  persons  who  are  absent  from  their 
homes,  and  engaged  in  the  military  service  of 
this  state  or  of  the  United  States;  provided, 
that  the  provisions  of  this  section  shall  apply 
to  the  city  of  St.  Louie,  so  far  as  the  same 
relates  to  addition  of  said  interest,  which,  in 
said  city,  shall  be  collected  and  accounted  for  by 
the  collector  as  other  taxes,  for  which  he  shall 
receive  no  compensation, 

"3*  Whenever  any  collector  of  the  revenue  in  the 
state  fails  or  refuses  to  collect  the  penalty  pro- 
vided for  in  this  section  on  state  and  county  taxes, 
it  shall  be  the  duty  of  the  director  of  revenue  and 
county  clerk  to  charge  such  collectors  with  the 
amount  of  interest  due  thereon,  as  shown  by  the 
returns  of  the  county  clerk,  and  such  collector 
shall  be  liable  to  the  penalties  as  provided  for 
in  section  139*270," 

The  amount  specified  in  Section  li«.0.100  is  1$  per  month  or 
fractional  part  thereof  not  to  exceed  10$  per  annum.  Said  section 
reads  in  part  as  follows: 
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"l,  Each  tract  of  land  in  the  back  tax 
book,  in  addition  to  the  amount  of  tax 
delinquent,  shall  be  charged  with  a penalty 
of  ten  per  cent  of  each  year9 8 delinquency 
except  that  the  penalty  on  lands  redeemed 
prior  to  sale  shall  not  exceed  one  per  cent 
per  month  or  fractional  part  thereof  or  ten 
per  cent  annually. » . 

Seotlon  $2*290  provides  that  the  collector  shall  be  allowed  to 
collect  2%  of  the  amount  of  the  delinquent  tax  for  services  .rendered 
in  the  collection  of  the  delinquent  taxes* 

From  the  preceding  referred  to  provisions,  we  are  of  the  opinion 
that  a county  collector  in  counties  of  the  fourth  olaas  is  entitled 
to  collect,  in  addition  to  the  delinquent  tax,  an  amount  not  to 
exceed  1%  per  month  or  10%  per  annum  and  2%  of  the  amount  collected 
as  provided  in  Section  $2*290. 

In  answer  to  your  inquiry  as  to  whether  or  not  the  county  court 
by  court  order  may  compromise  said  interest  and  penalty,  I am  en- 
closing a copy  of  an  opinion  to  the  Honorable  Rex  H.  Henson,  Prosecuting 
Attorney  of  Butler  County,  May  2d,  1952,  holding  that  the  interest  and 
penalties  of  a delinquent  personal  property  tax  bill  may  be  compro- 
mised by  the  county  collector. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  thle  office  that  in  collecting 
delinquent  personal  property  taxes,  a collector  of  a county  of  the 
fourth  class  is  authorized  and  has  the  duty  of  collecting,  in  addition 
to  the  amount  of  the  tax  bill,  1%  per  month  not  to  exceed  10%  per 
annum  and  2%  of  the  amount  actually  collected. 

Respectfully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 

J.  B A;.vi.o-i ' 

Attorney  General 


THE*  INDUSTRIAL  COMMISSION  OF  MISSOURI: 

, • * . 

Powers  of  the  Commission,  the  separate 
members  thereof,  and  of  Referees. 


ai(TT*a  si 


January  21,  195>2 
i~  At-  rz. 


The  Industrial  Comflfiras'on  of  Missouri, 
a member |or  a Referee  uay  approve 
settlemeut^'ftny  time.  Including  a 
case  on  appeal,  and  m.'.y  make  a tempo- 
rary or  final  award  and  perforin  any 
other  act  concerning  awards  except 
to  review  awards,  the  full  Commission 
only  having  the  right  to  review 
awards.  The  Division  does  not  have 
exclusive  authority  to  make 
awards.  Rules  A and  B giving 
the  Division  such  exclusive 
power,  and  depriving  the  Com- 
mission and  its  separate  mem- 
bers of  the  power  to  hold 
hearings,  make  awards  or  ap- 
prove compromise  settlements 
are  invalid. 


Honorable  Carl  J.  Henry 
Chairman 

Industrial  Commission  of  Missouri 
Department  of  Labor  and  Industrial 
Relations  of  'Missouri 
Jefferson  City,  Missouri 


Dear  Chairman  Henry: 


This  will  be  in  response  to  your  letter  re- 
questing this  Department  to  construe  the  provisions 
and  meaning  of  numerous  sections  in  Chapters  286  and 
2~7#  RSMo  19li9#  relating*  to  the  powers  of  the  Indus- 
trial Commission,  the  powers  of  the  individuals  members 
of  the  Commission  and  the  powers  of  Referees  respect- 
ing the  enforcement  of  certain  provisions  of  the  Work- 
men’s Compensation  Act  of  Missouri.  Your  letter  reads 
as  follows: 


"We  request  a legal  opinion  on  the  fol- 
lowing quostlons: 

"1.  Is  a Compromise  Settlement  of  a 
.Vorkmen ’ s Comoensation  claim  under 
Section  287. 390,  3.5.  Mo.  Ifl  valid 
when  approved  by  only  one  member  of 
the  Industrial  Commission,  when  the 
case  is  pending  before  the  Commission? 
Can  such  a settlement  be  approved  by 
the  Commission,  or  one  member,  when 
the  case  is  pending  in  court  on  ap- 
peal? 

"2.  Is  a Temporary  or  Final  Award,  or 
any  other  decision  or  order  in  Work- 
men's Compensation  cases  pending  be- 
fore the  Industrial  Commission,  valid 
when  made  by  only  one  member  of  the 
Commission? 
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"In  this  connection  we  cite  you  to 
Section  206*010  for  creation  of  the 
Industrial  Commission;  to  Section 
287.560  for  powers  of  the  Commission; 
to  Section  2? 7 ,020  (0)  for  definition 
of  terms. 

"Under  Section  287.1fl0  the  Industrial 
Commission  may  delegate  powers  to  the 
Division  of  Workmen's  Compensation. 
Under  authority  of  this  section  Rules 
A and  B on  attached  sheet  were  adopted 
and  fil-'d  with  the  Secretary  of  State. 
Also  see  Seetion  287.610. 

"Question:  <Vhen  a settlement  of  a case 
pending  before  the  Division 
of  Workmen's  Compensation 
(not  apoealed  to  the  Com- 
mission) is  made,  can  the 
Industrial  Commission,  or 
one  member,  approve  the 
same,  or  does  the  Division 
alone  have  such  authority?" 


We  shall  here  consider  and  determine  the  first 
question  contained  in  paragraph  1 of  your  letter,  whether 
a compromise  settlement  effected  between  the  parties  to  a 
claim  under  Section  287.390  is  valid  when  approved  by  only 
one  member  of  the  Commission  when  a case  is  pending  before 
the  Commission.  Section  287.390,  RSMo  194-9  was  In  the  Re- 
vision of  our  statutes  1929,  as  Section  3333.  The  section 
in  P.S.  Mo.  1939  was  Section  3723.  Section  287.390  provides 
that  voluntary  agreements  in  settlement  of  a claim  between 
the  parties  to  a claim  may  be  made,  and  that  nothing  contain- 
ed in  Chapter  287  shall  be  construed  as  preventing  such  set- 
tlements. This  section  reads  as  follows: 

"Nothing  in  this  chapter  shall  be  con- 
strued as  preventing  the  parties  to 
claims  hereunder  from  entering  into 
voluntary  agreements  in  settlement 
thereof,  but  no  agreement  by  an  em- 
ployee or  his  dependents  to  waive  his 
rights  tinder  this  chapter  shall  be 
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valid,  nor  shall  any  agreement  of 
settlement  or  compromise  of  any  dis- 
pute or  claim  for  compensa tion  under 
this  chapter  be  valid  until  approved 
by  the  Commission,  nor  shall  the  com- 
mission approve  any  settlement  which 
is  not  in  accordance  with  the  rights 
of  the  parties  as  given  in  this  chap- 
ter, No  such  agreement  shall  be  valid 
unless  made  after  seven  days  from  the 
date  of  the  injury  or  death." 


The  section  states  that  no  compromise  settlement 
agreement  shall  be  valid  until  approved  by  the  Commission, 
This  section  does  not  in  terms  provide  that  one  member  of 
the  Commission  alone  may  approve  such  settlements.  Section 
3333*  R.S.  Mo.  1929*  and  taany  other  sections  of  that  Revi- 
sion of  our  statutes  relating  to  the  authority  of  one  member 
of  the  Workmen*s  Compensation  Commission  to  approve  settle- 
ments and  to  perform  other  acts  and  duties  incident  to  the 
enforcement  of  the  Compensation  Act  were  considered  and  con- 
strued by  the  Kansas  city  Court  of  Appeals  in  the  case  of 
?4orgen  vs,  Jewell  Const,  Co,,  et  nl.,  91  S.V:,  (2d)  636, 

That  Court  in  a well-considered  and  comprehensive  opinion 
held,  construing  the  whole  Act  on  the  powers  of  members, 
that  a single  member  of  the  Commission  may  approve  a com- 
promise settlement.  That  opinion  decides  also  other  ques- 
tions submitted  in  your  letter.  We  shall  discuss  and  quote 
excerpts  from  the  opinion  on  such  other  questions  and  this 
particular  question  as  we  proceed  in  this  opinion,  but  we 
pause  here  to  quote  the  holding  of  the  Court  on  the  question 
of  approving  settlements  where,  l.c,  61^.1,  the  Court  said: 

"«  * * Under  all  of  the  circumstances, 
we  think  that  a proper  construction  of 
the  act  requires  a holding  that  a single 
member  of  the  commission  may  approve  a 
settlement  of  the  kind  in  question  * * *." 

The  Court  stressed  the  fact  that,  while  Section  3333* 
R.S.  Mo.  1929*  apparently  imposed  the  duty  of  approving  con- 
tracts of  settlement  upon  the  Commission  as  a body,  other 
sections  of  the  Act  referred  to  single  members  of  the  Commis- 
sion as  having  such  authority,  and  that  since  such  other  sec- 
tions were  retained  in  the  chapter  giving  such  authority  to 
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Individual  members  of  the  Commission,  this  must  be  taken, 
the  Court  said,  as  the  construction  by  the  Legislature  of 
its  intention  for  individual  members  of  the  Commission  to 
retain  such  powers,  and  that  such  construction  by  the  Leg- 
islature of  its  own  acts  must  be  given  due  weight  by  the 
Courts,  On  this  question  the  Court,  l.c.  6I4.I,  said: 

"It  is  well  established  that  a con- 
struction of  a statute  by  the  Legis- 
lature, as  indicated  by  the  language 
of  other  or  subsequent  enactments,  is 
entitled  to  consideration  as  an  aid  to 
interpreting  a statute,  59  C*J.  p, 

1033;  State  ex  rel,  v,  Hackman,  275  Mo. 

47*  54*  204  S.  . 513#  State  ex  inf,  v. 
Long-Bell  Lumber  Co.,  321  Mo,  4^1*  12 
S.’V.  (2d)  64;  Evans  v,  ?.-oLalin,l69  Mo. 

App,  310,  175  S,W.  294#  State  ex  rel, 
v,  Wilson,  supra;  Crohn  v,  Kansas  City 
Home  Telephone  Co.,  131  Mo.  App.  313* 

109  S.T.  1068 , And  where  the  contro- 
versy has  arisen  since  the  enactment  of 
the  subsequent  statute  or  amendment 
wherein  the  Legislature  had  indicated 
that  the  statute  should  be  taken  to 
mean  a certain  thing,  such  legislative 
construction  should  be  given  great 
weight,  * * * •" 

A careful  comparison  of  the  sections  construed  by 
the  Kansas  City  Court  of  Appeals  in  the  Morgan  case  as  con- 
stituting authority  for  a single  member  of  the  Commission 
to  approve  compromise  settlements  reveals  that  all  of  them 
are  retained  in  our  present  Revision  of  1949* 

The  Supreme  Court  of  this  State  in  the  case  of 
Liberty  Mutual  Insurance  Company  vs.  Jones,  130  S.W.  (2d) 
945*  gave  its  expression  of  the  general  belief  that  in- 
dividual members  did  have  various  powers  concurrent  with 
those  of  the  whole  Commission  where,  l.c,  959*  the  Court 
said: 


"In  the  event  of  an  accidental  injury 
the  parties  to  a claim  may  enter  into 
a voluntary  agreement  in  settlement 
thereof  on  forms  prepared  and  supplied 
by  the  Commission,  The  informal  con- 
ferences mentioned  above  are  between 
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the  parties  and  some  member,  referee 
or  legal  advisor  or  the  Commission; 
and  are  held  to  encourage  such  vol- 
untary settlements,  * & * 

The  Morgan  case,  supra,  as  decided  by  the  Kansas 
City  Court  of  Appeals  has  never  been  overruled  or  ques- 
tioned, It  is  the  law  in  this  State  on  the  issues  and 
the  principles  there  decided.  The  construction  given  the 
there  named  sections  of  the  Compensation  Act  by' the  Court 
in  the  Morgan  case  to  the  effect  that  individual  members 
of  the  Commission  may  approve  settlements  was  well  known 
and  understood  by  the  Legislature  and  such  sections  have 
remained  undisturbed,  and  the  construction  of  that  Court 
of  such  statutes  on  the  subject  has  remained  unchanged  for 
a period  of  more  than  sixteen  years.  The  Court  of  Appeals 
of  this  State  was,  and  is  in  that  case  the  Court  of  last 
resort  on  the  issues  decided,  and  its  judgment  on  the  ques- 
tion here  being  considered  was  and  is  final,  as  the  Act  now 
s tands • 


59  C.J.,  pages  106l,  1062  and  IO63,  on  the  effect 
of  construction  of  a statute  by  a Court  of  last  resort, 
states  the  folloY/ing  applicable  text: 

"Where  a statute  that  has  been  con- 
strued by  the  courts  of  last  resort 
has  been  reenacted  in  same,  or  sub- 
stantially the  same,  terms,  the  legis- 
lature is  presumed  to ' have  been  familiar 
with  its  construction,  and  to  have  adopt- 
ed it  as  a part  of  the  law,  unless  a con- 
trary intent  clearly  appears,  or  a dif- 
ferent construction  is  expressly  provided 
for;  and  the  same  rule  applies  in  the  con- 
struction of  a statute  enacted  after  a 
similar  or  cognate  statute  has  been  judi- 
cially construed.  * * * 

It  would  clearly  appear,  we  believe,  considering 
the  above  authorities,  and'  in  further  consideration  of  the 
facts,  since  none  of  said  sections  of  the  Compensation  Act 
so  construed  have  been  repealed,  and  since  they  have  had 
both  legislative  and  judicial  sanction  for  many  years  it 
is  compelling  that  they  should  be  and  they  are  here  con- 
strued to  give  the  separate  members  of  the  Commission  the 
authority  to  approve  coreproroise  settlements  of  claims  for 
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compensation  when  such  claims  are  pending  before  the  Com- 
mission and  that  such  settlements,  when  so  approved,  are 
valid. 


In  the  first  paragraph  of  your  letter  you  submit 
a second  question,  to-wit:  "Can  such  a settlement  be  ap- 
proved by  the  Commission,  or  one  member,  when  the  case  is 
pending  in  court  on  appeal."  We  believe  a compromise 
settlement  when  pending  in  court,  or  on  appeal,  may  be  ap- 
proved by  the  Commission,  or  a single  member  of  the  Commis- 
sion, or  a Referee. 

The  case  of  Tokash  vs.  Workmen's  Compensation  Com- 
mission, et  al.,  139  S.W.  (2d)  978*  was  before  our  Supreme 
Court  on  appeal  on  the  question  whether  a stipulation  judg- 
ment of  a Circuit  Court,  reversing  the  award  of  the  Commis- 
sion, was  valid,  as  based  upon  a settlement  and  agreement 
that  the  case  should  be  reversed  with  instructions  to  the 
Compensation  Commission  to  enter  a new  award  of  no  compen- 
sation, without  first  obtaining  the  approval  of  such  com- 
promise settlement  by  the  workmen's  Compensation  Commission. 
The  Supreme  Court  held  that  the  stipulation  Judgment  of  the 
Circuit  Court  on  its  face  was  not  invalid,  because  the  Cir- 
cuit Court  did  have  jurisdiction  of  the  subject-matter  and 
the  parties,  but  that  the  stipula  tion  Judgment  of  the  Cir- 
cuit Court  was  without  force  and  invalid,  because,  as  the 
facts  disclosed,  the  approval  of  the  Compensation  Coranission 
had  not  first  been  obtained.  The  Supreme  Court  held  that 
the  judgment  of  the  Circuit  Court  on  the  stipulation  would 
have  been  valid  had  they  presented  to  the  Circuit  Court, 
the  case  being  in  the  Circuit  Court  also  on  appeal,  along 
with  the  stipulation  of  settlement  and  for  reversal  of  the 
case,  the  approval  of  the  settlement  by  the  Workmen's  Com- 
pensation Commission.  On  this  point,  and  so  holding,  the 
Supreme  Court,  l.c.  9&4-*  said: 

"*  w # But  is  the  s ti pula tion  Judgment 
void  on  its  face?  We  do  not  think  so. 

That  the  circuit  court  had  Jurisdiction 
of  the  subject  matter  and  the  parties  in 
the  compensation  appeal,  cannot  be  and 
is  not  questioned.  The  only  thing  that 
vitiates  the  stipulation  judgment  is  that 
it  was  arrived  at  without  the  approval 
of  the  commission.  There  is  nothing  on 
the  face  of  the  judgment  that  shows  that 
the  approval  of  the  commission  was  not 
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obtained9  and,  since  right  action  is 
presumed  (Rollins  et  el.  v.  Shaner  et 
al.,  316  Mo.  953.  292  S.,7.  419),  the 
presumption  would  be  that  such  approval 
was  obtained.  But  the  facts,  unfolded, 
disclose  that  such  approval  was  not  ob- 
tained.  In  the  situation,  we  think 
that  the  present  suit  to  set  aside  will 
lie,  and  so  rule." 

This  case  is  a clear  example  of  approval  by  our 
Supreme  Court  of  the  right  of  the  Commission  or  any  member 
thereof,  or  a Referee,  to  approve  a compromise  settlement 
when  pending  in  Court,  or  on  appeal. 

The  Tokash  case,  supra,  we  believe,  is  controlling 
authority  on  this  question  and  requires  us  to  here  hold, 
and  we  do  hold,  that  such  a settlement  may  be  approved  by 
the  Commission,  or  any  member  of  the  Commission,  or  a 
Referee,  when  the  case  is  pending  in  any  Court  on  appeal. 

>e  believe  the  authorities  we  have  here  cited  and 
quoted,  and  our  conclx.sions  thereon,  correctly  answer  in 
the  affirmative  the  two  questions  you  submit  in  paragraph 
1 of  your  letter. 

The  next  question  submitted  in  your  letter,  con- 
tained in  paragraph  2 thereof,  states:  "Is  a*  Temporary 
or  Final  Award,  or  any  other  decision  or  order  In  Workmen's 
Compensation  cases  pending  before  the  Industrial  Commission, 
valid  when  made  by  only  one  member  of  the  Commission." 

Section  a.1  of  the  original  Compensation  Act  (Laws 
of  Missouri,  192f>,  page  375.  l.c.  39&)  provided  that  "The 
commission  or  any  of  its  members  shell  hear  in  a summary 
proceeding  the  parties  at  issue,  their  respective  witness- 
es and  shall  determine  the  dispute,  etc."  This  s ction 
authorising  members  to  conduct  hearings  was  carried  down 
from  the  original  Act  into  the  Revision  of  1929  as  Section 
3339#  and  in  the  Revision  of  1939  as  Section  3729.  The 
original  Section  lfl  (Section  3339.  R»3.  Mo.  1929).  (Section 
3729,  R.S.  Mo.  1939).  was  repealed.  Laws  of  Missouri,  1945. 
page  2000,  and  a new  Section  3729  was  enacted  in  lieu  there- 
of. 


The  new  Section  3729.  Laws  of  Missouri,  1945.  l»c. 
2000,  enacted  in  lieu  of  Section  3729.  R.S.  Mo.  1939.  omitted 
the  sentence:  "The  commission  or  any  of  its  members  shall 
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hear  in  a summary  proceeding  the  parties  at  issue  and 
their  representatives  and  witnesses  and  shall  determine 
the  dispute"  and  inserted  in  the  new  Section  3729  in 
place  thereof,  the  followings 

"The  division,  through  a referee,  shall 
hear  in  a summary  proceeding  the  parties 
at  issue  and  their  representatives  and 
witnesses  and  shall  determine  the  dis- 
pute. * » * 


It  will  be  observed  that  the  Legislature  in  enact- 
ing the  new  section,  3729#  giving  the  Division  of  Compensa- 
tion power,  through  Referees,  to  hold  hearings  did  not  pre- 
clude the  Commission  or  separate  members  of  the  Commission 
from  holding  hearings. 

The  Legislature  in  the  saue  Act  which  included  the 
new  Section,  3729  (Senate  Bill  248#  Laws  of  Missouri,  1945) 
enacted  also  Section  3747-“now  Section  207.610,  HSMo  1949“-® 
part  of  which  said  Section  3747  then  read,  and,  now  in  said 
Section  287.610  reads  as  follows: 

"*  * * Any  award  by  a referee  upon  an 
original  hearing  shall  have  the  same 
force  and  effect,  be  subject  to  the 
sane  review  and  appellate  procedure, 
and  enforceable  in  the  same  manner 
as  provided  elsewhere  in  this  chapter 
for  similar  awards  by  the  commission 
or  any  member  thereof.  * * * ." 

Our  present  Section  287.610  was  Section  3357  in  the 
Revision  of  1929*  That  section  in  that  revision  was  speci- 
fically construed  by  Judge  Bland  in  the  Morgan  case,  supra, 
as  giving  the  same  authority  to  Referees  to  hold  hearings  as 
was  vested  by  the  statute  in  the  Commission  or  one  of  its 
• members.  The  Kansas  City  Court  of  Appeals  in  said  case,  l.c. 
64.I,  on  this  question,  said: 

"The  Legislature  in  1929  (see  Laws  1929# 
p.  444)  amended  what  is  now  section  3357 
of  the  Revised  Statutes  (Mo.  St.  Ann.  Sec. 

3357#  p.  8287)  (or  section  59  of  the 
original  act  (Laws  1925#  PP-375#  4^2)) 
by  creating  the  position  of  referee.  The 
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amendment  allows  the  commission  to  ap- 
point special  referees,  not  exceeding 
five  in  number.  It  gives  such  referees 
authority  to  hesr  and  determine  claims 
upon  original  hearing,  only,  and  in  this 
respect  they  sre  given  the  same  authority 
and  jurisdiction  as  the  commission  or  one 
of  its  members.  * « * 


The  St.  Louis  Court  of  Appeals,  S.Vi.  (2d)  503* 
considered  the  case  of  State  ex  rel.  Kenney,  et  al.  vs. 
Missouri  Workmen's  Compensation  Commission,  on  the  question 
of  whether  an  appeal  could  be  taken  directly  to  the  Circuit 
Court  from  an  award  made  by  a single  Commissioner  instead 
of  from  a review  by  the  whole  Commission.  Among  other  mat- 
ters discussed  in  the  case  the  Court,  l.c.  504*  regarding 
the  intention  of  the  Legislature  in  providing  for  a single 
member  of  the  Commission  to  ect  alone  in  certain  cases,  said 
the  following: 

"It  would  thus  seem  that  the  Legislature 
intended  and  expected  that  in  most  cases 
the  claim  of  an  employee  would  be  present- 
ed to  an  individual  commissioner  or  a 
referee  for  the  obvious  purpose  of  ex- 
pediting the  great  number  of  claims  that 
of  necessity  arise  under  the  act,  end  in 
the  belief  that  a percentage  of  cases  would 
thus  be  finally  disposed  of  by  the  award 
of  such  single  commissioner  or  referee, 
and  therefore  the  Legislature  provided 
that  only  when  either  party  is  dissatisfied 
with  the  finding  and  award  of  the  commis- 
sioner, and  a rehearing  is  requested,  that 
it  be  mandatory  for  the  full  commission 
to  review  the  evidence  and  make  an  award, 

* * * ." 

The  terms  of  Section  287. 6l0  are  in  identical  words 
with  the  provisions  of  Section  33f>7  of  the  1929  Revision, 
which  said  Section  3357*  was  construed  In  the  Morgan  case, 
supra,  as  giving  Referees  concurrent  authority  with  single 
members  of  the  Commission  to  hold  hearings.  Section  287.610, 
RSMo  19ij.9,  in  part,  on  the  question  of  awards  by  Referees, 
reads  as  follows: 
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"*  * * Any  referee  shall  have  power  to 
approve  contracts  of  settlement  between 
the  parties  to  any  claim  under  this  chap- 
ter, to  the  same  extent  as  elsewhere  pro- 
vided for  the  commission  or  one  of  its 
members.  Any  award  by  a referee  upon 
an  original  hearing  shall  have  the  same 
force  and  effect,  be  subject  to  the  s-me 
review  and  appellate  procedure,  and  en- 
forceable in  the  same  manner  as  provided 
elsewhere  in  this  chapter  for  similar 
awards  by  the  commission  or  any  member 
thereof.  * * * 


Revealing  that  it  was  the  intention  to  still 
authorize  separate  members  of  the  Commission,  and  the 
Comission  itself,  to  hold  and  conduct  hearings  of  claims 
for  compensation,  the  Legislature,  at  the  same  Session— 
19i|5--where  the  new  Section  3729  provided  that  the  Divi- 
sion, through  its  Referees,  may  hold  hearings,  there  was 
enacted  by  the  Legislature,  Laws  of  Missouri,  1945#  page 
1101,  lie.  1104#  Senate  Bill  246,  including  action  6 
thereof,  and  containing  as  a part  of  said  Section  6,  sub- 
section (i),  and  which  sub-section  (i)  of  said  Section  6 
of  the  Act  is  now  sub-section  (9)  of  Section  286.o6o, 

HSHo  19^9,  expressly  conferring  the  power  to  hold  and 
conduct  hearings  uoon  the  Commission  or  any  member  thereof, 
which  sub-section  (9)  reads  as  follows: 

”(9)  The  comission  or  any  member  there- 
of may  hold  hearings,  require  the  attend- 
ance of  witnesses,  administer  oaths  and 
take  testimony." 

It,  therefore,  appears  olain  that  the  Legislature 
in  enacting  said  sub-section  (9)  of  said  Section  286. 060 
at  the  Session  of  1945#  was  fully  aware  of  that  part  of 
said  Section  287.610,  RSMo  1949#  and  the  construction  there- 
of given  by  the  Kansas  City  Court  of  Appeals  in  the  Morgan 
case;  supra,  as  such  provision  then  appeared  in  Section 
3357#  p«3.  Ifo.  1929#  giving  the  Division,  through  Referees, 
the  same  authority  to  hold  hearings  as  was  then  and  is  now 
possessed  by  single  members  of  the  Concnission. 

The  authority  aa  expressed  in  said  sub-section  (9) 
for  the  Cocmission  or  separate  members  of  the  Commission 
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to  hold  hearings  ia  comprehensive  and  entirely  without 
limit  as  to  any  particular  kind  of  hearing,  and  is  not 
restricted  to  any  one  of  the  four  divisions  of  the  De- 
partment of  Labor  and  Industrial  Relations,  v.®  believe 
under  the  terras  of  said  sub-section  (9)  the  Commission, 
or  any  separate  member  thereof,  is  authorised  to  hold 
a hearing  on  any  question  or  controversy  arising  with- 
in any  of  its  divisions. 

It  is  our  belief,  under  the  above  cited  statutes 
and  authorities,  that  a temporary  or  final  award,  or  any 
other  decision  or  order  in  V/orkmen’s  Compensation  cases 
pending  before  the  Industrial  Commission  ore  valid  when 
made  by  only  one  member  of  the  Commission.  This  is  our 
answer  to  the  question  submitted  in  paragraph  2 of  your 
letter. 


In  submitting  the  next  and  last  question,  after 
paragraph  2 in  the  letter,  it  is  stated: 

"In  this  connection  we  cite  you  to 
Section  286.010  for  creation  of  the 
Industrial  Commission;  to  Section 
287.560  for  oowers  of  the  Commission; 
to  Section  287.020  (8)  for  definition 
of  terms. 

"Under  Section  287*410  the  Industrial 
Commission  may  delegate  powers  to  the 
Division  of  Workmen’s  Compensation. 

Under  authority  of  this  section  Rules 
A and  B on  attached  sheet  were  adopted 
and  filed  with  the  Secretary  of  State. 

Also  see  Section  2 87.610. 

"Question:  When  a settlement  of  a case 
pending  before  the  Division 
of  Workmen's  Compensation 
(not  appealed  to  the  Commis- 
sion) is  made,  can  the  In- 
dustrial Commission,  or  one 
member,  approve  the  same,  or 
does  the  Division  alone  have 
such  authority?" 

Your  letter  thus  directs  our  attention  in  the 
preparation  of  this  opinion  to  Section  286.010  of  said 
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Chapter  286,  Sections  207.020,  287.390,  287.4-10,  287.^60 
and  287#6lO  of  Chapter  287,  all  RSMo  194-9  • have  care- 
fully considered  the  provisions  of  each  of  such  sections 
as  their  terms  apply  to  the  questions  you  submit  for  our 
consideration. 

Section  286.010,  RSMo  194-9#  creating  "The  Depart- 
ment of  Labor  and  Industrial  Relations"  of  Missouri  reads, 
in  part,  as  follows: 

"There  is  hereby  created  and  estab- 
lished a separate  department  of  the 
state  government  to  be  known  as  ’The 
Department  of  Labor  and  Industrial 
Relations. * Said  department  shall 
be  under  the  control,  management  and 
supervision  of  a commission  to  be 
known  and  designated  as  ’The  Indus- 
trial Commission  of  Missouri.’  « * # 

There  are  other  sections  of  said  Chapters  286  and 
287  defining  the  powers  of  the  Industrial  Commission' of 
Missouri,  and  the  Division  of  -Vorkmen’s  Compensation,  which 
make  them  all,  Jointly,  one  complete  and  inseparable  depart- 
ment of  the  State  Government  of  this  State,  although  by 
Section  286.110,  RSMo  194-9#  there  are  created  within  the 
department  four  operating  divisions.  Said  Section  286.110 
in  that  behalf,  reads  as  follows: 

"There  is  hereby  created  within  the 
department  of  labor  and  industrial 
relations  the  following  divisions: 

"(1)  The  division  of  workmen’s  com- 
pensation; 

"(2)  The  division  of  employment  security; 

"(3)  The  division  of  industrial  inspec- 
tion; and 

"(If)  The  division  of  mine  inspection," 

Section  286.060,  RSMo  194-9#  defines  the  duties, 
powers  and  jurisdiction  of  the  Industrial  Commission  of 
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Missouri  in  its  control,  management  and  supervision  of 
the  Department  of  Labor  and  Industrial  Relations  in 
separate,  numbered  paragraphs*  Said  section,  respect- 
ing such  authority  in  its  general  preamble  and  such 
paragraphs  thereof  as  we  believe  are  pertinent  here, 
read  as  follow: 

"It  shall  be  the  duty  of  the  indus- 
trial ' commission,  and  it  shall  have 
power.  Jurisdiction  and  authority: 

• *#*#*#««**-»  *»«#*» 

"O)  To  have  all  powers,  duties  and 
responsibilities  conferred  or  imposed 
upon  it  by  the  workmen* s compensation 
law  (chapter  287,  HSMo  19m-9)  and  by 
the  unemployment  compensation  law 
(chapter  28o,  RSHo  19^9) 

*«»*«««#*«*««#«*»• 

"(8)  To  adopt  all  regulations  neces- 
sary to  the  efficient  internal  manage- 
ment of  the  department,  not  inconsis- 
tent with  any  provisions  of  law,  and 
such  regulations  shall  become  effec- 
tive immediately  upon  adoption,  unless 
the  commission  shall  otherwise  order; 
to  adopt  regulations  governing  its  pro- 
ceedings in  connection  with  the  exercise 
of  its  quasi- judicial  functions,  and 
such  regulations  shall  become  effective 
ten  days  after  copies  thereof  are  filed 
in  the  office  of  the  secretary  of  state* 

"(9)  The  commission  cr  any  member  there- 
of may  hold  hearings,  require  the  atten- 
dance of  witnesses,  administer  oaths  and 
t ake  te  s timony*" 

In  this  connection  we  refer,  as  suggested  in  your 
request  for  this  opinion,  to  paragraph  8 of  said  Section 
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287.020  for  terms  defined  in  said  paragraph  relating  to 
the  Division  of  Workmen’s  Compensation,  named  in  said 
Section  286,110,  supra,  as  a division  of  the  Department 
of  Labor  and  Industrial  Relations  of  this  State,  We 
cite  and  quote  also  paragraph  9 with  paragraph  8 of  said 
Section  2o7.020,  which  sections  read  as  follow* 

"8,  As  used  in  this  chapter  and  all 
acts  amends tory  thereof,  the  term  ’com- 
mission1 or  ’workmen’s  c ompe  ns  a 1 1 on~~  c om- 
mlssion  of  Missouri*  shall  hereafter 
bo  construed  as  meaning  and  referring 
exclusively  to  the  industrial  commission 
of  Missouri,  ****■»*»***«**. 

"9,  The  term  ’division’  as  used  in  this 
chapter  means  the  division  of  workmen’s 
compensation  of  the  department  of  labor 
and  industrial  relations  of  the  state  of 
TJIssouri." 

We  have  already  observed  from  the  provisions  of 
Section  286.010  that  "The  Department  of  Labor  and  Indus- 
• trial  Relations"  and  "The  Industrial  Commission  of  Missouri" 
are  one  and  the  same  entity. 

The  effect  of  the  noted  sections  of  said  Chapters 
286  and  287*  was,  and  is,  to  clearly  express  the  Intention 
of  the  Legislature  to  be  that  the  acts,  authority,  procedure 
and  doings  of  the  Division  of  Workmen’s  Compensation  In 
whatsoever  that  Division,  any  Referee,  or  tho  Workmen’s 
Compensation  Commission,  or  of  any  member  of  the  Workmen’s 
Compensation  Commission,  may  do,  in  the  exercise  of  auth- 
ority, shall  be  held  to  be  the  acts  of  the  Department  of 
Labor  and  Industrial  Relations  of  Missouri  itself. 

With  your  letter  you  submit  for  our  information  and 
consideration  copies  of  Rules  "A"  and  "B",  adopted  by  the 
Commission,  which,  respectively,  state: 

"A.  It  is  hereby  provided  and  ordered 
by  the  Industrial  Commission  of  Missouri 
that  the  Division  of  Workmen’s  Compensa- 
tion shall  be  and  is  hereby  authorised 
to  exercise  all  the  powers  and  functions 
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of  the  Coamission  in  the  administra- 
tion of  the  Missouri  '-orkmen's  Com- 
pensation Law,  except  the  power  and 
duty  to  review  any  award  made  under 
said  law  or  hold  any  hearing  or  re- 
hearing as  authorized  by  Section 
3730  and  3731,  R.3.  Missouri,  1939, 
and  except  such  other  powers  and 
functions  for  the  exercise  of  which 
provision  is  hereinafter  made.  It 
is  intended  by  this  provision  to  dele- 
gate all  such  powers  to  the  Division 
of  Yiorkmen's  Compensation  and  to  desig- 
nate said  Division  as  the  agency  of 
the  Commission  to  receive  and  file 
claims  for  compensation,  reports, 
answers,  settlements,  agreements, 
applications  for  review,  and  notices 
as  may  be  required  by  the  workmen's 
Compensation  Law, 

"B,  Parties  to  claims  under  the 
Workmen's  Compensation  Law  may  enter 
into  voluntary  agreements  in  settle- 
ment or  compromise  thereof,  but  no 
agreement  or  contract  of  settlement 
or  compromise  shall  be  valid  until 
approved  by  the  Commission,  or  until 
approved  by  a Referee  of  the  Division 
of  Workmen's  Compensation  if  the  claim 
is  pending  in  the  Division,  Ho  such 
agreement  shall  be  vaLid  unless  made  after 
seven  days  from  the  date  of  the  in- 
jury or  death,” 

Your  letter  states  that  said  Rules  A and  B were 
adopted  by  the  Commission  and  filed  with  the  Secretary 
of  State  by  authority  of  Section  287*410, 

Said  Section  287*410  reads  as  follows: 

"The  division  shall  have  and  exercise 
such  of  the  powers  and  functions  of 
the  commission  in  the  administration 
of  the  workmen's  compensation  law  as 
the  commission  may  by  regulation  pre- 
scribe; provided,  however,  that  the 
power  and  duty  to  review  any  award 
made  under  the  workmen's  compensation 
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law,  as  authorised  by  sections 
287*470  and  287*lj.80#  may  not  be 
delegated,  but  s'ich  power  and  duty 
shall  be  exercised  exclusively  by 
the  commission;  and  provided  further, 
that  the  commission  shall  exercise 
no  authority  with  respect  to  the 
selection  or  tenure  of  office  of  any 
individual  appointed  or  employed  by 
the  division  in  the  administration 
of  the  workmen's  compensation  law, 

(L,  1945,  P*  1996  Sec.  3744A)." 

As  we  understand  said  Sections  287.410  and  287*610, 
and  otther  sections  of  the  Act  relating  to  tte  creation  and 
powers  of  the  Industrial  Commission,  the  Commission  does 
not,  we  believe,  derive  its  powers  to  create  and  promulgate 
rules  and  regulations  for  the  administration  of  the  Act  by 
the  Division  of  Compensation.  3uch  as  Rules  A and  B sub- 
mitted to  us,  from  Section  2c7.4l0,  HSMo  1949*  as  your 
let  er  states,  in  paragraph  (4)  thereof,  but,  rather,  from 
Section  286.000,  RSMo  1949* 

Section  287*4l0  does  provide  that  the  Division  of 
Compensation  shall  have  and  exercise  such  of  the  powers  and 
functions  of  the  Commission,  in  the  administration  of  the 
Act,  as  the  Commission  may,  by  regulation,  prescribe,  etc., 
but  the  authority  of  the  Commission  to  make  and  define  the 
terms  and  provisions  of  such  regulations  and  file  them  with 
the  Secretary  of  State  is  found  in  sub-section  (8)  of  said 
Section  286.060,  which  sub-section  states  such  power  as  fol- 
lows: 


"To  adopt  all  regulations  necessary 
to  the  efficient  internal  management 
of  the  department,  not  inconsistent 
with  any  provisions  of  law,  and  such 
regulations  shall  become  effective 
immediately  upon  adoption  unless  the 
commission  3hall  otherwise  order;  to 
adopt  regulations  governing  its  pro- 
ceedings in  connection  with  the  exer- 
cise of  its  quasi  Judicial  functions, 
and  such  regulations  shall  become 
effective  ten  days  after  copies  there- 
of are  filed  in  the  office  of  the 
secretary  of  state." 
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We  are  advised  that  said  Rules  A and  B were  filed 
with  the  Secretary  of  State  by  the  Industrial  Commission 
on  July  7*  194® $ an^  became  effective  from  and  after  July 
18,  19m-®*  In  this  particular,  it  then  is  apparent  that 
the  Commission  in  adopting  said  Rules,  A and  B,  proceeded 
under  said  sub-section  (8),  supra,  of  Section  286. 060. 

Rules  A and  B on  the  question  of  their  validity,  we  believe, 
must  be  tested  by  the  terms  of  said  sub-section  (8),  which 
provides  that  such  rules  may  be  made  which  are  n*  * * not 
inconsistent  with  any  provision  of  law. 

The  question  then  presents  itself,  are  said  Rules 
A and  B inconsistent  with  any  provision  of  lawt 

Rules  A and  B propose  to  and  do  remove  the  authority 
to  approve  settlements  and  hold  hearings,  receive  and  file 
claims  for  compensation,  answers,  agreements,  applications 
for  review  and  notices  required  by  the  Act  from  the  Commis- 
sion itself,  and  from  the  separate  members  of  the  Commission 
and  vest  such  authority  exclusively  in  the  Division.  Rule  A 
authorizes  the  Division  to  exereise  all  the  powers  and  func- 
tions of  the  Commission  in  the  administration  of  the  Workmen^ 
Compensation  law,  except  those  authorized  by  Sections  287.lj.70 
and  287.4.80.  Rule  B provides  that  no  agreement  or  contract 
of  settlement  or  compromise  shall  be  valid  until  approved  by 
the  Commission  or  by  a Referee  of  the  Division,  if  the  claim 
is  pending  in  the  Division.  Both  of  said  Rules  A and  B ap- 
parently intend  to  combine  and  make  applicable  the  terns  of 
both  said  Sections  287.4-10  and  287.616  in  effecting  such 
rules.  This  is  especially  noticeable  since  Section  287. 6l0 
deals  principally  with  the  appointment  and  duties  of  the 
Referees  , the  appointment  of  whom  is  provided  for  in  said 
section.  So  that,  in  the  authority  exercised  under  Section 
287.4-10,  to  adopt  Rules  A and  B,  the  terms  of  Section  287.610 
are  relied  upon--since,  in  the  last  sentence  of  paragraph  4- 
of  your  letter  requesting  this  opinion  you  especially  direct 
our  attention  to  said  Section  267.610— in  providing  for  the 
Division  to  perform  all  and  sundry  the  functions  of  the  Com- 
mission, because  the  Rei'erees  of  the  Division  are  the  only 
officers  of  the  Division  upon  whom  such  duties  could  be 
placed.  A careful  reading  of  said  Section  287.610  discloses 
that  the  terms  of  the  section  itself  render  said  Rules  A and 
3 Inconsistent  with  the  section  in  respect  to  the  exercise 
of  the  power  to  approve,  settlements  by  the  Commission  or  a 
member,  where  one  sentence  of  the  section  states: 
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* * Any  referee  shell  have  power 
to  approve  contracts  of  settlement 
between  the  parties  to  any  claim  under 
this  chapter,  to  the  same  extent  as 
elsewhere  provided  for  the  comriission 
or  one  of  its  members.  * «■  * 

Likewise,  Pules  A and  B are  in  conflict  and  in- 
consistent with  said  Section  207*610  in  depriving  the  Com- 
mission and  separate  members  of  the  Commission  of  the  right 
to  hold  hearings  and  make  awards*  The  section,  in  part, 
states  the  following: 

* * Any  award  by  a referee  upon  an 
original  hearing  shall  have  the  same 
force  and  effect,  be  subject  to  the 
same  review  and  appellate  procedure, 
and  enforceable  in  the  same  manner 

as  provided  elsewhere  in  this  chapter 
for  similar  awards  by  the  commission 
or  any  member  thereof.  * * » 


Sub-section  (9)  of  said  Section  28 6.060  provides 
that  the  Commission  or  any  member  thereof  may  hold  hear- 
ings, require  the  attendance  of  witnesses,  administer 
oaths  and  take  testimony.  Said  Rules  A and  B conflict 
and  ore  inconsistent  with  that  provision  of  law. 

Said  Rules  A and  B in  depriving  the  Commission  and 
the  separate  members  thereof  of  the  right  to  make  orders, 
awards  and  to  hold  hearings  are  in  conflict  and  inconsistent 
with  the  terms  of  Section  287*2lf.O,  RSMo  1949*  which  provides 
in  sub-section  (3)  of  paragraph  4 thereof,  with  respect  to 
the  distribution  of  compensation  due  dependents  of  a deceased 
employee  under  the  Act,  that: 

rThe  commission,  any  member  thereof 
or  a referee  may,  in  its  or  his  dis- 
cretion, order  or  award  the  share 
of  compensation  of  any  such  child  or 
children  to  be  paid  to  the  parent, 
grandparent,  or  other  adult  next  of 
kin  or  legal  guardian  of  such  child 
or  children  for  the  laf  ep's  support, 
maintenance  and  education,  * **  ." 
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Rules  A and  B deprive  the  separate  members  of 
the  Commi salon  of  the  right  to  approve  compromise  settle- 
ments of  claims,  and  are  thereby  in  conflict  and  incon- 
sistent with  Section  287*390#  ^SMo  19^-9  (Section  3333#  R.S. 

Mo*  1929)  as  construed  by  the  Kansas  City  Court  of  Appeals 
in  the  Morgan  case,  91  S.  . (2d)  638,  and  with  that  deci- 
sion itself  and  other  decisions  by  our  Courts  of  Appeals 
which,  while  not  ruling  directly  that  separate  members  of 
'lie  Commission  may  exercise  the  right  to  approve  compromise 
settlements  of  claims,  do  discuss  and  iu  effect  hold  that 
the  intent  of  the  Legislature,  expressed  in  the  statutes  in 
permitting  separate  members  of  the  Commission,  Referees  and 
the  Commission  to  approve  settlements  encouraged  voluntary 
settlements,  and  those  cases  commended  the  approval  of 
settlements  by  separate  members  of  the  Commission*  To  quote 
from  such  cases  would  unduly  and  without  need  lengthen  this 
opinion,  and  for  that  reason  we  omit  quoting  from  such  cases 
but  for  the  convenience  of  the  reader  we  give  the  style  and 
citation  of  suoh  cases* 

Burnham  vs.  Keystone  3©r.  Co.,  77  S.  . (2d)  81^.8, 

(Mo.  App.),  l.c.  Q$l±; 

Brown  vs.  Corn  Products  Refining  Co.,  55  s*  '• 

(2d)  706,  (Mo.  App.),  l.c*  710. 

We  believe,  and  her^  so  conclude,  that  said  Pules 
A and  B adopted  by  the  Commission,  insofar  as  such  rules 
deprive  the  Commission  and  its  separate  members  of  the 
authority  to  perform  the  official  functions  connected  with 
the  administration  of  the  Workmen's  Compensation  Act  which 
are  named  and  prohibited  to  such  officials  in  such  rules 
and  by  providing  that  such  functions  shall  be  performed 
only  by  the  Division  of  Workmen's  Compensation  are  ineffective 
and  invalid* 

Considering  the  above-cited  and  quoted  decisions  of 
our  Courts,  the  provisions  and  terms  of  our  statutes  cited 
and  quoted,  as  they  express  the  clear  intention  of  ths  Legis- 
lature in  regard  to  the  subject,  we  believe,  in  answer  to  your 
last  question,  that  when  a settlement  of  a case,  pending 
before  the  Division  of  Vorknen's  Compensation  (not  appealed 
to  the  Commission),  is  made,  the  Industrial  Commission,  or 
one  member,  or  a Referee  may  approve  the  same,  and  that  the 
Division  alone  does  not  have  such  authority,  and  that,  as  we 
have  hereinabove  held  in  answering  questions  2 and  3 submitted 
to  us,  it  would  make  no  difference  tfiere  a case  is  pending 
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after  a claim  is  filed,  the  Commission  itself,  any  in- 
dividual member  of  the  Commission,  or  a Referee  repre- 
senting the  Division,  is  vested  by  such  authorities  with 
the  power  to  approve  a compromise  settlement  of  a claim 
for  compensation. 


C NCLU3I0N. 


It  is,  therefore,  the  opinion  of  this  Department, 
considering  the  premises,  that: 

1)  A compromise  settlement  of  a Workmen’s  Compen- 
sation claim  under  Section  287.390*  RSMo  194-9*  is  valid 
when  approved  by  only  one  member  of  the  Industrial  Commis- 
sion when  the  case  is  pending  before  the  Commission. 

2)  A settlement  may  be  approved  by  the  Commission 
or  one  member  or  a Referee,  when  the  case  is  pending  in 
Court  on  appeal. 

3)  A temporary  or  final  award,  or  any  other  deci- 
sion or  order  in  'Workmen's  Compensation  cases  pending  be- 
fore the  Industrial  Commission  except  the  power  and  duty  to 
review  any  award  made  under  the  Workmen’s  Compensation  Law 
as  authorized  by  Sections  287*4-70  and  287.4-80,  RSMo  194-9* 
are  valid  when  made  by  only  one  member  of  the  Commission. 

4-)  When  a settlement  of  a case  pending  before  the 
Division  of  Workmen’s  Compensation  (not  appealed  to  the  Com- 
mission) is  made,  the  Industrial  Commission  or  one  member 
thereof,  or  a Referee  of  the  Division  of  Workmen's  Compensa- 
tion may  approve  the  same,  and  the  Division  alone  does  not 
have  such  authority. 

5)  Rules  A and  B adopted  by  the  Commission  are  in 
conflict  and  inconsistent  with  the  provisions  of  law  herein- 
above pointed  out,  and  are  invalid. 


APPROVED: 


Respectfully  submitted. 


Jf.  E.  TAYLOR 
ATTORNEY  GENERAL 


GEORGE  W.  CROWLEY 
ASSISTANT  ATTORNEY  GEN  HAL 


GWC:ir 
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Social  security: 

COUNTY  HEALTH  CENTER: 


* * 


• ■ 4’  " 


Employer’s  contributions  on  county  health 
center  employees  are  paid  from  the  county 
health  center  fund.  * 


filed 


Aoril  16,  1952 


Honorable  George  Henry 
Prosecuting  Attorney  of 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 


) 


Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department,  which  request  reads  in  part  as 
follows: 


"A  question  has  arisen  in  this  county 
as  to  who  is  liable  for  the  Social 
Security  on  pay  to  County  Health 
Center  employees.  Section  205.042  laws 
of  the  66th  General  Assembly  provide  for 
the  organization,  powers,  and  duties  of 
the  trustees  of  the  County  Health  Center. 
The  last  part  of  Paragraph  4 of  said 
Section  states  that: 

'All  moneys  received  for  the 
County  Health  Center  shall  be 
deposited  in  the  County  Treasury 
to  the  credit  of  the  County  Health 
Center  Fund  and  paid  out  only  upon 
warrants  ordered  drawn  by  the  County 
Court  upon  properly  authenticated 
vouchers  of  the  Board  of  Health 
Center  Trustees.' 

"Our  question  is  does  the  establishment  of 
this  special  fund  make  the  Health  Center 
employees  in  effect  employees  of  a separate 
organization  and  as  such  make  the  County 
Health  Center  Fund  liable  for  the  Social 
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Security  to  be  withheld,  or  is  the  Social 
Security  from  the  Health  Center  employees 
wages  to  be  paid  out  of  the  County  Revenue 
Fund?"  

Section  5,  subsection  1 of  Senate  Committee  Substitute  for 
Senate  Bill  No.  3,  provides  for  the  coverage  of  public  employees 
other  than  those  in  the  employ  of  the  State  as  follows: 

"Each  political  subdivision  of  the  state 
and  each  instrumentality  of  the  state  or 
of  a political  subdivision  may  submit 
for  approval  by  the  state  agency  a plan 
for  extending  the  benefits  of  Title  2 
of  the  Social  Security  Act  to  its  em- 
ployees, and  are  hereby  authorized  to, 
by  proper  ordinance  or  resolution,  enter 
into  and  ratify  any  such  agreement  upon 
its  approval*  as  aforesaid,  * * *" 

The  term  political  subdivision  is  defined  in  Section  1,  sub- 
section 7 as  follows: 

Political  subdivision*,  any  county, 
township,  municipal  corporation,  school 
district,  or  other  governmental  entity  of 
equivalent  rank;  * * *," 

Section  1,  subsection  6 defines  the  terra  instrumentality 
to  be  "an  instrumentality  of  the  state  or  of  one  or  more  of  its 
political  subdivisions  but  only  if  such  instrumentality  is  a 
juristic  entity  which  is  legally  separate  and  distinct  from  the 
state  or  such  political  subdivision  and  whose  employees  are  not 
by  virtue  of  their  relation  to  such  juristic  entity  employees  of 
the  state  or  such  subdivision,"  This  definition  was  interpreted 
by  this  department  in  an  opinion  to  the  Honorable  John  E.  Downs, 
Prosecuting  Attorney  of  Buchanan  County,  St.  Joseph,  Missouri, 
October  25,  1951,  to  mean  a corporate  entity  legally  separate 
and  distinct  from  the  state  or  political  subdivision. 

It  is  quite  apparent  that  the  county  health  center  is  not  a 
political  subdivision  or  instrumentality  as  defined  in  Senate  Com- 
mittee Substitute  for  Senate  Bill  No.  3.  Section  205.010  of  House 
Bill  No.  307,  a 9 enacted  by  the  66th  General  Assembly  provides  that 
any  county  may,  as  provided  in  this  act,  "establish,  maintain,  man- 
age and  operate  a public  health  center  if  the  qualified  voters  of 
the  county  elect  by  voting  a tax  for  the  maintenance  and  operation 
of  a county  health  center  to  establish  same."  The  county  court  shall 
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appoint  five  trustees  to  manage  and  operate  such  health  center  for 
the  county.  Section  205.030,  House  Bill  No.  307.  Thereafter,  said 
trustees  shall  be  elected  at  the  next  following  general  election. 
Section  205*045,  subsection  5»  provides  that  the  board  of  health 
center  trustees  may  appoint  such  personnel  as  may  be  necessary  for 
the  operation  of  the  health  center  as  follows: 

"The  board  of  health  center  trustees 
may  appoint  and  remove  such  personnel 
as  may  be  necessary  and  fix  their 
compensation;  and  shall  in  general 
carry  out  the  spirit  and  intent  of 
this  chapter  pertaining  to  establish- 
ing and  maintaining  a county  health 
center," 

Such  employees  as  may  be  appointed  under  the  provisions  of 
this  section  are  employed  by  the  official  board  acting  for  the 
county  and  are  discharging  duties  of  an  authorized  and  proper  county 
function  and  would  therefore,  for  the  purpose  of  Senate  Bill  No.  3 
be  county  employees. 

Section  205*020  of  House  Bill  No,  307*  provides  for  the 
collection  and  disposition  of  the  taxes  for  county  health  center 
purposes  as  follows; 

"If  a two- thirds  majority  of  the  votes 
cast  at  such  election  on  the  proposition 
so  submitted,  shall  vote  in  favor  of  such 
tax,  the  county  court  shall  proceed  to 
levy  and  collect  such  tax  and  deposit 
same  in  the  county  treasury  to  the  credit 
of  the  health  center  fund  and  such  fund 
shall  be  expended  as  hereinafter  provided," 

Section  205.045,  subsection  4 again  provides  for  the  deposition 
of  funds  received  for  the  county  health  center  as  follows: 

"*  * *A11  moneys  received  for  the  county 
health  center  shall  be  deposited  in  the 
county  treasury  to  the  credit  of  the  county 
health  center  fund,  and  paid  out  only  upon 
warrants  ordered  drawn  by  the  county  court 
upon  properly  authenticated  vouchers  of 
the  board  of  health  center  trustees." 

As  you  have  indicated,  the  employees  of  the  county  health 
center  are  paid  from  this  fund.  However,  the  establishment  of 
such  special  fund  would  not  change  such  employees'  status  as  county 
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employees  since  the  money  so  collected  is  nonetheless  county  funds 
although  it  is  deposited  in  a special  fund  separate  and  apart  from 
the  general  revenue  of  the  county.  However,  since  the  county  health 
center  is  for  the  purpose  of  maintaining  and  operating  the  county 
health  center,  including  the  salary  of  health  center  employees,  we 
are  of  the  opinion  that  the  employers’  contribution  due  upon  these 
county  employees  would  be  classed  as  an  operating  expense  of  the  county 
health  center  and  properly  chargeable  to  the  county  health  center  fund 
and  so  paid. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
county  health  center  employees,  for  the  purpose  of  Senate  Commit- 
tee Substitute  for  Senate  Bill  No.  3,  are  covered  under  county 
employees  and  the  county’s  contribution  as  employers  would  be  paid 
from  the  county  health  center  fund  since  such  employees  are  paid 
from  the  county  health  center  fund  and  not  from  the  general  revenue 
of  the  county. 

Respectfully  submitted, 


D.  D.  GUFFEI 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


JET: hr 


COUNTY  TRiJiASURuRS : Cost  of  envelopes  and  postage  required 

to  carry  out  duties  imposed  by  H.B.  199, 
66th  General  Assembly  is  expense  inci- 
dent to  the  office  and  not  one  to  be 
personally  borne  by  officer  carrying 
out  such  duties. 

May  1,  1952 


Honorable  George  Henry 
Proseouting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 

The  following  opinion  determines  whether  the  county 
treasurer  of  Newton  County  is  personally  obligated  to  fur- 
nish envelopes  and  postage  necessary  for  mailing  forms  for 
the  use  of  citizens  who  are  required  to  make  property  tax 
returns  on  intangibles  as  provided  by  Section  146.050  R.s. 
Mo.  1949#  the  added  duty  of  furnishing  such  forms  to  the 
citizens  being  Imposed  on  the  county  treasurer  by  House 
Bill  No.  199*  passed  by  the  66th  General  Assembly  of 
Missouri . 

House  Bill  No.  199 » supra,  provides  as  follows: 

"Section  1.  It  shall  be  the  duty  of 
the  state  direotor  of  revenue  to  fur- 
nish, on  or  before  the  first  day  of 
January  in  each  year,  to  the  county 
treasurers  of  each  oounty  under  oharter 
form  of  government  and  to  the  oounty 
treasurers  of  class  two,  three  and 
four  counties  in  this  state,  forms 
for  the  use  of  the  citizens  of  this 
state  to  make  property  tax  returns  on 
Intangibles  as  provided  by  section 
146.050,  R.S. Mo.  1949 » in  sufficient 
number  to  meet  the  needs  of  the  re- 
spective counties.  At  the  same  time 
the  director  snail  furnish  to  eaoh 
treasurer  a list  of  tne  intangible 
taxpayers  of  the  respective  counties 
who  filed  a state  intangible  tax  re- 
turn the  preceding  year. 
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Seotlon  2.  1.  On  or  before  the  fifteenth 

day  of  January  of  each  year  every  county 
treasurer  shall  mail  to  each  intangible  tax- 
payer as  listed  by  the  director  of  revenue, 
and  to  such  other  persons  as  he  may  have  rea- 
son to  believe  may  be  possessed  of  taxable 
intangible  property  a form  prescribed  and 
furnished  by  the  director  of  revenue,  together 
with  a brief  statement  of  what  is  required  of 
the  taxpayer  under  the  provisions  of  this  act. 
Every  county  treasurer  shall  mail,  on  or  be- 
fore the  first  day  of  February  of  each  year, 
to  the  Director  of  Revenue,  a list  of  the  addi- 
tional names  to  whom  he  has  mailed  said  form, 
which  said  list  of  additional  names  shall  be 
added  to  the  list  held  by  the  Director  of  Rev- 
enue as  those  who  have  intangible  personal 
property  subject  to  taxation. 

2.  The  county  treasurer  shall  keep  all 
such  lists  strictly  confidential  and  shall 
not  reveal  the  contents  thereof  to  any  person 
except  as  herein  provided. 

Section  3«  For  the  additional  duties  Imposed 
upon  county  treasurers  by  section  2 of  this 
act,  they  shall  receive  the  following  additional 
compensation,  to  be  paid  in  the  same  manner  and 
from  the  same  funds  as  county  treasurers  are  now 
paid  provided  said  treasurers  shall  have  used 
diligence  in  securing  and  preparing  the  addition- 
al list  and  shall  have  forwarded  the  same  to  the 
Director  of  Revenue. 

(1)  In  class  four  counties  six  hundred 
dollars  per  annum. 

(2)  In  class  three  counties  having  a pop- 
ulation of  less  than  twelve  thousand  five  hun- 
dred, six  hundred  dollars  per  annum. 

(3)  In  class  three  counties  having  a pop- 
ulation of  more  than  twelve  thousand  five  hun- 
dred but  less  than  thirty  thousand,  eight  hun- 
dred dollars. 

(4.)  In  class  three  counties  having  a pop- 
ulation of  more  than  thirty  thousand,  one  thou- 
sand dollars. 

(5)  In  class  two  counties,  one  thousand 
dollars. 
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(6)  In  counties  under  charter  fora  of 
government  a compensation  to  be  fixed  by 
the  County  Council." 

A reading  of  the  Act  above  quoted  discloses  that  addi- 
tional duties  are  imposed  on  county  treasurers  with  respect 
to  intangible  property  tax  returns,  and  additional  compensa- 
tion is  provided  for  carrying  out  those  duties.  Nowhere  in 
the  Act  do  we  find  any  language  indicating  that  any  necessary 
expense  Incurred  in  carrying  out  the  new  duties  is  to  be  per- 
sonally borne  by  the  person  performing  such  duties.  The  new 
duties  are  as  much  a part  of  the  county  treasurer's  official 
duties  as  any  other  act  he  is  required  by  statute  to  perform. 

Section  54*110  R.S.Mo,  194-9*  applicable  to  every  county 
treasurer  In  this  State,  provides  as  follows: 

"He  shall  provide,  under  the  direc- 
tion of  the  county  court,  suitable 
books  and  stationery  for  his  office, 
and  preserve  the  same;  and  the  court 
shall  audit  his  account,  and  allow 
such  sum  as  shall  be  reasonable, 
which  shall  be  paid  by  the  county." 

Under  the  provisions  of  House  Bill  No.  199,  supra,  the 
county  treasurer  is  faced  with  the  mandatory  duty  of  mailing 
forms  to  potential  taxpayers.  It  is  a duty  he  must  perform 
and  one  which  necessitates  an  expenditure  of  money  for  which 
no  provision  is  made  by  the  Act  creating  the  duty.  We  feel 
that  the  law  on  this  point  la  clearly  expressed  in  Ewing  v. 
Vernon  County,  216  Mo.  661,  l.c.  695*  where  the  Court  spoke 
as  follows: 

"Where  u u the  law  requires  an 
officer  to  do  what  necessitates 
an  expenditure  of  money  lor  which 
no  provision  is  made,  he  may  pay 
therefor  and  have  the  amount  allowed 
him.  Prohibitions  against  Increasing 
the  compensation  of  officers  do  not 
apply  to  such  cases.  Thus,  it  is 
customary  to  allow  officers  expenses 
of  fuel,  clerk  hire,  stationery,  lights, 
and  other  office  accessories.” 

A review  of  the  language  contained  In  the  letter  di- 
rected to  all  county  treasurers  by  the  Director  of  Revenue 
on  November  15,  1951*  wherein  it  is  said  that  "It  will  be 
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necessary  for  you  to  supply  the  envelopes  as  well  as  the 
postage  for  the  mailing,"  does  not  in  our  opinion  convey 
any  meaning  at  variance  with  the  conclusion  hereinafter 
reached* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  cost  of 
envelopes  and  postage  required  to  carry  out  the  new  and 
additional  duties  imposed  upon  county  treasurers  by  House 
Bill  No.  199*  passed  by  the  66th  General  Assembly,  is  an 
expense  incident  to  the  office  and  not  one  to  be  borne  per- 
sonally by  the  officer  carrying  out  such  duties. 

Respectfully  submitted. 


JULIAN  L.  0 MALLET 

Assistant  Attorney  General 


APPROVED : 


J.  I.  TAYLOR 
Attorney  General 


TAXATION: 


Delinquent  personal  property  taxes,  except 
interest  and  penalties,  cannot  be  comDro- 
COMPROMISING  TAXES:  mised. 


Hay  28,  1952 


Mr.  Rex  A.  Henson 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff,  Missouri 

Dear  Mr.  Henson: 

Wc  have  given  careful  consideration  to  your  re- 
quest for  an  opinion,  which  request  i3  as  follows: 

"Tne  Collector  of  Revenue  of  Butler 
County,  Missouri,  is  instituting 
suits  for  collection  of  delinquent 
personal  property  taxes  as  provided 
in  Section  140.730  of  the  Revised 
Statutes  of  1949,  and  it  now  appears 
that  quite  a number  of  the  delin- 
quent tax  payers  are  insolvent; 
that  several  of  them  have  left  this 
State  and  do  not  have  any  property 
subject  to  execution;  and  that 
several  of  these  persons  have  offered 
to  make  a compromise  oettlemont  of 
their  delinquent  personal  property 
taxes . 

"I  note  that  Section  140.120,  Revised 
Statutes  of  1949,  gives  the  County 
Court  authority  to  compromise  back 
taxes  on  real  estate  under  certain 
conditions,  but  I fall  to  find  any 
authority  for  a compromise  of  delin- 
quent personal  property  taxes. 
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"I  would  appreciate  an  opinion  from 
you  advising  me  if  personal  property 
taxes  can  be  compromised,  and  the 
officer  or  officers  who  have  the 
power  to  make  a compromise  settle- 
ment.'1 


There  is  no  statute  in  Missouri  authorizing  a compro- 
mise of  delinquent  personal  property  taxes,  toreover,  the 
organic  law  of  the  state  prohibits  the  enactment  of  any 
such  legislation. 

The  Constitution  of  ’"issouri,  in  Section  39(3>)  of 
Article  III,  provides  that  the  legislature  shall  have  no 
power  "To  release  or  extinguish  or  to  authorize  the  releas 
ing  or  extinguishing.  In  whole  or  in  part,  without  con- 
sideration, the  indebtedness,  liability  or  obligation  of 
any  corporation  or  individual  due  this  state  or  any  county 
or  municipal  corporation; . . . 

This  provision  in  substar.co  is  the  same  as  faction 
of  Article  IV  of  the  Constitution  of  l87£,  and  the  courts 
have  held  that  a tax  Is  an  obligation  under  this  section 
and,  therefore,  cannot  be  released  or  compromised. 

In  the  case  of  Graham  Paper  Company  v,  Gehner,  332  "o 
1 SSt  l.c.  162,  the  Supreme  Court  of  Missouri  said: 

”•»  The  language  of  this  consti- 
tutional provision  Is  very  broad  and 
comprehensive  in  protecting  the  State 
against  legislative  acts  impairing 
obligations  due  to  it  In  that  it  pro- 
hibits the  release  or  extinguishment. 

In  whole  or  in  part , not  only  of 
Indebtedness  to  the  State,  county  or 
municipality,  but  liabilities  or 
obligations  of  every  kind.  It  will  be 
noticed  that  this  constitutional 
provision  Is  couched  In  the  language 
and  uses  the  same  terms  as  are  used 
with  reference  to  retrospective  laws. 

In  determining  what  transactions  or 
considerations  are  within  the  purview 
of  retrospective  laws,  the  courts  use 
the  same  terms  as  are  used  in  this 
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constitutional  provision,  to-wit, 
liabilities  or  obligations,  as  well 
as  debts.  In  contending  in  the 
Dirckx  and  Bell  Telephone  cases, 
sunra,  that  income  taxes  net  due  or 
capable  of  ascertainment  till  the 
end  of  the  year  could  not  be  the 
subject  of  a retrospective  law, 
the  same  argument  was  used  as  is 
now  used  to  exclude  same  from  the 
constitutional  orovision  just  quoted, 
to-wit  that  the  income  tax  for  the 
entire  year  is  a unit  and  does  not 
came  into  existence  even  as  an  obli- 
gation or  liability  till  the  end  of 
the  year,  when  for  the  first  time  it 
was  capable  of  ascertainment.  That 
would  be  true  as  to  being  an  indebted- 
ness, but,  as  there  pointed  out,  it 
is  not  true  as  to  being  an  obligation 
or  liability.  This  argument  was  re- 
jected as  not  sound  in  the  Dirckx  and 
Bell  Telephone  cases,  as  it  must  be 
here.  It  was  there  held  that  an 
inchoate  tax,  though  not  due  or  yet 
payable,  is  such  an  obligation  or 
liability  as  to  be  within  the  protec- 
tion of  the  restriction  against 
retrospective  laws,  and  for  the  same 
reason  wo  must  hold  that  such  inchoate 
tax  is  an  obligation  or  liability 
within  the  meaning  of  the  constitu- 
tional provision  now  being  considered. 
In  other  words,  if  an  unnatured  tax 
has  sufficient  vitality  to  be  protected 
in  favor  of  the  citizens  against 
retrospective  laws,  it  has  sufficient 
vitality  to  be  protected  in  favor  of 
the  State  against  being  extinguished 
or  released  by  legislative  enactment." 


This  principle  was  sustained  by  the  Supreme  Court  in 
the  more  recent  case  of  State  v.  Smith,  201  S.T.V.  2d  153» 

In  the  course  of  that  opinion,  at  page  156,  the  court  said 
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" e ajree  with  appellant  that 
respondent  did  not  have  authority 
to  compromise  a tax  that  had  been 
lawfully  assessed.  •”  *n 

It  has  been  held,  however,  that  the  interest  and 
penalties  of  a delinquent  tax  bill  may  be  compromised, 
as  they  are  no  part  of  the  tax. 

In  the  case  of  State  ex  rel.  Crutcher  v.  Koeln, 

332  Mo.  1229,  l.c.  1239,  the  Supreme  Court  said: 

"penalties  are  a mere  adjunct,  of  a 
nature  quite  different  from  taxes 
as  already  shown,  and  are  provided 
merely  as  an  aid  in  enforcing  the 
collection  of  the  latter.  Notwith- 
standing they  may  be  indicated  on 
the  back  tax  books  or  tax  bills,  they 
are  no  more  than  inceptive  down  to 
the  moment  of  their  infliction  by 
actual  exaction  and  receipt  of  pay- 
ment, or  by  distraint  had  or  judgment 
obtained.  “ «• 

This  principle  was  also  upheld  in  rtate  v.  cmith, 
supra.  In  the  course  of  that  opinion,  at  page  lp7»  the 
court  said: 

"There  is  nothing  in  the  Constitution 
or  statutes  that  would  prohibit  respon- 
dent from  compromising  the  interest 
and  penalties  in  a disputed  sales  tax 
liability. " 

The  question  as  to  what  officer  has  the  power  to  make 
a compromise  settlement  is  resolved  by  application  of  Sec- 
tion l[|.0.730,  RSMo  I9I4.9 » which  authorizes  the  county  collec- 
tor to  institute  suits  for  the  collection  of  delinquent 
personal  property  taxes.  An  officer  having  such  power  is 
also  vested  with  authority  to  compromise  claims  in  cases 
where  compromise  is  permitted  by  law. 

The  Supreme  Court  of  Missouri  sustained  this  rule  In 
State  v.  Smith,  3upra.  In  the  course  of  that  opinion,  at 
page  157»  the  court  said: 
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"Respondent  contends  that  since  the 
Sales  Tax  Act  gives  him  the  power 
to  sue  for  the  tax,  it  necessarily 
gives  him  the  innlied  power  to 
settle  the  tax,  except  where  he  is 
nrohibited  from  doing  so  by  law. 

He,  therefore,  contends  that  he  has 
the  power  to  comnroTnise  interest 
and  penalties.  V'e  think  respondent's 
contention  must  be  sustained." 


CONCLUSION 


It  is  the  opinion  of  this  office  that  delinquent 
personal  property  taxes  cannot  be  comoromised.  It  is  our 
further  opinion,  however,  that  the  interest  and  oenalties 
of  a delinquent  personal  property  tax  bill  may  be  com- 
promised by  the  county  collector. 


Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROV  D: 


, v 

J.  H.  TAYLOR  ' 
Attorney  General 
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CRIMINAL  LAW: 
PROSECUTING 
ATTORNEY: 


Magistrate  judge  must  hear  and  determine  careless 
and  reckless  driving  cases^a  misdemeanor  brought  by 
information  filed  by  the  prosecuting  at-uorney  even 
though  the  evidence  tends  to  show  the  defendant 
might  have  been  charged  with  the  felony  of  driving 
while  intoxicated. 


January  2ij.,  1952  /-  52  \) t*' 


Honorable  Wilson  D.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  reads: 

"This  office  respectfully  requests  an 
opinion  concerning  the  discretion  and 
power  of  the  Magistrate  Judge  under  Sec- 
tion 51+3*280  which  section  is  entitled: 

"•Offense  not  cognisable  before  magis- 
trate - -pro  c edure . — • 

"and  which  reads  as  follows: 


"•If,  in  the  progress  of  any  trial  before  a 
Magistrate,  under  the  provisions  of  this 
chapter,  it  shall  appear  that  the  accused 
ought  to  be  put  upon  his  trial  for  an  offense 
not  cognizable  before  a magistrate,  the 
magistrate  shall  immediately  stop  all  further 
proceedings  before  him,  and  proceed  as  in 
other  criminal  cases  exclusively  cognizable 
before  the  Circuit  Court,  or  other  court  in 
the  county  having  Jurisdiction  thereof.* 

"The  facts  pertaining  to  the  controversy  are 
as  follows:  A complaining  affidavit  for  in- 
formation was  filed  by  a State  Patrolman  with 
the  Assistant  Prosecuting  Attorney  of  Ray 
County,  Missouri.  The  charge  set  out  in  the 
affidavit  was  as  follows: 

"•Defendant  did  then  and  there  wilfully  and 
unlawfully  drive  and  operate  a motor  vehicle, 
to-wit:  a 191+1  Chevrolet  Pick-Up,  in  and 
upon  the  public  Highways  of  Ray  County, 
Missouri,  in  a careless,  reckless  and 
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Imprudent  manner.  In  that  he  did  weave  the 
said  motor  vehicle  from  one  side  to  another, 
against  the  peace  and  dignity  of  the  State.* 

"This  affidavit  was  a complaint  of  careless 
and  reckless  driving. 

"The  information  filed  by  the  Assistant 
Prosecuting  Attorney  read  as  follows: 

"'Defendant  did  then  and  there  wilfully  and 
unlawfully  drive  and  operate  a certain  motor 
vehicle  to-wit:  a 19kl  Chevrolet  Pick-up  in 
and  on  the  public  highways  of  Ray  County, 
Missouri,  in  a careless,  reckless  and  impru- 
dent manner,  and  did  fail  to  exorcise  the 
highest  degree  of  care  of  the  said  motor 
vehicle,  in  that  he  did  weave  said  motor 
vehicle  from  one  side  of  the  highway  to  the 
other,  so  as  to  endanger  the  life,  limb  and 
property  of  others,  contrary  to  the  form  of 
the  Statute,  in  such  tases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State.' 

"This  information  charged  the  defendant  with 
careless  and  reckless  driving. 

"At  the  hearing  before  the  Magistrate  Court 
of  Ray  County,  Missouri,  the  patrolman,  who 
was  also  the  arresting  officer  and  complain- 
ing witness  testified  that  the  defendant  had 
been  drinking  and  in  his  opinion,  the  defen- 
dant was  drunk.  Thereupon,  the  Magistrate 
Judge,  stopped  the  proceedings  and  informed 
the  Assistant  Prosecuting  Attorney,  who  was 
representing  the  State,  that  the  Magistrate 
Court  of  Ray  County,  Missouri  had  no  juris- 
diction over  this  case,  because  the  Assistant 
Prosecuting  Attorney  should  have  filed  an 
information  against  the  defendant,  charging 
him  with  driving  while  intoxicated,  which 
is  a felony. 

"It  is  the  position  of  the  Prosecuting 
Attorney's  Office  of  Ray  County,  Missouri, 
that  the  Prosecuting  Attorney  does  have  the 
discretionary  power  to  determine  whether  he 
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should  file  an  information  charging  a partic- 
ular defendant  with  a misdemeanor  or  felony. 

It  is  also  the  position  of  the  Prosecuting 
Attorney* s Office  of  Ray  County,  Missouri, 
that  under  Section  51+3  »080,  the  magistrate 
is  under  a statutory  duty  to  hear  cases  in 
which  defendants  are  charged  with  misde- 
meanors, where  such  cases  are  filed  in 
Magistrate  Court." 

Section  51+3 #280,  RSMo  191+9 f Las  never  been  construed  by 
our  appellate  courts,  but  it  is  our  opinion  that  the  purpose 
of  this  section  is  to  prevent  a defendant  from  escaping  trial 
for  a felony  when  he  has  been  charged  and  is  being  tried  for 
a misdemeanor,  and  was  not  intended  to  give  a magistrate  judge 
the  power  to  determine  with  what  offense  a defendant  should 
be  charged.  This  power,  or  di scretion,  is  one  vested  in  the 
prosecuting  attorney  as  will  be  shown  later  in  this  opinion. 
This  section  is  from  the  Revised  Statutes  of  Missouri,  1835, 
and  was  in  relation  to  the  office  of  justice  of  the  peace,  who 
was  not  required  to  be  a lawyer.  It  could  hardly  be  said  that 
such  a discretion  as  to  legal  questions  would  have  been  dele- 
gated to  a layman  by  the  Legislature. 

It  is  also  our  opinion  that  this  section  only  applies  to 
cases  or  offenses  which  have  different  degrees,  of  which  the 
misdemeanor  is  one.  In  support  of  this  conclusion,  we  cite  a 
similar  statute  applicable  to  trials  for  misdemeanors  in 
circuit  courts.  Section  556.210,  RSMo  19l+9»  provides: 

"If,  upon  the  trial  of  any  person  for  any 
misdemeanor  it  shall  appear  that  the  facts 
given  in  evidence  amount  in  law  to  a felony, 
such  person  shall  not,  by  reason  thereof, 
be  entitled  to  be  acquitted  of  such  misde- 
meanor j and  no  person  tried  for  such  misde- 
meanor shall  be  liable  to  be  afterward  prose- 
cuted for  felony  on  the  same  facts,  unless 
the  court  before  which  such  trial  may  be  had 
shall  think  fit,  in  its  discretion,  to  dis- 
charge the  jury  from  giving  any  verdict  upon 
such  trial,  and  to  direct  such  person  to  be 
indicted  for  felony,  in  which  case  such 
person  may  be  dealt  with  in  all  respects 
as  if  he  had  not  been  put  upon  his  trial 
for  such  misdemeanor." 
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The  coiar t,  in  construing  this  section,  said  in  the  case 
of  State  v.  Martin,  76  Mo.  337,  l.c.  3Jj.O: 

"It  is  claimed  by  counsel  that  the  plea  in 
bar  was  effectual  as  to  both  offenses  under 
section  1653,  Revised  Statutes,  which  pro- 
vides, 'that  if  upon  the  trial  of  any  per- 
son for  any  misdemeanor  it  shall  appear 
that  the  facts  given  in  evidence,  amount 
in  law  to  a felony,  such  person  by  reason 
thereof  shall  not  be  entitled  to  be  acquitted 
of  such  misdemeanor;  and  no  person  tried  for 
such  misdemeanor  shall  be  liable  afterward 
to  be  prosecuted  for  felony  on  the  same  facts, 
unless  the  court  shall  think  fit  in  its  dis- 
cretion to  discharge  the  jury  from  giving 
any  verdict  upon  such  trial,  and  to  direct 
such  person  to  be  Indicted  for  a felony,  in 
which  case  such  person  may  be  dealt  with  in 
all  respects  as  if  he  had  not  been  put  upon 

his  trial  for  such  misdemeanor.* 

% 

"This  section  has  no  reference  to  an  inde- 
pendent offense  which  may  be  disclosed  by 
the  evidence  relating  to  the  misdemeanor 
charged,  and  for  which  a party  is  on  trial, 
but  has  application  to  that  class  of  offenses, 
of  which  there  are  different  degrees  or  grades, 
and  of  which  grades  or  degrees  the  misdemeanor 
charged  is  one.  The  present  case  affords  an 
illustration  of  its  meaning.  There  are  two 
grades  of  larceny,  one  grand  and  the  other 
petit  larceny,  one  a felony  and  the  other 
a misdemeanor.  Defendant  was  tried  by  the 
justice  on  a charge  of  petit  larceny,  the 
evidence  adduced  in  support  of  the  charge 
showed  that  the  larceny  being  committed  at 
the  same  time  a burglary  was  committed,  was 
grand  larceny,  and,  therefore,  a felony. 

The  Justice  might,  under  the  statute,  have 
discharged  the  jury  and  bound  the  defendant 
over  to  answer  an  indictment  to  be  preferred 
for  the  higher  offense.  This  he  did  not  do, 
but  tried  and  sentenced  him  for  the  misde- 
meanor, and  thereby  exempted  him  from  further 
prosecution  for  the  higher  grade  of  larceny 
charged  by  the  indictment.  * * # " 
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The  question,  or  rather  the  offenses  Involved  In  your 
request,  namely,  careless  and  reckless  driving,  a misdemeanor, 
and  driving  while  Intoxicated,  a felony,  are  not  degrees  of 
the  same  offense,  but  each  is  a separate  statutory  offense 
and  not  covered  by  these  statutes. 


It  is  the  duty  and  power  of  the  office  of  prosecuting 
attorney  to  determine  when,  how  and  against  whom  criminal 
proceedings  shall  be  initiated.  As  a matter  of  course,  this 
discretion  must  be  exercised  in  good  faith.  In  the  case  of 
State  v.  Wallach,  18 2 S.W.  (2d)  313,  l.c.  3l8»  the  Supreme 
Court  of  Missouri  clearly  defined  the  powers  and  duties  of 
the  prosecuting  attorney.  They  said: 

"•The  duty  of  a prosecuting  officer  neces- 
sarily requires  that  he  investigate,  i.e., 
inquire  into  the  matter  with  care  and 
accuracy,  that  in  each  case  he  examine 
the  available  evidence,  the  law  and  the 
facts,  and  the  applicability  of  each  to 
the  other;  that  his  duties  further  require 
that  he  intelligently  weigh  the  chances  of 
successful  termination  of  the  prosecution, 
having  always  in  mind  the  relative  Importance 
to  the  county  he  serves  of  the  different 
prosecutions  which  he  might  Initiate.  Such 
duties  of  necessity  Involve  a good  faith  ex- 
ercise of  the  sound  discretion  of  the  prose- 
cuting attorney.  "Discretion"  in  that  sense 
means  power  or  right  conferred  by  law  upon 
the  prosecuting  officer  of  acting  ox'ficially 
in  such  circumstances,  and  upon  each  separate 
case,  according  to  the  dictates  of  his  own 
Judgment  and  conscience  uncontrolled  by  the 
judgment  and  conscience  of  any  other  person. 

Such  discretion  must  be  exercised  in  accor- 
dance with  established  principles  of  law, 
fairly,  wisely,  and  with  skill  and  reason. 

It  includes  the  right  to  choose  a course 
of  action  or  non-action,  chosen  not  willfully 
or  in  bad  faith,  but  chosen  with  regard  to 
what  is  right  under  the  circumstances.  Dis- 
cretion denotes  the  absence  of  a hard  and 
fast  rule  or  a mandatory  procedure  regard- 
less of  varying  circumstances.  That  dis- 
cretion nay,  in  good  faith  (but  not  arbi- 
trarily), be  exercised  with  respect  to  when. 
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how  and  against  whom  to  initiate  criminal 
proceedings.  Watts  v.  Gerking,  111  Or. 
blpL,  228  P.  135,  34  A.L.R.  l!+.o9.  Such  dis- 
cretion so  vested  by  law  in  the  prosecuting 
officer  is  both  official  and  oersonal. 

Engle  v.  Chipman,  5l  Mich.  524,  1&  N.W. 

886.  Such  discretion  exercised  in  good 
faith  authorizes  the  prosecuting  officer 
to  personally  determine,  in  conference  and 
in  collaboration  with  peace  officers  and 
liquor  enforcement  officers,  that  a cer- 
tain plan  of  action  or  a certain  policy 
of  enforcement  will  be  best  productive  of 
law  enforcement,  and  will  best  result  in 
general  law  observance.  •»***  « * * " 

Under  Section  543*030,  RSMo  1949#  it  is  the  duty  of  the 
magistrate  to  hear  cases  brought  before  him  on  information 
filed  by  the  prosecuting  attorney.  This  duty,  as  imposed  by 
this  section,  is  mandatory  in  its  direction.  Section 
543- 080  is  as  follows: 

"Y/hen  the  defendant  shall  be  brought  before 
the  magistrate,  or  shall  be  held  in  custody, 
charged  by  information  with  any  misdemeanor, 
it  shall  be  the  duty  of  the  magistrate, 
unless  a continuance  be  granted,  forthwith 
to  hear  the  case  as  herein  provided." 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  magistrate 
Judge  has  no  power  or  authority  to  refuse  to  hear  and  decide 
a case  in  which  a defendant  Is  charged  by  an  Information  filed 
by  the  prosecuting  attorney  with  the  misdemeanor  of  careless 
and  reckless  driving,  even  though  the  evidence  tends  to  show 
the  defendant  might  be  charged  with  the  felony  of  driving 
while  Intoxicated. 


APPROVED: 


Respectfully  submitted. 


Attorney  General 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


VYBD:  VLM 


COUNTY  COURT,  ) 

) 

SEWER  SYSTEM:  ) 


The  county  court  hag  no  authority  to  contribute 
county  funds  to  aid  in  the  construction  of  a 
sewer  system. 


Mr.  Roger  Hibbard 
Prosecuting  Attorney 
Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Hibbard l 


We  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is  as  follows: 

"The  county  court  of  Marion  County 
has  asked  that  I request  of  your 
office  an  opinion  concerning  the 
following  matter: 

"At  the  city  limits  of  the  city  of 
Hannibal  there  presently  exists  a 
condition  wherein  raw  sewage  is  being 
expelled  into  Bear  Creek  from  homes 
looated  within  the  county,  and  also 
from  homes  located  within  the  city 
limits.  The  city  of  Hannibal  has 
proposed  to  take  into  the  city  limits 
a portion  of  the  county  wherein  this 
condition  exists,  with  the  under- 
standing that  property  owners  pay  to 
install  the  sewer  and  that  the  city 
will  ereot  a lift  station  in  the 
sewer  line  to  pump  the  sewage  up  and 
into  the  sewage  system  of  the  city. 

After  the  completion  of  this  system 
there  will  still  be  certain  homes 
located  within  Marion  County  which 
will  use  the  sewer  system  and  benefit 
from  the  lift  station.  In  addition  some 
of  the  county  residents  will  no  longer 
be  discharging  raw  sewage  into  the 
creek  which  flows  through  the  city. 
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The  City  Counoil  has  requested  of 
the  Marion  County  Court  an  appropria- 
tion of  Sixteen  Hundred  Dollars 
($l600.00),  which  share  is  approximately 
one-third  (l/3)  of  the  costs  of  this 
lift  station  and  the  county  court  is 
desirous  of  knowing  if  they  have  a 
legal  right  to  contribute  to  this 
purpose  outlined  above. 

"We  respectfully  request  an  opinion 
from  your  offioe  concerning  the 
authority  of  the  county  court  in 
the  above  matter." 

The  Constitution  of  Missouri,  in  Seotion  l6  of  Article 
VI,  authorizes  municipalities  and  political  subdivisions 
of  the  state  to  enter  into  contract  and  cooperate  In  the 
construction  and  operation  of  public  improvements,  In  the 
manner  provided  by  law.  The  legislature  made  this  provision 
effective  In  1947  by  enactment  of  what  is  now  Section  70.220, 
RSMo  1949*  This  seotion,  however,  provides  "that  the  subject 
and  purposes  of  any  such  contract  or  cooperative  action  made 
and  entered  Into  by  such  municipality  or  political  subdivision 
shall  be  within  the  soope  of  the  powers  of  suoh  municipality 
or  political  subdivision." 

The  question  now  under  consideration  is  whether  or  not 
a county,  through  its  county  court,  may  appropriate  county 
funds  to  aid  in  the  construction  of  a sewer  system.  Does  any 
such  purpose  lie  within  the  scope  of  the  powers  of  the 
county  or  Its  governing  board?  We  fail  to  find  any  statute 
giving,  either  by  expression  or  by  implication,  any  such 
authority  to  the  county  court. 

The  Supreme  Court  of  Missouri  has  In  numerous  oases 
held  that  the  county  court  has  only  such  powers  as  have 
been  granted  to  it  by  law.  In  King  v.  Maries  County,  297 
Mo.  4*8,  l.c.  496,  the  court  said?  "It  has  been  held 
uniformly  that  county  courts  are  not  the  general  agents  of 
the  counties,  or  of  the  State.  Their  powers  are  limited 
and  defined  by  law.  They  have  only  such  authority  as  Is 
expressly  granted  them  by  statute."  In  Jensen  v.  Wilson 
Township,  346  Mo.  1199*  l.c.  1203,  the  court  said*  "A 
county  court  Is  only  the  agent  of  the  county  with  no  powers 
except  those  granted  and  limited  by  law,  and  like  all  other 
agents,  it  must  pursue  its  authority  and  act  within  the 
soope  of  its  powers." 


Mr,  Roger  Hibbard 


CONCLUSION 


It  is  Idle  opinion  of  this  office  that  the  county 
oourt  does  not  have  a legal  right  to  contribute  county 
funds  to  a city  for  the  purpose  of  aiding  in  the  construc- 
tion of  a sewer  system. 


Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 


APPROVED* 


Attorney  General 


BAT/fh 


'-COUNT*  CENTRAL  COMMITTEE 
MEMBERS: 

SPECIAL  ROAD  DISTRICT 
COMMISSIONER: 


County  Central  Political  Committee  elected 
officials*-^ 

<^S5m5efahip  not  Incompatible  with  holding  an 
elective  county  or  municipal  office.  Position 
of  special  road  commissioner  not  incompatible 
with  elective  position  of  alderman  or  council- 
man of  a municipality  under  Secs.  233*170- 


October  30,  1952  233*3l5,RSMo  1949* 

¥6- 


Mr*  Andrew  J.  Higgins 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Mr.  Higgins: 


This  will  acknowledge  receipt  of  your  request  for  an  official 
opinion  of  this  department  which  reads  as  follows: 

"1*  Are  members  of  the  county  central 
political  committee  officers  in  such  a 
sense  as  to  render  such  membership  incom- 
patible with  holding  a county  or  municipal 
of float 

"2.  Is  the  position  of  special  road  commissioner, 
acting  under  Sections  233*170-233*315,  RSMo.  194-9* 
inclusive,  incompatible  with  the  position  of  alder- 
man or  councilman  of  a municipality?" 

In  answer  to  the  first  question,  tho  Supreme  Court  of  Missouri 
in  State  v.  Hamilton,  240  S*W.  4 45,  l*o.  447,  aaid  as  follows: 

"Not  only  therefore,  by  our  rulings,  but  in 
harmony  with  those  in  the  Jurisdiction  from 
whence  we  derived  our  law,  we  are  authorized 
14  holding  that  the  position  held  by  a political 
committeeman  elected  under  the  authority  of  the 
statutes  is  such  as  to  entitle  his  position  to 
be  classified  as  in  the  nature  of  that  of  a 
public  officer 

The  holding  by  the  court  of  course  classified  the  office  of 
oounty  central  committee  member  a public  office* 

The  Supreme  Court  of  Missouri  states  tho  rule  regarding  in- 
compatibility of  public  office  in  State  ex  rel.  v.  Bus,  135  Mo*  32£, 
l*o.  33^,  where  it  says: 
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"At  common  law  the  only  limit  to  the  number 
of  offices  one  person  might  hold  was  that 
they  should  be  compatible  and  consistent. 

The  incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  dis- 
charge the  duties  of  the  two  offices,  but 
there  must  be  some  inconsistency  in  the 
functions  of  the  two;  some  conflict  in  the 
duties  required  of  the  officers,  as  where  one 
has  3ome  supervision  of  the  other,  is  required 
to  deal  with,  control,  or  assist  him." 

It  does  not  appear  to  us,  using  the  foregoing  rule  as  a 
measure,  that  the  office  of  a party  central  committee  member  is 
incompatible  with  holding  county  or  municipal  office,  unless  the 
Constitution  or  statutes  of  Missouri  by  their  terms  prohibit  it. 

We  therefore  are  of  the  opinion  that  members  of  a county 
central  political  committee  are  not  officials  in  such  a sense  as  to 
render  such  membership  incompatible  with  holding  a county  or 
municipal  office. 

The  answer  to  your  question  regarding  the  special  road  commission- 
er, to  whom  you  refer,  is  one  of  a special  road  district  not  under 
township  organization  such  as  is  contemplated  by  Sections  233*170  to 
233*31$*  inclusive,  RSMo  19^1-9*  we,  in  tills  answer,  are  of  the 
opinion  that  the  position  of  a special  road  commissioner  of  a special 
road  district  organized  under  these  sections  is  not  incompatible  with 
that  of  alderman  or  councilman  of  a municipality  within  such  district. 
The  rule  is  the  same  here  in  answer  to  this  question  as  it  was  in 
the  Bus  case  in  answer  to  the  first  question. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that: 

(1)  The  office  of  a party  central  committee  member  is  not 
incompatible  with  the  same  individual  member  holding  county  or 
raurflcipal  office,  unless  specifically  prohibited  by  statute  or  the 
Constitution  of  Missouri. 

(2)  The  position  of  special  road  commissioner  in  special  road 
districts  in  counties  not  under  township  organization  as  contemplated 
by  Sections  233*170  to  233*31 5*  inclusive,  supra,  is  not  incompatible 
with  the  position  of  alderman  or  councilman  of  a municipality  within 
3uch  district. 

Respectfully  submitted. 


Attorney  General 


A.  BERTRAM  ELAM 

Assistant  Attorney  General 


ASSESSOR* S FEES: 
THIRD  AND  FOURTH 
CLASS  COUNTIES: 


Neither  the  Constitution  of  1945,  nor 
RSMo  1949,  prescribe  a maximum  amount 
of  fees  that  may  be  received  and  re- 
tained by  assessors  in  third  and  fourth 
class  counties.  Said  assessors  are 
legally  entitled  to  receive  and  retain 
every  fee  accruing  to  their  offices 
annually  as  compensation  for  their 
services# 


January  18,  1952  u f -J5  ? 


Honorable  . . H#  Holmes,  Auditor 
State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  request  reads  as  follows: 

"Please  furnish  this  department  with  an 
official  opinion  on  the  following  question: 

"What  is  the  maximum  amount  of  fees  that 
an  Assessor  may  retain,  exclusive  of 
salaries  paid  to  deputies,  in  third  and 
fourth  class  counties,  since  the  pro- 
visions of  Section  13,  Article  IX,  of 
the  1875  Constitution  of  Missouri,  have 
been  omitted  from  the  1945  Constitution 
of  Missouri?" 


The  statement  is  made  in  your  letter  that  Section  13, 

Article  IX  of  the  Constitution  of  1875 , has  been  omitted  from 
the  Constitution  of  1945  and  you  make  the  inquiry  as  to  what 
the  maximum  amount  of  fees,  exclusive  of  salaries  paid  to  deputies, 
assessor^ • of  third  and  fourth  class  counties  may  retain# 


Section  13)  Article  IX,  of  the  Constitution  of  1875* 
referred  to  above,  did  provide  a limit  of  the  amount  of  fees, 
exclusive  of  salaries  paid  to  necessary  deputies,  which  might 
be  paid  to  any  county  or  municipal  officer  in  any  one  year# 
Said  section  read  as  follows: 
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"The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  anmicipality. 
exclusive  of  the  salaries  actually  paid 
to  his  necessary  deputies,  shall  exceed 
the  sum  of  ten  thousand  dollars  for  any 
one  year.  Every  such  officer  shall  make 
return  quarterly,  to  the  county  court  of 
all  fees  by  him  received,  and  of  the 
salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same 
in  detail,  and  verifying  the  same  by  his 
affidavit;  and -for  any  statement  or  omission 
in  such  return,  contrary  to  truth,  such 
officer  shall  be  liable  to  the  penalties 
of  willful  and  corrupt  perjury." 

This  "limitation"  section  has  been  omitted  from  the  1945 
Constitution,  and  the  only  reference  made  in  same  to  the  compen- 
sation of  all  county  officers,  except  those  of  counties  operating 
under  their  own  charters,  is  that  found  in  Section  11,  Article 
VI,  which  reads  as  follows: 

"Except  in  counties  which  frame,  adopt  and 
amend  a charter  for  their  own  government, 
the  compensation  of  all  county  officers 
shall  be  prescribed  by  law  uniform  in 
operation  in  each  class  of  counties.  Every 
such  officer  shall  file  a sworn  statement 
in  detail,  of  fees  collected  and  salaries 
paid  to  his  necessary  deputies  or  assistants, 
as  provided  by  law," 

The  compensation  of  the  county  officers  referred  to  is 
not  fixed,  but  it  is  noted  that  such  compensation  is  to  be 
provided  by  the  statutes,  and  that  such  statutes  shall  be 
uniform  in  operation  in  each  class  of  counties.  Therefore,  it 
appears  that  the  function  of  the  constitutional  provision  is 
to  direct  us  to  the  appropriate  statutes  fixing  the  compensation 
of  such  county  officers,  and  is  applicable  to  that  of  assessors 
in  third  and  fourth  class  counties. 

The  office  of  assessor  in  third  and  fourth  class  counties 
appears  to  be  an  exception  to  the  rule  that  the  framers  of  the 
Constitution,  and  the  legislature,  in  the  enactment  of  necessary 
laws  in  conformity  to  the  Constitution,  intended  that  county 
officials  should  receive  salaries  only  as  compensation  for  their 
services. 
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Mo  provision  of  the  Constitution  of  1945  or  of  the  Missouri 
Revised  Statutes  of  1949  impose  the  duty  upon  the  assessors  of 
third  and  fourth  class  counties  to  collect  every  fee  accruing 
to  their  offices  and  to  pay  over  all  such  fees  to  the  treasurers 
of  their  respective  counties.  In  the  absence  of  any  such  pro- 
visions, it  is  assumed  that  it  was  the  intention  of  the  lawmakers 
that  such  assessors  should  be  compensated  for  their  services  only 
by  fees  collected  by  then  each  year,  and  also  since  no  maximum 
amount  of  fees  has  been  provided,  it  is  our  thought  that  assessors 
in  third  and  fourth  class  counties  are  entitled  to  receive  and 
retain  for  their  services  annually,  every  fee  accruing  to  them 
in  their  official  capacity * 


COM PLUS IOM 


It  is  the  opinion  of  this  department  that  neither  the 
Missouri  Constitution  of  1945,  or  the  Revised  Statutes  of  1949, 
prescribe  the  maximum  amount  of  fees  which  assessors  of  third 
and  fourth  class  counties  are  entitled  to  receive  and  retain, 
but  that  such  assessors  are  entitled  to  receive  and  retain  all 
fees  accruing  to  their  offices  annually,  as  compensation  for  their 
services. 


Respectfully  submitted. 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


n *> 


TT^taYloe 

Attorney  General 


• .COUNTY  CLERKS:  County  clerks  of  third  and  fourth  cJLas's  r*  .^4  .3 

entitled  to  charge  both  the  state  and  cora  ty  the 
FEES  AND  SALARIES:  fees  provided  for  duties  regarding  manufacturer 

and  railroad  tax  books.  Such  fees  are 
unaccountable. 


FILED 

4/ 


January  29,  1952 


^ -7-  0 


Honorable  W.  H,  Holmes 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

This  department  is  in  receipt  of  your  opinion  request 
regarding  the  payment  and  accountability  of  certain  fees 
to  county  clerks  of  third  and  fourth  class  counties.  Your 
request  reads  in  part: 

"Are  County  Clerks  in  third  and  fourth 
class  counties  entitled  to  charge  both 
the  i>tate  and  County,  the  fees  for  making 
the  . lerchants  and  Manufacturers  and  Rail- 
road Tax  Books,  provided  in  Sections 
150.340  and  151.290,  R.  s.  Mo.  1949, 
respectively? 

"Also,  are  said  fees  accountable  or  non- 
account uble?" 

The  duties  of  county  clerks  with  respect  to  the  manufac- 
turer tax  book  and  the  compensation  therefor  is  provided  for 
by  Section  150.340,  RSMo  1949,  which  reads: 

"1.  after  the  equalization  h as  been  com- 
pleted, the  county  clerk  shall  extend  on 
the  book  all  proper  taxes  at  the  same 
rate  as  assessed  for  the  time  on  real  es- 
tate, and  on  or  before  the  first  day  of 
November  thereafter,  he  shall  make  out 
and  deliver  to  the  collector  a copy  of 
such  book,  properly  certified,  and  take 
the  collectors  receipt  tnerefor,  which  re- 
ceipt shall  specify  tne  aggregate  amount 
of  each  kind  of  taxes  due  thereon,  and 
the  clerk  shall  charge  the  collector  with 
tne  amount  of  such  taxes. 
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"2.  The  county  clerk  shall  receive  as 
compensation  for  making  the  tax  book, 
copy,  filing  statements,  and  certifying  the 
same,  the  sum  of  six  cents  for  each  name 
or  firm,  one-half  payable  by  the  county, 
tne  other  by  tne  state.  Tne  county  as- 
sessor snail  receive  as  compensation  for 
hiB  services  in  talcing  the  statements 
herein  required  and  entering  them  in  the 
book  the  sum  of  twenty-five  cents  per 
statement.  The  members  of  the  board 
of  equalization  shall  receive  the  same 
per  diem  for  services  under  sections 
150,300  to  150,370  as  fixed  by  law  in  re- 
lation to  general  property.  In  counties  of  the 
first  class  and  the  city  of  St.  Louis  the 
compensation  her-ein  provided  shall  be  paid 
to  the  county  or  city  treasury  and  not  to 
the  individual," 

The  first  question  presented  is  whether  or  not  county 
clerks  of  third  and  fourth  class  counties  are  entitled  to 
charge  both  the  state  and  the  county  the  fees  provided  for 
in  Section  150,340,  supra.  The  question  is  occasioned  by 
the  provisions  of  Section  51.390,  hdi.o  1949»  which  reads: 

"The  clerk  of  the  county  court,  in  counties 
of  the  third  and  fourth  classes,  shall 
charge  and  collect  in  all  cases  every  fee 
accruing  to  his  office  by  law,  except  such 
fees  as  are  chargeable  to  the  county." 


Section  51,390  is  part  of  Chapter  51*  which  contains  the 
general  provisions  regarding  county  clerks;  Section  150,340 
is  a special  section  which  provides  for  the  duties  of  the 
county  clerks  with  regard  to  the  manufacturer  tax  book  and  the 
compensation  provided  therefor.  While  Section  51.390  provides 
that  county  clerks  of  third  and  fourth  class  counties  shall 
collect  all  fees  accruing  to  the  office  except  such  as  are 
chargeable  to  the  county,  Section  150.340  specifically  provides 
that  the  county  clerk  shall  receive  certain  fees  for  the  dis- 
charge of  his  duties  with  respect  to  the  manufacturer  tax  book, 
"one-half  payable  by  the  county,  the  other  by  the  state,"  We, 
therefore,  find  an  apparent  conflict  between  these  two  sections 
and  must  resort  to  the  rules  of  statutory  construction  to 
resolve  this  conflict.  The  applicable  rule  to  be  utilized  in 
this  instance  to  arrive  at  the  legislative  intent  is  stated  and 
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discussed  in  the  case  of  otate  ex  rel.  v.  Brown,  bS  S.W.  (2d) 

55»  l.c.  59,  334  Mo.  781,  as  follows: 

"It  will  be  observed  that  section  4556,  ex- 
cept the  last  proviso  which  is  not  pertinent 
to  the  matter  here  in  controversy,  relates  to 
corporations  in  general,  while  section  5613  re- 
lates only  to  a particular  class  of  corpora- 
tions, to  wit,  building  and  loan  associations. 

In  such  case  the  rule  applicable  is  that 
1 where  there  is  one  statute  dealing  with  a 
subject  in  general  and  comprehensive  terms 
and  another  dealing  with  a part  of  the  same 
subject  in  a more  minute  and  definite  way, 
the  two  should  be  read  together  and  harmon- 
ized, if  possible,  with  a view  to  giving  effect 
to  a consistent  legislative  policy;  but  to  the 
extent  of  any  necessary  repugnancy  between 
them,  the  special  will  prevail  over  the  general 
statute,  where  the  special  statute  is  later, 
it  will  be  regarded  as  an  exception  to,  or 
qualification  of,  the  prior  general  one;  and 
where  the  general  act  is  later,  the  special  will 
be  construed  as  remaining  an  exception  to  its 
terms,  unless  it  is  repealed  in  express  words 
or  by  necessary  implication. v Tevis  et  al. 
v.  Foley,  325  Mo.  1050,  1054,  30  S.W.  (2d)  68, 

69;  State  ex  rel.  Buchanan  County  v.  lulks, 

296  Mo.  614,  626,  247  S.W.  129;  State  ex 
inf.  Barrett  v.  Imhoff,  291  Mo.  603,  617,  238 
S.  . 122.  If  there  be  any  repugnancy  between 
these  two  statutes,  the  general  statute,  sec- 
tion 4556.  must  yield  to  the  special  statute, 
section  5&13." 

Therefore,  in  view  of  the  above,  we  are  of  the  opinion  that 
county  clerks  of  third  and  fourth  class  counties  are  entitled  to 
charge  both  the  state  and  the  county  the  fees  provided  for  the 
discharge  of  their  duties  with  respect  to  the  manufacturer  tax 
book,  as  the  general  provisions  of  Section  51.390  are  not  appli- 
cable in  this  instance,  the  special  provision  of  Section  150.340 
prevailing. 

The  next  question  to  be  considered  is  whether  or  not  the 
fees  provided  for  by  Section  150.340  are  accountable  fees.  To 
arrive  at  the  legislative  intent  in  this  regard,  we  feel  that  it 
becomes  necessary  to  examine  the  provisions  of  Section  51.400, 
Ks/io  1949,  which  reads  in  part: 
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"1.  The  following  fees  and  compensation 
shall  be  allowed  to  and  retained  by  the 
clerk  of  the  county  court,  as  unaccount- 
able fees,  in  addition  to  the  salary  and 
other  fees  now  provided  by  law,  for  serv- 
ices rendered: 

n(l)  For  extending  the  tax  on  the  as- 
sessment book,  three  cents  for  each  name, 
to  be  paid  by  the  state  and  county  in  pro- 
portion to  the  number  of  tax  columns  used 
by  each; 

n(2)  For  making  a copy  of  the  tax  book 
for  the  use  of  the  collector,  including 
certificate  and  seal  to  the  same,  for  every 
hundred  words  and  figures,  ten  cents,  one- 
half  to  be  paid  by  the  state,  the  other 
half  by  the  county;  for  making  an  abstract 
of  the  assessor's  book  for  the  state  tax 
commission,  five  dollars,  and  in  addition 
thereto  fifty  cents  for  every  one  hundred 
thousand  dollars'  wath  of  property  on  such 
abstract,  to  be  paid  by  the  state; 

"2.  In  all  counties  of  the  first  and  second 
class  and  the  city  of  St.  Louis  all  fees  and 
compensation  allowed  in  this  section  shall 
be  paid  into  the  county  or  city  treasury, 
as  provided  by  law,  by  the  clerk  of  the 
county  court  who  shall  have  received  any 
such  fees  and  compensation." 

1. e therefore  see  that  the  legislatu  e has  provided  fees 
for  county  clerks  for  their  duties  with  regard  to  the  tax  book 
provided  for  by  the  general  revenue  laws,  and  nas  further  speci- 
fically provided  that  such  fees  shall  be  unaccountable,  except 
in  counties  of  the  first  and  second  class  and  the  City  of  St. 
Louis.  The  duties  for  which  such  unaccountable  fees  are  provided 
are  similar  to  those  provided  for  in  Section  150.340  regarding 
the  manufacturer  tax  book.  We  feel  that  in  this  regard  Section 
51.400  and  Section  150.340  relate  to  the  same  subject  and  there- 
fore must  be  construed  together  to  arrive  at  the  true  legislative 
intent.  We  find  the  following  regarding  the  construction  of 
statutes  in  pari  materia  in  the  case  of  Curators  of  Central 
College  v.  hose,  162  S.W.  (2d)  145 » l.c.  150: 
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"The  rule  relied  upon  is  stated  as  follows: 

*"All  consistent  statutes  relating  to  the 
same  subject,  and  hence  briefly  called  sta- 
tites  in  pari  materia,  are  treated  pros- 
pectively, and  construed  together  as 
though  tuey  constituted  one  act.  This  is 
true  whether  the  acts  relating  to  the  same 
subject  were  passed  at  different  dates, 
separated  by  long  or  short  intervals,  at 
the  same  session,  or  on  the  same  day"  Suth. 
dt.  Const.  8 283,  * * ♦"Where  enactments 

separately  made  are  read  in  pari  materia, 
they  are  treated  as  having  formed,  in  the 
minds  of  the  enacting  body  parts  of  a 
connected  whole,  though  considered  by  such 
a body  at  different  dates,  and  under  distinct 
and  varied  aspects  of  the  common  subject. 

Such  a principle  is  in  harmony  with  the 
actual  practice  of  legislative  bodies, 
and  is  essential  to  give  unity  to  the 
laws  and  connect  them  in  a symmetrical 
system.  Such  statutes  are  taken  together 
and  construed  as  one  system,  and  the  ob- 
ject is  to  carry  into  effect  the  intention. 

It  is  to  be  inferred  that  a code  of  statutes 
relating  to  one  subject  was  governed  by  one 
spirit  and  policy,  and  was  intended  to  be 
consistent  and  harmonious  in  its  several 
parts  and  provisions?  (Ib.,  Sec.  288).* 

Sales  v.  Barber  Asphalt  Paving  Co.,  166 
Mo.  671,  677,  66  S.W.  979,  980;  State  ex 
rel.  Columbia  National  Bank  of  Kansas  City 
v.  Davis,  314  Mo.  373,  loc.cit.388,  284 
S.W.  464;  59  C.J.  Sec.  620,  p.  1042.  * * 

Section  150.340  does  not  specifically  state  that  the  fees 
provided  for  therein  shall  be  unaccountable.  However,  it  is 
logical  to  assume  that  such  was  the  intent  of  the  legislature 
as  it  was  specifically  provided  that  they  shall  be  accountable 
in  counties  of  the  first  class  and  the  City  of  St.  Louis. 
Furthermore,  Section  51.400  specifically  provides  that  fees 
for  the  discharge  of  similar  duties  with  respect  to  the  tax 
book  provided  for  by  the  general  revenue  laws  shall  be  unaccount- 
able. These  two  statutes,  which  are  in  pari  materia,  must  be 
construed  together.  Therefore,  in  view  of  the  above,  we  are 
of  the  opinion  that  it  was  the  intent  of  the  legislature  that 
the  fees  provided  for  by  Section  150.340  are  not  adcountable 
by  county  clerks  of  third  and  fourth  class  counties. 
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The  remaining  question  presented  in  y^ur  opinion  request 
regards  the  payment  of  fees  and  accountability  of  same  to 
which  county  clerks  of  third  and  fourth  class  counties  are 
entitled  for  the  discharge  of  duties  relating  to  the  railroad 
tax  book, 

Sections  151.170,  151.130  and  151.190,  RS Mo  1949,  charge 
the  county  clerk  with  the  duty  of  making  out  the  railroad  tax 
book  and  other  duties  with  regard  thereto.  Section  151.290, 
HSMo  1949,  then  provides  that: 

"The  county  clerk  shall  be  allowed  fees 
at  the  same  rate  for  making  out  the 
railroad  tax  book  as  he  may  receive 
for  like  services  in  making  out  tax 
books  under  the  general  revalue  law 
of  the  state." 

Section  51.400,  RSMo  1949,  reads: 

"1.  The  following  fees  and  compensation 
shall  be  allowed  to  and  retained  by  the 
clerk  of  the  county  court,  as  unaccountable 
fees,  in  addition  to  the  salary  and  other 
fees  now  provided  by  law,  for  services 
rendered: 

"(1)  For  extending  the  tax  on  the  as- 
sessment book,  three  cents  for  each  name, 
to  be  paid  by  the  state  and  county  in  pro- 
portion to  the  number  of  tax  columns 
used  by  each; 

"(2)  For  making  a copy  of  the  tax  book 
for  the  use  of  the  collector.  Including 
certificate  and  seal  to  the  same,  for  every 
hundred  words  and  figures,  ten  cents,  one- 
half  to  be  paid  by  the  state,  the  other 
half  by  the  county;  for  making  an  abstract 
of  the  assessor's  book  for  the  state  tax 
commission,  five  dollars,  and  in  addition 
thereto  fifty  cents  for  every  one  hundred 
thousand  dollars'  worth  of  property  on 
such  abstract,  to  be  paid  by  the  state; 

n(3)  For  making  an  abstract  of  the  tax 
book  for  the  director  of  revenue,  including 
certificate  and  seal  to  same,  five  dollars, 
and  one-tenta  of  one  per  cent  of  the  amount 
of  revenue  tax  on  such  abstract,  to  be  paid 
by  the  state; 
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"(4)  For  certifying  statements  to  the 
director  of  revenue,  as  required  by  law, 
or  making  any  certificate  required  by 
law,  under  the  seal  of  said  court,  seventy- 
five  cents  for  each  certificate  and  seal,  to 
be  paid  equally  out  of  the  state  and  county 
treasury; 

"(5)  For  every  settlement  with  the  col- 
lector, thirty-five  cents,  to  be  paid 
equally  out  of  the  state  and  county 
treasury; 

"(6)  For  safekeeping,  filing  and  trans- 
mitting the  collector's  bond  to  the  director 
of  revenue,  one  dollar; 

"(7)  For  filing,  preserving  and  safe- 
keeping of  the  assessment  lists,  one-half 
of  one  cent  per  list,  to  be  paid  one-half 
by  the  state  and  one-half  by  the  county. 

"2.  In  all  counties  of  the  first  and  second 
class  and  the  city  of  St.  Louis  all  fees  and 
compensation  allowed  in  this  section  shall  be 
paid  into  the  county  or  city  treasury,  as 
provided  by  law,  by  the  clerk  of  the  county 
court  who  shall  have  received  any  such  fees 
and  compensation." 

Section  151*290,  supra,  was  originally  enacted  as  Section 
6896,  h.  S.  Mo*  1679*  It  has  remained  unchanged  to  the  present 
time*  At  the  time  of  its  enactment,  the  only  statute  providing 
for  fees  to  county  clerks  for  the  discharge  of  duties  with 
regard  to  tax  books,  was  section  6896,  R*  S.  Mo.  1879,  which 
section  was  part  of  the  general  revenue  law.  Through  the 
various  revisions,  this  statute  remained  part  of  the  general 
revenue  law  until  the  1949  revision  when  those  provisions  which 
relate  to  county  clerks  became  Section  51*400,  KSMo  1949*  Section 
51.400  remains  the  provision  which  provides  for  the  fees  to  which 
county  clerks  are  entitled  for  the  discharge  of  their  duties 
regarding  the  tax  book  provided  for  by  the  general  revalue  laws. 

It  is  therefore  our  opinion  that  the  county  clerks  of  third  and 
fourth  class  counties  shall  be  entitled  to  such  fees  for  making 
out  the  railroad  tax  book  as  are  provided  for  in  Section  51.400, 
supra. 

Since  Section  51.400  specifically  provides  that  the  fees 
provided  for  therein  shall  be  unaccountable  and  since  Section 
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151.290,  provides  that  county  clerks  shall  receive  such  fees 
as  are  provided  for  like  duties  In  making  out  tax  books  under 
the  general  revenue  lavs,  it  is  our  opinion  that  the  fees  to 
which  county  clerks  are  entitled  for  the  discharge  of  duties 
with  regard  to  the  railroad  tax  book  are  unaccountable. 

There  remains  the  question  of  whether  or  not  the  county 
is  liable  for  the  fees  to  which  such  county  clerks  are  entitled 
for  making  out  the  railroad  tax  book. 

One  half  of  the  fees  provided  for  in  Section  51.1p0» 
supra,  is,  in  some  instances,  to  be  paid  by  the  county.  This 
section  must  be  construed  together  with  Section  51-390*  supra, 
lie  feel  that  the  same  principle  applies  in  this  instance  as 
applied  to  the  fees  provided  for  the  discharge  of  duties 
regarding  the  manufacturer  tax  book.  Section  51.^00,  being 
a special  statute  prevails  over  Section  51.390,  as  this 
latter  statute  is  a general  statute.  It  is  therefore  our 
opinion  that  the  county  clerks  of  third  and  fourth  class 
counties  are  entitled  to  charge  both  the  state  and  the  county 
for  the  discharge  of  duties  regarding  the  railroad  tax  book. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  county 
clerks  of  third  and  fourth  class  counties  are  entitled  to  charge 
both  the  state  and  the  county  the  fees  provided  for  in  Section 
I50.3it0,  RSMo  19^9,  for  the  discharge  of  duties  regarding  the 
manufacturer  tax  book  and  that  such  fees  are  unaccountable. 

It  is  further  the  opinion  of  this  department  that  county 
clerks  of  third  and  fourth  class  counties  are  entitled  to  such 
fees  as  are  provided  for  in  Section  5l.ii00,  RSKo  19^9*  for  the 
discharge  of  duties  regarding  the  railroad  tax  book,  which 
fees  such  county  clerks  are  entitled  to  charge  both  the  state 
and  the  county  and  such  fees  are  unaccountable. 


Respectfully  submitted. 


ARTHUR  II.  0» KEEFE 

Assistant  Attorney  General 

APPROVED: 

C n 

J. -AYL0R  _ 

Attorney  General 


Prior  to  enactment  of  Section  57-430,  RSMo 
19i#  * a county  court  had  no  statutory 
authority  to  pay  mileage  for  , travel  of  a 
sheriff  going  beyond  boundary  of  state 
to  return  juvenile  delinquent  to  this  state 
Since  enactment  of  above  section,  sheriff 
is  allowed  maximum  of  ♦75  •00  in  calendar 
month  for  performance  of  official  duties 
in  connection  with  the  investigation  of 
persons  accused  or  convicted  of  a criminal 
offense, 

April  15*  1952 

Honorable  VI.  H.  Holmes 
State  Auditor 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir* 

This  office  is  in  receipt  of  your  recuest  for  an  official 
opinion,  as  follows: 

nA  juvenile,  fifteen  years  of  age,  was 
charged  with  delinquency  in  the  magis- 
trate court  of  St.  Francois  County  and 
after  the  hearing  was  paroled.  While  on 
parole  he  was  staying  with  a friend  near 
Iron  Mountain,  Missouri,  and  stole  the 
friend *s  pocket  book  containing  §90.00 
and  left  for  Detroit,  Michigan.  He  got 
into  some  trouble  in  Michigan  and  the 
authorities  there,  notified  the  prose- 
cuting attorney  of  St,  Francois  County, 
that  they  were  holding  him  for  the  au- 
thorities of  said  county.  The  authorities 
of  St.  Francois  County  tried  to  get  the 
juvenile’s  parents  to  go  get  him  but  they 
were  not  Interested.  The  party  from  whom 
he  stole  the  pocket  book  and  §90,00  In- 
sisted that  he  be  returned  to  St.  Francois 
County  to  answer  to  the  crime  committed. 

The  sheriff  took  the  matter  up  with  the 
county  court  and  the  court  ordered  the 
sheriff  to  go  to  Michigan  and  return  the 
juvenile  and  they  would  pay  his  expenses, 
which  he  did.  The  expense  incurred  amounted 
to  §151,00,  which  the  court  paid. 
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"Did  the  'county  court  have  statutory  au- 
thority to  pay  the  $151.00  to  the  sheriff?" 

One  of  the  essential  elements  of  the  question  which  you 
ask  would  appear  to  be  whether  or  not  the  county  court  Is 
vested  with  authority  to  make  such  payment  as  described  In 
your  above  request. 

Concerning  the  power  of  the  county  court,  in  the  case  of 
Lancaster  v.  County  of  Atchison,  180  S.W.  (2d)  706,  l.c.  708, 
the  Court  said: 

" 'The  county  oourts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 

Their  powers  are  limited  and  defined  by 
law.  These  statutes  constitute  their 
warrant  of  attorney.  Whenever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.' 

Section  7 of  Article  VI  of  the  Constitution  of  Missouri, 
194-5,  provides  for  the  management  of  county  business  as  follows: 

"County  courts— number  of  members— 
powers  and  duties.— In  each  county  not 
framing  and  adopting  its  own  charter  or 
adopting  an  alternative  form  of  county 
government,  there  shall  be  elected  a 
county  oourt  of  three  members  whioh 
shall  manage  all  county  business  as 
prescribed  by  law,  and  keep  an  aoourate 
record  of  its  proceedings.  The  voters 
of  any  county  may  reduce  the  number  of 
members  to  one  or  two  as  provided  by  law.” 

In  Section  49.270,  RSMo  1949#  it  is  provided  as  follows: 

"The  said  court  shall  have  control  and 
management  of  the  property,  real  and 
personal,  belonging  to  the  county,  and 
shall  have  power  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same,  and  to  audit  and 
settle  all  demands  against  the  county." 
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We  would  oonolude  from  the  above  that  the  oounty  court 
does  not  possess  any  powers  except  those  which  are  conferred 
by  statute.  This  Is  brought  out  in  the  case  of  Jensen  v. 
Wilson  Township,  Gentry  Oounty,  14-5  S.W.  (2d)  372,  l.c.  374» 
in  which  the  Court  stated: 

A county  court  is  only  the  agent 
of  the  county  with  no  powers  except  those 
granted  and  limited  by  law,  and  like  all 
other  agents,  it  must  pursue  its  authority 
and  act  within  the  scope  of  its  powers. 

State  ex  rel,  Quincy,  etc.,  Ry.  Co.  v. 

Harris,  96  Mo.  29»  8 S.W.  794-.  * * 

We  have  found  no  statute  authorising  the  county  court  to 
pay  the  expenses  of  the  sheriff  for  going  without  the  state 
to  bring  back  a prisoner.  In  regard  to  the  statutory  auth- 
orization to  the  sheriff.  Section  57.390,  RSMo  194.9,  provides 
for  the  salary  of  sheriffs  in  olass  three  counties.  That 
section  is  lengthy  and  wo  believe  it  will  be  sufficient  to 
say  that  it  does  not  provide  for  expenses. 

There  is  a provision  for  the  expense  in  Section  57*4-30, 
RSMo  1949.  That  section  provides  as  follows: 

"In  addition  to  the  salary  provided  in 
sections  57.390  and  57*400,  the  county 
court  shall  allow  the  sheriflli  and  their 
deputies,  payable  at  the  end  of  each 
month  out  of  the  county  treasury,  actual 
and  necessary  expenses  for  each  mile 
traveled  in  serving  warrants  or  any  other 
orlmlnal  process  not  to  exoeecT* five  cents 
per  mile." 

( underlining , our  s • ) 

Hiis  section  provides  for  the  expenses  in  the  serving  of 
criminal  processes.  We  know  of  no  effective  criminal  process 
for  the  sheriff  to  serve  outside  of  the  State  of  Missouri  that 
can  be  Issued  by  our  state  courts  in  criminal  matters.  The 
facta  set  forth  in  the  request  letter  entail  none. 

House  Bill  No.  100  of  the  66th  General  Assembly  became 
effective  October  9,  1951-  It  increased  the  mileage  allowance 
to  seven  cents  per  mile.  However,  this  statute,  although 
being  amendatory  to  the  above  Section  57*4-30,  limits  the 
maximum  amount  allowed  to  be  $75*00  during  any  one  calendar 
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month  In  the  performance  of  official  duties  in  connection  with 
the  investigation  of  persons  aocused  of  or  oonvicted  of  a 
criminal  offense.  It  does,  however,  now  inolude  these  words i 
"In  connection  with  the  investigation  of  persons  aocused  of  or 
oonvicted  of  a criminal  offense.11 

Ve  find  no  provision  in  this  new  law  which  limits  the 
distance  to  be  traveled  by  either  oounty  or  state  boundaries. 
There  is  a limitation  on  the  amount  to  be  expended  in  any  one 
oalendar  month.  That  is  $75*00.  Prom  the  text  of  the  statute 
the  $75.00  must  inolude  all  of  the  expenses  in  ocnneotlon  with 
such  investigations  for  one  oalendar  month. 

House  Bill  No.  100,  referred  to  above,  provides  for  the 
method  the  sheriff  shall  use  to  obtain  reimbursement  for  his 
expenses.  It  Is  as  follows: 

At  the  end  of  each  month,  the 
sheriff  and  each  deputy  shall  file  with 
the  oounty  court  an  accurate  and  item- 
ized statement,  in  writing,  showing  in 
detail  the  miles  traveled  by  such  officer, 
the  date  of  each  trip,  the  nature  of  the 
business  engaged  in  during  each  trip,  and 
places  to  and  from  which  he  has  traveled. 

Such  statement  shall  be  signed  by  the  of- 
ficer making  claim  for  reimbursement, 
verified  by  his  affidavit,  and  filed  by 
him  with  the  oounty  court.  Whenever  claim 
for  reimbursement  is  made  by  a deputy,  hie 
statement  shall  also  be  approved  In  writing 
by  the  sheriff.  The  oounty  court  shall 
examine  every  claim  filed  xor  re inburs ament, 
and  if  found  correct,  the  oounty  shall  pay" 
to  tEe  officer  entitled  thereto*  the  amount 
found  due  as  mileage ,w 

(Underlining,  ours.) 

If  this  allowance  was  made  subsequent  to  October  9*  1951# 
for  an  expenditure  subsequent  to  that  time,  the  oounty  court 
would  still  not  have  authority  to  grant  the  full  amount.  The 
limitation  is  $75*00  which  ooverB  all  of  the  expenses  of 
Investigation  for  one  oalendar  month. 
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CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  the 
county  court  did  not,  prior  to  the  enactment  of  House  3111 
No.  100  of  the  66th  General  Assembly,  have  authority  to  pay 
mileage  to  the  sheriff  for  going  beyond  the  boundaries  of  the 
State  of  Missouri  for  the  purpose  of  returning  a Juvenile 
delinquent  to  this  state.  If  expense  was  inourred  subsequent 
to  enactment  of  House  Bill  No.  100,  the  court  could  have  in- 
cluded a part  of  such  an  expenditure  within  the  $75*00  maximum 
allowance  to  the  sheriff  for  investigation,  if  it  found  the 
olaim  for  reimbursement  to  be  correct. 

Respectfully  submitted. 


JAMES  W.  PARIS 

Assistant  Attorney  General 

JWFab 


APPROVED*.  0 

5 . E;  WYlOR 
Attorney  General 


ASSESSORS 

* 


HOUSE  BILL  NO. 392 


County  Assessors  are  entitled  to  Tees  provided 
in  House  Bill  No.  392,  in  addition  to  other 
compensation  provided  by  law. 


- vT 1 


Honorable  W.  H.  Holmes 
State  Auditor 
State  Canitol 
Jefferson  City,  Missouri 

% 

Dear  Nr.  Holmes: 

We  have  given  careful  consideration  to  your  request  for 
an  ooinion,  which  request  is  as  follows: 

"Is  the  county  assessor  allowed  the  fee  of 
twenty-five  cents  provided  in  Section  150.070 
nnd  150.340  RSMo  1949.  in  addition  to  the  fee 
of  forty-five  cents  and  six  cents  provided  in 
Section  150.335  of  House  Bill  Number  392, 
passed  by  the  Sixty-Sixth  General  Assembly 
{making  a total  of  seventy-six  cents)?  If  so, 
is  the  assessor  entitled  to  charge  for  all  of 
said  fees  for  the  year  1952?" 

House  Bill  No.  392  was  enacted  by  the  06th  General  Assembly 
of  Missouri  in  1951  and  became  effective  on  the  l*th  day  of 
larch,  1952. 

This  new  law  is  an  amendment  to  Chapter  150,  RSMo  1949, 
which  provides  ways  and  means  for  taxing  merchants  and  manu- 
facturers in  the  state.  Under  Section  150.055  of  the  act  the 
assessor  is  required,  at  least  once  each  year  before  the  first 
Monday  in  May,  to  visit  and  inspect  each  place  of  business  owned 
nnd  operated  by  any  merchant  within  his  county,  for  the  purpose 
of  obtaining  such  information  as  may  be  desirable  or  necessary 
in  facilitating  the  process  of  assessing  the  property  of  the 
merchant.  Section  150.060  of  the  new  law  makes  it  the  duty  of 
the  assessor  to  report  such  information  to  the  county  board  of 
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equalization  on  the  second  Monday  in  July  in  each  year. 

The  assessor  is  also  required  by  Section  150,325  to  visit 
and  inspect  each  place  of  business  owned  and  operated  by 
any  manufacturer  within  his  county.  He  is  also  under  duty, 
as  provided  in  Section  150,330,  to  report  the  information 
thus  obtained  to  the  county  board  of  equalization. 

Section  150,335  of  the  new  act  is  as  follows: 


"For  visiting  and  inspecting  the  establish- 
ments of  each  merchant  or  manufacturer  as 
required  by  sections  150,055  and  150.325, 
the  county  assessor  in  all  counties  of  classes 
three  and  four  shall  receive  a fee  of  forty- 
five  cents,  and  for  making  each  report  re- 
quired by  sections  150,060  and  150.330  he 
shall  receive  a fee  of  six  cents," 


It  is  very  evident  that  the  Legislature  intended  to  give 
the  assessor  extra  compensation  for  the  additional  services 
required  of  him  in  connection  with  his  new  duties.  As  a matter 
of  fact,  this  interpretation  of  the  act  is  stated  in  the  title 
of  the  bill.  The  new  law  does  not  alter  the  functions  or  the 
fees  already  established  for  the  assessor.  It  simply  adds  new 
duties  and  provides  additional  pay  for  the  performance  of  such 
service. 

The  act  became  effective  on  the  lHth  day  of  March,  1952, 

The  duties  imposed  by  the  new  law  were  then  incumbent  upon  the 
assessor.  Although  he  did  not  have  full  time  in  which  to  make 
the  required  visits  and  inspections  before  the  first  Mondqy  in 
May  of  the  present  year,  he  should  have  made  diligent  effort  to 
complete  the  work  and  file  his  reports  as  required  by  law.  He 
is  entitled  to  all  fees  earned  in  said  service  for  the  year  1952. 

There  is,  however,  a constitutional  question  involved.  The 
Constitution  of  Missouri,  in  Section  13  of  Article  VII,  provides 
that  the  "compensation  of  state,  county  and  municipal  officers 
shall  not  be  increased  during  the  term  of  office."  But  the 
Courts  of  Missouri  have  sustained  the  opinion  that  this  injunc- 
tion does  not  prohibit  an  officer  from  receiving  extra  pay  for 
additional  duties  imposed  upon  him. 

In  State  ex  rel.  vs.  Sheehan,  269  Mo.  421,  l.c.  429,  the 
Supreme  Court  of  Missouri  said: 
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"Another  contention  made  is  that  since  the 
appellant  was  an  officer  at  the  time  of  the 
passage  of  the  act,  it  is  inapplicable  to 
him  because  the  Constitution  prohibits  any 
increase  in  the  pay  of  an  officer  during 
his  term  of  office.  We  think  this  contention 
unsound  because  the  act  in  question  enjoins 
upon  such  officers  as  appellant  new  and  ad- 
ditional duties  and  provides  merely  a compen- 
sation therefore  While  in  some  jurisdictions 
a constitutional  provision  such  as  ours  has 
been  held  to  inhibit  even  this,  in  this  and 
many  other  states  the  contrary  doctrine  has 
been  accepted  and  acted  upon.  (Cunningham  v. 
Current  River  Railroad  Co.,  16 5 Mo.  270;  State 
ex  rel,  v.  Walker,  97  Mo.  l62;  State  ex  rel.  v. 
Ranson,  73  Mo.  89;  State  ex  rel.  v.  McGovney, 

92  Mo.  42$;  County  v.  Felts,  104  Cal.  60;  State 
ex  rel.  v.  Board  of  Commissioners,  23  Monti  250; 
State  ex  rel.  v.  Carson,  6 Wash.  250;  Love, 
Attorney-General  v.  Baehr,  Treasurer,  47  Cal.  364; 
Purnell  v.  Mann,  105  Ky.  87;  Lewis  v.  State  ex  rel., 
21  Ohio  C.C.  410.) 

"It  is  our  opinion  that  the  act  is  valid  and  that 
the  appellant  is  entitled  to  the  fees  demanded 
and  that  the  respondent  was  not  justified  in  re- 
fusing to  audit  the  account  and  draw  a warrant 
therefor  on  the  city  treasury." 


CONCLUSION 


It  is  the  opinion  of  this  office  (1)  that  assessors  in 
counties  of  classes  three  and  four  are  entitled  to  the  fees 
provided  in  Section  150,335  of  House  Bill  No.  392,  in  addition 
to  other  compensation  provided  in  Sections  150.070  and  150.340, 
RSMo  1949;  (2)  that  the  assessor  may  be  entitled  to  all  of  said 
fees  for  the  year  1952. 


Respectfully  submitted, 


APPROVED: 


J.'E.  ixtioR 

Attorney  General 


B.  A.  TAYLOR 

Assistant  Attorney  General 


BAT: 


ELECTIONS*:  An  absentee  ballot  which  is  obtai  iph  at  a time 
ABSENTEE  BALLOTS:  more  than  thirty  days  preceding  the  election 

at  which  it  is  cast  mlfy  b^  counted  if  other- 
wise in  conformity  with  the  absentee  voting 
law. 


October  21,  1952 


Honorable  Robert  L.  Hoy 
Prosecuting  Attorney  of 
Saline  County 
Marshall,  Missouri 

Dear  Sir: 


Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows: 

"I  am  writing  to  request  an  opinion  on  the 
construction  of  Section  112.020  relating  to 
the  time  during  which  applications  may  be 
made  for  absentee  ballots. 


"Section  11.471  Revised  Statutes  1939  pro- 
vided as  follows: 


'Any  elector  . . . expecting  to  be 
absent  . . . may,  not  more  than  thirty 
no  less  than  five  days  prior  to  the 
date  of  such  election,  make  application 
in  person  or  by  mail  to  the  County  Clerk 

I 

• • • 

"This  section  was  revised  in  1944  and  again  in 
1949  and  at  present  reads  as  follows: 

'Any  elector  . . . expecting  to  be 
absent  from  the  county  . . . may,  within 
thirty  days  next  before  the  date  of  such 
election  and  up  to  six  o'clock  p.m.  on  the  day 
before  any  election  make  application  in  person 
or  by  mail  to  the  County  Clerk  . . . ' 

"Please  inform  me  if  an  absentee  ballot  for  which 
application  was  filed  with  the  County  Clerk  on  a 
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date  prior  to  thirty  days  preceding  the 
primary  election  set  for  August  5,  1952  is 
a valid  ballot  and  may  be  counted  by  those 
charged  with  the  responsibility  of  canvassing 
the  absentee  ballots." 

Section  112.020,  RSMo  19^9,  to  which  you  referred  provides  in 
part  as  follows : 

"Any  elector  is  defined  in  the  foregoing 
section  expecting  to  be  absent  from  the  county 
of  his  residence  on  the  day  of  such  election, 
or  expecting  to  be  prevented  through  illness 
or  physical  disability  from  personally  going 
to  the  polls  to  vote  on  election  day,  and  who 
shall  attach  to  his  application  a certificate 
of  illness  or  disability  attested  to  by  a 
licensed  physician  or  duly  accredited  practioner 
of  Christian  Science  may,  within  thirty  days 
next  before  the  date  of  such  election  and  up 
to  six  o'clock  p.m.  on  the  day  before  any 
election,  make  application  in  person,  or  by 
mail,  to  the  county  clerk,  or  where  existing, 
to  the  board  of  election  commissioners,  or 
other  officer  or  officers  charged  with  the 
duty  of  furnishing  ballots  for  such  election 
in  his  voting  precinct,  for  an  official  ballot 
for  said  precinct,  to  be  voted  at  such  election. 

* * *n 

No  provision  is  made  that  an  absentee  ballot  obtained  other  than 
in  the  exact  manner  prescribed  in  the  above  section  shall  be  voted, 
nor  is  there  any  provision  to  the  effect  that  failure  to  comply  with 
the  requirements  regarding  the  time  in  which  an  application  for  an 
absentee  ballot  is  submitted  or  obtained  shall  effect  the  validity 
of  the  ballot. 

Rules  for  the  construction  of  election  laws  were  laid  down  by 
the  Supreme  Court  in  the  case  of  Nance  v.  Kearbey,  251  Mo.  l.c. 

383.  The  court  in  that  case  stated: 

"First:  Election  laws  must  be  liberally  con- 
strued  in  aid  of  the  right  of  suffrage.  (State 
ex  rel.  v.  Hough,  1Q3  Mo.  l.c.  65I;  Hale  v. 

Stimson,  198  Mo.  134.)  The  whole  tendency  of 
American  authority  is  towards  liberality  to 
the  end  of  sustaining  the  honest  choice  of 
electors.  (Stackpole  v.  Hallahan,  l6  Mont. 

40.)  The  choice  of  electors  must  be  judi- 
cially respected,  unless  their  voice  is  made 
to  speak  a lie,  or  a result  radically  vicious. 
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because  of  a disregard  of  mandatory  statutory 
safeguards . 

"Second:  The  uppermost  question  in  applying 

statutory  regulation  to  determine  the  legality  of 
votes  case  and  counted  is  whether  or  not  the 
statute  itself  makes  a specified  irregularity 
fatal.  If  so,  courts  enforce  it  to  the  letter. 

If  not,  courts  will  not  be  astute  to  make  it 
fatal  by  judicial  construction.  (Gass  v.  Evans, 

244  Mo.  l.c.  353 j Hehl  v.  Guion,  155  Mo.  76.) 

'Such  a construction'  (says  this  court,  speak- 
ing through  Barclay,  J. , in  Bowers  v.  Smith, 

111  Mo.  l.c.  55)  'of  a law  as  would  permit 
the  disfranchisement  of  large  bodies  of  voters, 
because  of  an  error  of  a single  official  should 
never  be  adopted  where  the  language  in  question 
is  fairly  susceptible  of  any  other.  (Wells  v. 

Stanforth  (1885),  l6  Q.B.  Div.  245.)'  Again 
(pp . 6l-2):  'If  the  Law  itself  declares  a 
specified  irregularity  to  be  fatal,  the  courts 
will  follow  that  command  irrespective  of  their 
views  of  the  importance  of  the  requirement. 

(Ledbetter  v.  Hall  (1876),  62  Mo.  422.)  In 
the  absence  of  such  declaration,  the  judiciary 
endeavors  as  best  they  may  to  discern  whether 
the  deviation  from  the  prescribed  forms  of  law 
had  or  had  not  so  vital  an  influence  on  the  pro- 
ceedings as  probably  prevented  a free  and  full 
expression  of  the  popular  will.  If  it  had,  the 
irregularity  is  held  to  vitiate  the  entire 
return;  otherwise  it  is  considered  immaterial." 

In  view  of  the  absence  of  any  statutory  declaration  that  the 
irregularities  referred  to  by  you  are  fatal,  we  feel  that  under  the 
rules  above  prescribed,  the  matter  referred  to  in  your  opinion  request 
should  not  render  invalid  an  absentee  ballot  properly  mailed  by  a 
person  legally  entitled  to  cast  such  absentee  ballot. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  an  absentee 
ballot  cast  by  a person  legally  entitled  to  vote  the  same  may  be 
counted  although  such  ballot  may  have  been  obtained  more  than  thirty 
days  prior  to  the  election.  Section  112.020,  RSMo  1949 , relating  to 
time  of  application  being  directory  only. 

Respectfully  submitted. 


APPROVED:  D.  D.  GUFFEY 

Assistant  Attorney  General 


JV  IT." TAYLOR 

Attorney  General 


Cl'ftCUlf  CLERKS 

Deputies  and  Assistants. 


) 

) 

) 

) 

) 


Under  the  provisions  of  Section 
J+83 ,34-5 1 RSMO  194-9 » Clerks  of  Circuit 
Courts  in  class  three  counties  in  this 
State  may  discharge  any  deputy  or  as- 
sistant at  any  time. 


January  2,  1952 


Honorable  William  L.  Hungate 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 

Dear  Mr,  Hunrates 

This  will  be  the  opinion  you  requested  from 
this  Department  on  the  question  whether  the  Circuit 
Clerk  and  Ex-Officio  Recorder  of  Deeds  of  Lincoln 
County  has  the  power  to  discharge  a Deputy  Circuit 
Clerk  prior  to  the  expiration  of  the  present  term 
of  office  of  the  Circuit  Clerk,  in  view  of  the  record 
made  by  the  Circuit  Court  of  Lincoln  County  on  December 
20,  1950,  approving  the  appointment  of  said  Deputy  Cir- 
cuit Clerk  and  fixing  the  period  of  hi a employment. 

Your  letter  requesting  this  opinion  roads  as  follows! 

"The  Deputy  Circuit  Clerk  of  Lincoln 
County  has  contacted  me  concerning  a 
problem  and  I would  appreciate  the 
opinion  of  the  Attorney  Oeneral*s  Of- 
fice on  this  matter, 

"The  following  is  an  exoerpt  from  the 
Circuit  Court  Record  of  Lincoln  County, 
Missouri,  dated  the  Twentieth  day  of 
December,  1950. 

"* Court  convenes  with  Judge  B.  Richards 
Creech  presiding, * 

" .frr>r  f*  v < '-.(Court  1st  approved  the 
bond  of  J.V.  Whiteside  as  Circuit  Clerk.) 

m 

"•IN  RE  1 DEPUTY  CIRCUIT  CL  RK  & EX-OFFICIO 
RECORDER  OF  DEEDS.* 


(filed 
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"•Now  on  this  day  cornea  J.V.  Whiteside, 

Circuit  Clerk  Elect  and  files  and  pre- 
sents to  the  Court  his  appointment  of 
Deputies  to  the  Office  of  Circuit  Clerk 
and  Ex-Officio  Recorder  of  Deeds.* 

"•STATE  OP  MISSOURI,  ) SS. 

"•COUNTY  OP  LINCOLN,  ) 

"TO  THE  HONORABLE  B.  ^ICHARDS  CHEECH, 

JUDGE  OF  THE  CIRCUIT  COURT  OP  LINCOLN 
COUNTY,  MISSOURI. 

"Cones  now  J.V.  Whiteside,  duly  elected 
Circuit  Clerk  and  Ex-Officio  Recorder  of 
Deeds  of  Lincoln  County  Missouri,  and  in- 
forms the  Honorable  B.  Richards  Creech, 

Judge  of  8 aid  Court,  that  he  has  appoint- 
ed Wyatt  Rinaman  aa  Deputy  Circuit  Clerk 
and  Deputy  Ex-Officio  Recorder  of  Deeds  of 
Lincoln  County,  Missouri,  to  assist  him  in 
the  prompt  and  proper  discharge  of  the 
duties  of  said  office  of  Circuit  Clerk .and 
Ex-Officio  Recorder  of  Deeds  of  said  County, 
which  appointment  shall  be  in  affect  from 
January  1,  1951#  and  is  to  continue  until 
the  expiration  of  the  present  term  of  of- 
fice of  the  said  J.V.  Whiteside  as  Clerk 
of  the  Circuit  Court  and  Ex-Officio  Record- 
er of  Deeds. 

"WfFREFORS,  said  J.V.  Whiteside,  Clerk  as 
aforesaid,  requests  the  Honorable  Circuit 
Judge  aforesaid,  to  approve  the  appointment 
of  said  Deputy  Clerk  and  Deputy  Recorder 
of  Deeds  and  to  fix  the  amount  of  compensa- 
tion to  bepaid  said  Wyett  Rinaman  as  such 
Deputy  Clerk  and  such  Deputy  Recorder  of 
Deeds,  and  to  fix  the  amount  <ff  official 
bond  to  be  required  of  said  Deputy  Clerk* 

"Respectfully  submitted 

"J.V.  WHITESIDE 

"Clerk  of  the  Circuit  Court 

"It  is  now  ordered  by  B.  Richard*  Creech, 
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Judge  of  the  Circuit  Court  of  Lincoln 
County,  Missouri,  that  the  foregoing 
appointment  of  Wyntt  Rinaman  as  Deputy 
Clerk  of  said  Circuit  Court  and  Deputy 
/Ex-Officio  Recorder  of  Deeds  of  Lincoln 
County,  Missouri,  be  aid  the  same  is  here- 
by approved.  The  compensation  to  be  paid 
to  said  Deputy  Clerk  and  Deputy  Recorder 
of  Deeds  is  fixed  at  the  sum  of  $170.00 
per  month  during  the  period  of  said  ap- 
pointment. It  is  further  ordered  that 
said  Deputy  Clerk  and  Deputy  Recorder  of 
Deeds  execute  Official  Bond  in  the  sum  of 
$2,000.00,  to  be  approved  by  the  under- 
signed Judge  of  said  Circuit  Court. 

"it  is  further  ordered  that  the  above 
appointment  and  approval  thereof  be 
entered  upon  the  record  of  said  Circuit 
Court,  and  that  a certified  copy  there- 
of be  delivered  to  and  filed  with  the 
Clerk  of  the  County  Court  of  Lincoln 
County,  Missouri. 

"Dated  this  20th  day  of  December,  1950* 

"B.  Richards  Creech 
"Judge  of  the  Circuit  Court 
"Lincoln  County,  Missouri." 

"###??# (Following  is  the  oath  of  office  of 
the  Deputy  in  proper  form.)  ### 

"Now  the  question  is  whether  or  not  the 
Circuit  Clerk  and  Ex-Officio  Recorder  of 
Deeds,  J.V.  Whiteside,  has  the  power,  in 
view  of  the  above  record,  to  dismiss  the 
Deputy  Circuit  Clerk  from  his  position 
prior  to  the  expiration  of  the  Circuit 
Clerk*s  present  term  of  office. 

"We  would  appreciate  an  answer  at  your 
first  convenience  as  the  dismissal  is 
scheduled  for  January  1st,  1952.  Thanks 
for  your  assistance." 
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Lincoln  County,  Missouri,  according  to  the  re- 
cords of  the  Secretary  of  State,  as  appears  in  the 
"Roster  of  State,  District  and  County  Officers  of  the 
State  of  Missouri  1952-1Q£2h  issued  by  him,  has  an  as- 
sessed valuation  of  )l6, 611,388, 


Section  28,020,  RSMo  1949*  provides  that  all 
counties  in  this  State  now  having  or  which  may  hereafter 
have  an  assessed  valuation  of  Ten  Million  Dollars  and  less 
than  Fifty  Million  Dollars  shall  be  in  the  third  class  of 
counties  of  this  State,  Lincoln  County  is,  therefore,  a 
county  of  the  third  class. 

Section  3$4*015*  RSMo  1949*  provides  that  beginning 
with  the  year  1882  and  each  four  years  thereafter  clerks  of 
all  Courts  of  Record,  except  clerks  of  the  Supreme  Court, 
the  Courts  of  Appeals,  Probate  Courts  and  Magistrate  Courts, 
and  except  as  otherwise  provided,  shall  be  elected  every 
four  years.  The  Circuit  Clerk  of  Lincoln  County  was  elected 
rnider  the  provisions  of  said  section  at  the  General  Election 
in  said  county  on  November  7#  1950*  for  a period  of  four 
years  next  ensuing  after  January  1,  1951*  and  until  his  suc- 
cessor shall  be  duly  elected  and  qualified. 


Section  14.83, 345*  RSMo  1949*  authorizing  the  appoint- 
ment of  deputies  and  assistants  by  the  Circuit  Clerk  in 
counties  of  the  third  class  with  the  approval  of  the  Judge 
of  the  Circuit  Court  of  such  county,  reads  as  follows: 


"Every  circuit  clerk  in  counties  of  the 
third  class  shall  be  entitled  to  such 
number  of  deputies  and  assistants  to 
be  appointed  by  such  official,  with  the 
approval  of  the  judge  of  the  circuit  court, 
as  such  judge  shall  deem  necessary  for  the 
prompt  and  proper  discharge  of  the  duties 
of  his  office.  The  judge  of  the  circuit 
court,  in  his  order  permitting  the  circuit 
clerk  to  appoint  deputies  or  assistants, 
3hall  fix  the  compensation  of  such  depu- 
ties or  assistants  which  order  shall  des- 
ignate the  period  of  time  such  deputies 
or  assistants  may  be  employed.  Every 
such  order  shall  be  entered  on  record, 
and  a certified  copy  thereof  shall  be 
filed  in  the  office  of  the  county  clerk. 

The  circuit  clerk  may,  at  any  time,  dis- 
charge any  deputy  or  assistant,  and  may 
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regulate  the  time  of  his  or  her  employ- 
ment and  the  circuit  court  may  at  any 
time  modify  or  rescind  its  order  permit- 
ting an  appointment  to  be  made." 

It  is  assumed  that  the  Judge  of  the  Circuit  Court 
in  determining  the  number  of  Deputies  and  Assistants  to  be 
appointed  would  act  in  such  matters  only  upon  the  applica- 
tion and  recommendation  of  the  Circuit  Clerk.  This  was 
the  case  here,  as  is  shown  by  the  record  entries  made  by 
the  Circuit  Court  in  approving  the  appointment,  fixing  the 
compensation  and  the  amount  of  the  official  bond  of  said 
Deputy  Clerk. 

There  is  nothing  in  the  record  recited  in  your 
letter  which  could  prevent  the  Circuit  Clerk  from  dis- 
charging the  named  Deputy  at  any  time  after  the  approval 
and  the  taking  effect  of  the  appointment.  It  will  be 
noted  from  the  excerpts  of  the  Circuit  Court  record  that 
the  Court  did  not  actually  designate  the  period  of  time 
the  named  Deputy  Circuit  Clerk  should  be  employed.  The 
Court  approved  the  appointment  of  the  Deputy  as  made  by 
the  Circuit  Clerk  but  the  record  is  silent  as  to  the  period 
of  time  he  should  be  employed.  The  fact  that  the  Circuit 
Clerk  advised  the  Court  in  the  application  that  he,  the 
Clerk,  had  appointed  the  Deputy  for  a period  beginning 
and  ending  with  the  term  of  the  Clerk* s tenure  in  office 
and  the  fact  that  the  Court  did  approve  the  appointment 
of  the  Deputy,  taken  singly  or  combined,  do  not  constitute 
an  order  by  the  Court  designating  "the  period  of  time  such 
deputy  may  be  employed"  as  is  required  to  be  ordered  under 
the  terms  of  said  Section  483*34?*  But  if  the  Court  had 
made  an  order  to  that  effect  we  believe  it  would  be  in- 
effective, as  we  will  endeavor  to  point  out  in  this  opinion. 

The  General  Assembly  of  this  State  is  our  only 
authority,  outside  of  the  Cozb  tltution,  for  prescribing 
tenure  of  office.  In  providing  for  the  election  of  Circuit 
Clerks  the  Legislature  in  said  Section  483*015  fixed  the 
Clerk’s  tenure  of  office  at  four  years. 

Section  483*345  authorises  the  Circuit  Clerk  to 
appoint  Deputies  and  Assistants,  with  the  approval  of  the 
Circuit  Court  and  to  discharge  Deputies  and  Assistants  at 
any  time.  The  Circuit  Judge  or  Circuit  Court  has  no  auth- 
ority to  appoint  or  discharge  a Deputy  or  an  Assistant  of 
the  Circuit  Clerk.  The  Judge  is  authorised  by  the  statute 
to  approve  or  disapprove  the  action  of  the  Circuit  Clerk 
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in  making  such  appointments,  but  the  power  to  discharge 
is  given  by  the  statute  to  the  Circuit  Clerk  alone.  The 
Court  may  modify  or  rescind  its  order  permitting  appoint- 
ments of  deputies  and  Assistaits  to  be  made,  even  while 
the  Deputy  or  Assistant  is  acting  under  such  appointment 
and  actually  employed.  With  the  entry  of  record  of  either 
of  those  two  authorised  orders  the  authority  of  the  Judge 
of  the  Circuit  Court  or  the  Circuit  Court  itself  in  such 
procedure  is  thereby  ended. 

Conceding  that  the  letter  of  the  statute  does  give 
the  Circuit  Judge  or  Circuit  Court  the  authority  by  order 
to  "designate  the  period  of  time  such  deputies  or  assistants 
may  be  employed"  such  power  is  immediately  in  the  same  section 
rendered  unavailing  and  ineffective  by  giving  the  Circuit 
Clerk  the  absolute  power  to  discharge  any  Deputy  or  Assistant 
at  any  time. 

This  statute.  Section  ij.83«3^5>,  KSMo  19^9#  was 
originally  enacted.  Laws  of  Missouri,  1915>*  page  378,  l.c. 

379»  paragraph  2,  as  a new  section.  The  section  has  been 
retained  in  succeeding  revisions,  including  the  revision  of 
19lj-9«  There  have  been  many  amendments  to  the  section  since 
its  enactment.  It  would  require  the  lengthening  of  this 
opinion  beyond  its  needs  to  even  list  the  number  of  amend- 
ments made  to  this  section  in  the  separate  Session  Acts  and 
Revised  Statutes  of  this  State  to  identify  all  of  them  by 
volume  and  page.  The  amendments  have  been  restricted  almost 
entirely  to  providing  who  or  what  Court  may  determine  the 
number  of  beputlea  or  Assistants  to  be  employed  by  the  Cir- 
cuit Clerk,  fix  their  respective  salaries,  and  the  length 
of  the  periods  of  their  respective  employments.  These  amend- 
ments have,  at  different  times,  given  such  authority  to  the 
Circuit  Court,  the  County  Court,  and  the  Circuit  Clerk,  and 
have  transferred  such  authority  back  and  forth  amongst  them 
as  each  Legislature  thought  proper.  Such  authority  is  now, 
as  stated,  lodged  in  the  Circuit  Judge  or  Circuit  Court  as 
provided  in  said  Section  ii83 -3^4-S*  but  each  statute  down  to 
and  including  our  present  revision,  has  vested  the  power 
to  discharge  such  Deputies  and  Assistants  exclusively  in  the 
Circuit  Clerk  himself,  and  he  may  so  act  at  any  time. 

This  section  from  the  beginning  was  primarily  concern- 
ed with  the  question  of  fixing  and  supervising  compensation  to 
be  paid  Deputies  and  Assistants  in  the  office  of  Circuit  Clerk. 
This  section  was  never  intended  to  be,  never  was,  and  is  not  now. 
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a statute  empowering  the  County  Court  or  the  Circuit 
Court  to  fix  or  ietermine  the  tenure  of  office  a3  such 
of  any  public  official  nor  to  determine  the  period  of 
employment  of  such  employees  merely  as  a matter  of  hold- 
ing office.  The  several  statutes  as  amended  and  the  ex- 
isting statute  in  its  present  form  have  used  the  terra 
"employment”  when  referring  to  the  period  of  services 
of  Deputies  and  Assistants  of  the  Circuit  Clerk. 

The  only  public  value,  as  we  view  it,  the  exer- 
cise of  the  power  to  determine  the  period  of  employment 
of  such  Deputies  or  Assistants  could  reasonably  have  would 
be  to  assist  in  the  economies  sought  to  be  accomplished 
in  county  finances,  by  controlling  the  number  of  Deputies 
and  Assistants  to  be  employed  by  the  Circuit  Clerk  and 
their  compensation. 

The  county  budget  as  fixed  by  the  County  Court 
in  third  class  counties  must  have  as  nearly  a correct 
estimate  and  statement  as  possible  of  the  expenses  antici- 
pated for  payment  out  of  county  funds  to  the  Circuit 
Clerk  and  Deputies  and  Assistants  and  Deputy  Ex-Officio 
Recorders  of  Deeds  in  such  counties,  where  the  Circuit 
Clerks  and  the  office  of  the  Recorder  of  Deeds  are  com- 
bined, and,  thus  it  will  be  necessary  for  the  Circuit 
Clerk  to  know  and  state  the  number  of  Deputies  and  As- 
sistants to  be  authorised  by  the  Circuit  Court  to  be  em- 
ployed by  him  and  their  compensation  in  order  to  complete 
the  budget  and  fully  comply  with  the  county  budget  law. 
la  this  sense  and  for  these  purposes,  we  believe.  Section 
483*345  is  to  be  considered  ohly  as  an  aid  to  the  Budget 
Law  and  has  nothing  to  do,  otherwise,  with  the  question 
of  how  long  such  Deputies  or  Assistants  may  be  employed, 
or,  whether  they  may  be  retained  at  all,  by  the  Circuit 
Clerk.  This  question  was  involved  in  and  was  considered 
in  the  Court*s  decision  in  the  case  of  State  ex  rel.  Hill 
vs . Thatcher,  Judge,  et  al.,  94  s»  • (2d)  1053*  The  issue 
in  the  case,  as  recited  in  the  opinion,  was  whether  the 
Circuit  Clerk  had  the  authority  to  appoint  a Deputy  and 
fix  her  compensation  with  the  approval  of  the  Circuit 
Court,  or  whether  the  approval  of  her  appointment  and 
the  fixing  of  her  compensation  should  be  by  the  County 
Court.  The  St.  Louis  Court  of  Appeals  in  that  case  held 
that  the  then  existing  County  Budget  Law  required  an 
estimate  of  the  expenses  of  the  Circuit  Clerk  to  be  sub- 
mitted for  the  budget,  outlining  the  compensation  to  be 
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paid  to  Deputies  end  Assistants  for  that  year,  and  which 
expenses  would  have  to  be  paid  out  of  county  revenues, 
but  thet  it  was  the  duty  of  the  County  Court  to  approve 
the  appointment  and  fix  such  compensation* 

Analogous  to  and  as  applicable  to  the  question 
here  being  considered,  on  the  question  that  Section  483*345 
is  principally  concerned  with  the  question  of  compensa- 
tion of  such  subordinates  under  the  Budget  Law,  the  Court, 
l.c.  1055#  10£6,  said: 

"*  * •»  la  our  view  the  estimate  for  the 
salary  of  any  assistant  clerk  of  the 
circuit  court  falls  in  the  same  category, 
since  it  is  specifically  provided  under 
section  Il3l2,  Laws  of  Mo*  1933#  that 
every  clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies  and 
assistants,  to  be  appointed  by  such  of- 
ficer, si th  the  approval  of  the  county 
court*  and  that  tha  county  court  in  its 
order  permitting  the  clerk  to  appoint 
such  deputies  and  assistants  *shall.  fix 
the  compensa  tlon  of  such  deputy  or  as- 
sistant * ■*  * and  the  county  court  may, 
at  any  time,  modify  or  rescind  its  order 
permitting  any  appointment  to  be  made, 
and  may  reduce  the  compensation  thereto- 
fore fixed  by  it.*  Certainly,  in  light 
of  this  specific  statute,  where  the 
county  court  shall  have,  in  conformity 
therewith,  approved  of  an  appointment 
of  a deputy  or  assistant  of  a circuit 
clerk  and  has  fixed  the  compensation  of 
such  deputy  or  assistant,  the  estimate 
of  expend! tures  submitted  by  the  circuit 
court  and  the  clerk  of  the  circuit  court 
to  the  budget  officer  under  the  Budget 
Law  must  designate  theroin  that  amount 
so  fixed  by  the  county  court. 

"In  this  connection  we  call  attention 
to  the  fact  that  when  the  Legislature 
in  1933  repealed  the  then  existing  sec- 
tion 11812,  Rev.  St.  of  Mo.  1929  (Mo. 

St.  Ann.  Sec.  11812,  p.  7031) # and  enacted 
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a new  section  of  the  statute  under  the 
same  number,  a comparison  of  the  new 
with  the  old  section  will  disclose  that 
the  only  change  accomplished  was  to  take 
the  approval  of  the  selection  of  deputies 
and  assistants  of  the  clerk  of  the  circuit 
court  and  the  fixing  of  the  compensation 
of  such  deputies  and  assistant  clerks  from 
the  circuit  court  and  place  it  in  the  hands 
of  the  county  court. 

*We  are  clear  in  our  view,  and  so  hold, 
that  under  the  existing  statutes  the  ap- 
proval of  the  appointment  and  the  fixing 
of  the  compensation  for  deputies  and  as- 
sistants of  the  clerk  of  the  circuit  court 
of  St.  Louis  county  lies  with  the  county 
court,  and  that  this  view  is  in  keeping 
with  the  ruling  of  our  Supreme  Court  in  the 
Graves  Case,  supra,  and  does  not  violate 
the  provisions  of  section  13  of  the  Budget 
Act.' * 

’Ve  believe  the  above-cited  case  supports  our  view 
that  said  Section  i+83 • 1®  concerned  only,  with  the  ques- 

tion of  compensation  to  be  paid  Deputies  and  Assistants  of 
the  Circuit  Clerk  as  elements  of  the  procedure  in  fixing 
the  county  budget  and  has  no  part  or  office  to  perform 
on  the  question  of  fixing  the  period  of  time,  as  such,  that 
such  Deputies  and  Assistants  may  be  employed.  We  believe 
that  the  provision  in  said  section  authorising  the  Circuit 
Judge  or  Circuit  Court  to  designate  in  his  order  permitting 
the  Circuit  Clerk  to  appoint  Deputies  and  Assistants  and 
fix  their  compensation  and  also  to  designate  the  period  of 
time  such  Deputies  or  Assistants  may  be  employed  means  that 
if  the  Clerk  needed  Deputies  or  Assistants  he  would  make 
such  fact  known  to  the  Judge  or  the  Circuit  Court  and  would 
advise  the  Judge  or  the  Court  that  he  had  employed  such 
Deputies  or  Assistants  then  and  with  that  knowledge  the 
Court  may,  in  the  order  approving  such  appointments,  desig- 
nate the  period  of  such  employments.  But  even  so,  the 
Circuit  Clerk  may,  under  the  statute,  discharge  a Deputy 
or  an  Assistant  at  any  time. 

The  case  of  State  ex  inf.  Barrett,  Attorney  General, 
vs.  Hedrick,  294  Ko.  21,  was  before  the  Supreme  Court  of  this 
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State  on  the  question  of  the  right  of  the  Governor  to 
discharge  the  State  Warehouse  Commissioner  where  the 
statute  authorizing  the  an pcintment  of  such  official 
by  the  Governor  did  rot  fix  his  tenure  of  office. 

The  question  in  that  case  was,  of  course,  one 
of  construction  of  the  right  of  the  appointing  power  to 
remove  an  appointee  whore  nothing  else  but  the  power  to 
appoint  was  conferred  upon  the  appointing  officer.  In 
the  question  v/e  ere  considering  here  said  Section  483»34-5 
does  provide  the  express  power  for  the  Circuit  Clerk  to 
remove  Deputies  or  Assistants  at  any  time. 

The  Court  in  the  Hedrick  case,  supra,  took  note  of 
the  distinction  to  be  made  between  a case  where  there  was 
no  authority  to  discharge  conferred  but  the  right  to  dis- 
charge may  be  implied  and  a case  where  the  statute  does 
give  express  authority  to  the  appointing  officer  to  dis- 
charge his  appointees.  The  Court  made  this  distinction 
clear,  and  plainly  stated  the  rule  that  where  the  power 
to  discharge  is  expressly  conferred  by  the  statute  there 
is  nothing  to  construe,  and  that  where  express  power  to 
discharge  is  conferred  upon  the  appointing  officer  by 
statute  there  is  then  an  end  to  all  controversy  on  such 
question#  The  Court  in  its  opinion  on  this  point,  l.c# 

65,  said* 


"it  thus  appears  that  when  the  Legislature 
provides  for  the  appointment  of  one  official 
by  another,  if  it  does  nothing  more,  adopts 
no  means  to  forestall  it,  the  act  authoriz- 
ing the  appointment  will  inevitably  raise 
the  power  to  remove  at  pleasure,  Tvds 
pov/er  is  none  the  less  a part  of  the  act, 
and  none  the  less  within  the  title  because 
it  arises  by  construction#  It  is  clear 
that  if  it  is  not  gormane  it  could  not 
arise  out  of  the  power  to  appoint,  be- 
cause the  constitutional  provision  in 
that  case  would  invalidate  it#  It  i3 
also  clear  that  the  rule  itself  could 
not  exist  except  the  power  arose  out  of 
the  simple  conferring  of  the  power  to 
appoint,  since  express  1 anguage  auth- 
orizing removal  at  pleasure  wctuld  leave 
no  reason  or  around  for  Implying  the 
ppy/er#*1  (Emphasis  ours.) 
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The  express  power  given  to  the  Circuit  Clerk  to 
discharge  his  Deputies  or  Assistants  at  any  time,  regard- 
less of  any  other  language  or  provision  in  said  section, 
is,  we  believe,  absolute  and  is  not  to  be  denied. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department, 
considering  the  above  authorities,  and  particularly  the 
terms  of  Section  HSMo  194-9»  that  Clerks  of  the 

Circuit  Courts  in  Missouri  have  the  express  authority  to 
discharge  Deputy  Circuit  Clerks  and  Assistants  and  Deputy 
Ex-Officio  Recorders  of  Deeds  employed  in  their  offices  at 
any  time,  and  that  the  record  in  the  instant  case  made  by 
the  Circuit  Court  of  Lincoln  County,  Missouri  approving 
the  appointment  of  the  named  Deputy  C Ircuit  Clerk  contains 
nothing  to  prevent  the  Clerk  from  discharging  such  Deputy. 


Respectfully  submitted. 


GEORGE  ff.  CROWLEY 

Assistant  Attorney  General 

APPROVED: 


Attorney  General 


G'^Crir 


BASKS,  lOEPOSITAR IES ) A depositary  of  county  funds  may  be  required  to  give 

) security  for  only  such  funds  as  are  in  excess  of  ten 
OF  PUBLIC  FUNDS : ) thousand  dollars  where  the  depositary  is  insured  by  the 

) Federal  Deposit  Insurance  Corporation. 


FI  LED 


April  7,  1952 


Mr.  William  L.  Hungate 
Prosecuting  Attorney 
Lincoln  County 
Troy,  Missouri 


Dear  Mr.  Hungate: 

tfe  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is  as  follows: 

"Ten  thousand  dollars  of  the  county 
funds  is  deposited  with  each  of  three 
county  depositaries  in  Lincoln  County, 

’risaouri.  (There  are  three  other 
depositaries  in  the  county  that  handle 
the  balance  of  the  county  funds.) 

Pursuant  to  Section  110.020  RSMo  1949 
these  depositaries,  insured  by  the 
F.D.I.C.,  have  nut  up  &5000.00  secur- 
ity. How  that  the  F.D.I.C.  has  in- 
creased its  insurance  from  five  to 
ten  thousand  dollars  these  three 
depositaries  are  beseeching  the  County 
Court  to  permit  them  to  withdraw  the 
$5000 .00  security  since  the  F.D.I.C. 
insures  the  full  $10,000.00  of  nubile 
funds  deposited  with  each  of  them. 

The  Court  Is  willing  to  comply  with 
their  request  unless  the  provisions 
of  Section  110.020  prohibit  compliance. 

"Please  advise  me  if  the  County  Court 
would  be  justified  in  permitting  these 
depositaries  to  give  security  for  only 
such  county  funds  as  are  in  excess  of 
'10,000.00." 

♦ 

The  law  governing  this  question  is  contained  in  Sections 
362.4.90  and  110.020,  RSMo  1949* 
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Section  362.lj.90.  is  aa  follows: 

"Notwithstanding  any  provision  of 
law  of  this  state  or  of  any  political 
subdivision  thereof  requiring  secur- 
ity for  deposits  in  the  form  of 
collateral,  surety  bond  or  in  any 
other  form,  security  for  such  deposits 
shall  not  be  required  to  the  extent 
said  deposits  are  insured  under  the 
provisions  of  an  act  of  congress 
creating  and  establishing  the  Federal 
Deposit  Insurance  Corporation  or 
similar  agency  created  and  established 
by  the  congress  of  the  United  States." 

Section  110.020  Is  as  follows: 

"The  value  of  the  securities  deposited 
and  maintained  by  a legal  depositary 
under  section  110.010,  shall  at  all 
times  be  not  less  than  one  hundred  per 
cent  of  the  actual  amount  of  the  funds 
on  deposit  with  said  depositary,  less 
five  thousand  dollars  where  the 
denositary  is  insured  by  the  federal 
Denosit  Insurance  Corporation." 

These  two  statutes  appear  to  be  in  conflict,  inasmuch 
as  Section  110.020  seems  to  limit  the  security  of  the 
Federal  Deposit  Insurance  Corporation  to  a credit  of  five 
thousand  dollars.  We  find  it  necessary,  therefore,  to 
examine  some  of  the  rules  of  law  pertaining  to  the  question 
of  statutory  construction. 

The  Supreme  Court  of  Missouri  in  Dysart  v.  City  of 
St.  Louis,  11  S.W.  (2d)  10ij.£,  l.o.  10£0,  said: 

"It  is  the  duty  of  the  court,  in  con- 
struing statutes  which  appear  to  be  in 
conflict,  to  reconcile  them,  if  pos- 
sible, with  the  general  legislative 
purpose.  ” •*  w" 

The  same  high  court  in  Cummins  v.  Kansas  City  Public 
Service  Company,  33lj.  Mo.  672,  l.c.  68I4.,  said: 
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# # The  primary  rule  of  construc- 
tion of  statutes  is  to  ascertain  the 
lawmakers*  intent,  from  the  words 
used  if  possible;  and  to  put  upon 
the  language  of  the  Legislature 
honestly  and  faithfully,  its  plain 
and  rational  meaning  and  to  promote 
it 8 object,  and  'the  manifest  pur- 
pose of  the  statute,  considered 
historically,*  is  properly  given 
consideration,  /See  Grier  and  I'eyer- 
ing  cases;  2 Lewis-Sutherland  on 
ctat.  Const.  (2  Fd.),  sec.  363;  *hd- 
lich  on  Interpretation  of  Statutes, 
sec.  329;  and  Maxwell  on  Statutes 
(5  Ed.)  l\ 25J” 

Using  these  principles  as  a guide,  we  may  examine  the 
two  sections  quoted  above  to  determine  whether  or  not  there 
is  really  any  conflict  between  the  two.  Section  362.l4.9O 
was  enacted  as  an  amendment  to  the  banking  laws  in  1935>. 

Laws  193o»  p.  372.  This  statute  simply  means  that  security 
for  deposits  of  public  funds  shall  not  be  required  to  the 
extent  that  said  deposits  are  insured  by  the  "Federal  Deposit 
Insurance  Corporation. 

Section  110.020  was  Section  2 of  an  act  passed  by  the 
legislature  in  1937,  relating  to  depositaries  of  public 
funds  and  the  securities  required  for  the  safekeeping 
thereof.  Laws  1937,  p.  5>02.  The  purpose  of  this  section 
is  to  require  a depositary  to  give  and  maintain  security 
of  not  less  than  one  hundred  per  cent  of  the  actual  amount 
of  tho  funds  on  deposit  with  said  depositary.  It  was  not 
the  intent  of  the  legislature  to  repeal  any  part  of  the 
act  of  19 35*  On  the  contrary,  it  was  intended  to  make  the 
act  of  1937  conform  with  the  enactment  of  1935>*  The  words 
"five  thousand  dollars”  were  written  Into  the  law  because 
at  that  time  deposits  could  not  be  insured  for  more  than 
that  amount  under  the  act  of  Congress  establishing  the 
Federal  Deposit  Insurance  Corporation.  But  the  federal 
law  has  been  changed,  and  deposits  are  now  insured  up  to 
ten  thousand  dollars.  Pub,  Law  797#  Ch,  967#  6I4.  TT.S.  Stat. 
at  Large.  The  words  "five  thousand  dollars”  in  Section 
110,020  now  have  no  meaning,  for  the  public  funds  may  be 
protected  up  to  ten  thousand  dollars  without  deposit  of 
securities  as  collateral.  This  is  the  purnose  of  the  law, 
and  nothing  else  is  required. 
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CONCLUSION 


It  1 8 the  opinion  of  this  office  that  the  oounty 
oourt  may  require  a der>oaitary  of  the  county  funds  to 
give  security  for  only  such  funds  as  are  in  excess  of 
ten  thousand  dollars  where  the  depositary  is  Insured  by 
the  ^deral  Deposit  Insurance  Corporation. 


Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROV'D  t 


bAT/fwh 


SHERIFFS.  1)  The  Sheriff  must  furnish  wholesome  ^food,  to  orisoners 

: in  jail,  2)  A county  should  furnish  cV  lipmentl  cherefor. 
Boarding  and  : 3)  If  the  county  has  no  such  equipment*  it  may  t.e a'se'  equip 
Feeding  Prisoners;  ment  from  the  Sheriff  for  such  purpose  by  contract  for  a 

: reasonable  sum  to  be  included  in  the  actual  cost  of  feed- 
; ing  prisoners.  Ip)  The  Sheriff  must  make  a svrorn  statement 
: each  month  of  such  actual  cost,  5)  The  County  Court  must 


to  arrive  at  what  such  actual  and  necessary 
ts  to  and  then  draw  a warrant  on  the  county 
payable  to  the  Sheriff  for  such  actual  and  neces 

— :sary  cost,  6)  The  Sheriff  can- 

Mnrch  10,  1952  inot  lawfully  employ  a relative 

: within  the  fourth  degree  of  con 
: sanguinity  or  affinity  to  pre- 
pare meals  for  prisoners,  or  fo 
any  other  purpose,  and  charge 
the  county  therefor,  but  may  ac 
cept  services  of  a member  of 
his  family  without  cost  to  the 
county . 


Honors’  le  i.  T- . Jennings 
Prosecuting  Attorney 


Montgomery  County 
Montgomery  City,  Missouri 


Sear  Mr . Jennings: 


This  is  the  opinion  you  requested  from  this 
Department  respecting  the  procedure  to  be  followed 
by  the  Sheriff  in  furnishing  board  and  food  to  prison- 
ers in  the  county  jail  of  your  county.  Your  letter 
in  detail,  submitting  numerous  questions  to  be  con- 
sidered, reads  as  follows: 

” The  County  Court  and  the  Sheriff  of 
this  County  have  requested  that  I ob- 
tain an  opinion  from  you  regarding  the 
cost  of  boarding  and  feeding  prisoners 
lodged  in  the  County  Jail  in  accordance 
with  Chapter  221  in  the  Revised  Statutes 
of  Missouri  for  194-9-  Section  221.090 
provides  that  the  Sheriff  shall  submit 
a statement  supported  by  his  affidavit 
of  the  actual  costs  incurred  by  him  in 
the  boarding  of  prisoners, 

’’As  to  That  constitutes  actual  costs, 
the  County  Court  and  the  Sheriff  have 
not  been  able  to  agree.  Under  the  ar- 
rangements in  this  County  heretofore, 
the  County  Court  has  not  furnished  any 
equipment  for  the  preparing  of  meals  or 
the  serving  of  same,  nor  have  they  pro- 
vided any  equipment  for  the  keepinr  of 
prepared  or  unprepared  food.  In  the 
past,  our  Sheriffs,  because  of  tliis  fact, 
have  used  their  own  personal  equipment 
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aiid  the  Sheriff's  wife,  or  some  member 
of  :iis  family  would  prepare  the  meals. 
Request  an  opinion  as  to  whether  or  not 
the  County  Court,  under  the  Statutes, 
are  required  to  furnish  the  necessary 
enuipment  for  hoepinr,  preparing,  and 
serving  the  foodstuff  to  prisoners. 

"In  determining  the  cost  of  food  furnish- 
ed to  prisoners,  if  the  Sheriff  furnishes 
the  necessary  equipment  and  some  member 
of  his  family  prepares  the  meals,  should 
a reasonable  allowance  for  the  use  of  said 
equipment  and  the  labor  in  the  preparation 
of  meals  be  considered  as  a part  of  the 
costs?  If  the  Sheriff  has  no  member  of 
his  family  physically  able  to  prepare  said 
meals  would  he  be  authorized  to  hire  some- 
one to  do  this  work  and  include  that  amount 
in  the  costs  of  meals  furnished  the  inmates 
of  the  Jail? 

"1  v,fould  appreciate  an  ansv/er  to  these  re- 
quests as  soon  os  possible  for  the  reason 
that  at  the  present  time,  our  County  Court 
and  Sheriff  have  been  unable  to  reach  an 
agreement  on  the  payment  of  the  cos^s  for 
feeding  the  prisoners." 

Montgomery  County,  Missouri,  is  a county  of  the 
third  class. 


The  provisions  of  our  statutes  governing  the  board 
in-  and  feeding  of  prisoners  when  confined  in  the  county 
jail  of  a county  of  the  third  class  are  found  in  Section 
221.090,  Chapter  221,  RSMo  19^9»  Sub-section  1 of  said 
Section  221.090  prescribing  what  the  Sheriff  shall  do  re- 
specting the  boarding  and  feeding  of  prisoners  confined 
in  the  county  jail  of  such  county  reads  as  follows: 

"Boarding  of  prisoners — expense,  how  paid, 
(class  three  and  four  counties). — 1.  In 
each  county  of  the  third  or  fourth  class, 
the  sheriff  shall  furnish  wholesome  food 
to  each  prisoner  confined  in  the  county 
jail.  At  the  end  of  each  month,  he  shall 
submit  to  the  county  court  a statement 
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supported  by  his  affidavit,  of  the  actual 
cost  incurred  by  him  in  the  boarding  of 
prisoners,  together  v:ith  the  names  of  the 
prisoners,  and  the  number  of  days  each 
spent  in  Jail.  The  county  court  shall 
Dudit  the  statement  and  draw  a warrant 
on  the  county  treasury  payable  to  the 
sheriff  for  the  actual  and  necessary 
cost.” 


The  statutes  of  this  State  prior  to  the  enactment 
of  said  Sub-section  1 of  Section  221.090,  have  provided 
that  the  County  Courts  of  the  counties  of  the  State  should 
fix  the  maximum  price  to  which  the  Shoriff  was  entitled  per 
day  for  the  boarding  and  feeding  of  each  of  such  prisoners. 


The  Legislature,  namin’  both  third  and  fourth  class 
counties  to  be  affected.  Laws  of  T/issourl,  1949  » page  5>71» 
enacted  the  present  law  governin'’  this  question,  and  now 
eooeprinr,  as  hereinabove  no~ed,  as  Section  221.090,  P.SI'o 

1&9. 


Sub-section  1 of  said  Section  221.090,  as  will  be 
readily  observed,  in  its  purpose  and  effect,  relieves  the 
County  Courts  of  the  several  counties  of  any  duty  or  auth- 
ority to  fix  the  sum  to  be  allowed  the  Sheriff  for  furnish- 
ing board  and  food  to  prisoners  and  imposes  that  express 
and  exclusive  duty  upon  the  Sheriff. 

Said  Sub-section  1 also  provides  that,  at  the  end 
of  each  month,  the  Sheriff  shall  submit  to  the  County  Court 
a statement  supported  by  Ms  affidavit  of  the  actual  cost 
incurred  by  him  in  the  boarding  of  such  persons,  together 
with  the  nnms  s of  3aid  prisoners  .rid  the  number  of  days  each 
spent  in  jail. 

The  duty  imposed  by  said  Sub- sect! on  1 upon  the 
County  Court  respecting  the  subject  is  that  the  Court  shall 
audit  the  statement  of  the  Sheriff  to  check  the  accounts  and 
vouchers  submitted  each  month  by  the  Sheriff  to  determine 
what  such  necessary  and  actual,  cost  is  for  furnishing  board 
and  meals  to  prisoners  and  draw  a warrant  on  the  county 
treasury,  payable  to  the  Sheriff,  for  the  actual  and  nocessa 
cost  involved  in  furnishing  wholesome  food  to  such  prisoners 
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The  statute  requires  the  Sheriff  to  furnish  whole - 
rone  food  to  each  prisoner  confined  in  the  county  jail, 
.ebster's  Hew  International  dictionary.  Second  Edition, 
po-e  2922,  defines  ” wholes  one"  in  definition  2 as:  ’’Pro- 
motinr  physical  well-being;  beneficial  to  the  health  or 
the  preservation  of  hralth;  * The  language  of  the 

statute  make s no  further  reference  to  the  character  of  food 
to  bo  served  such  prisoners.  Thus,  it  is  left  to  the  reason- 
able judgment  of  the  Sheriff  as  to  the  items  and  character 
of  the  food  to  '>e  purchased,  to  be  kept  on  hand,  to  be  cared 
for  in  such  manner  that  the  food  will  remain  wholesome , and 
bo  so  furnished  to  such  prisoners.  This,  we  believe,  would 
necessarily  require  proper  equipment  reasonably  adequate  for 
preparing  meals  and  the  proper  and  safe-keeping  of  such  foods, 
prepared  or  unprepared.  The  Sheriff  is  not  required  by  law 
to  furnish  equipment  for  the  upkeep  of  the  county  jail,  or 
take  from  his  own  pocket  funds  to  purchase  equipment  for 
the  furnishings  used  in  the  maintenance  of  the  county  jail. 

The  cases  are  numerous  7/hcre  our  Appellate  Courts  have  had 
such  mat  ers  before  them  and  have  consistently  held  that  it 
is  the  duty  of  the  county  to  provide  all  county  officers 
with  oroper  furnishings,  proper  equipment  and  necessary 
means  to  maintain  and  carry  out  the  duties  of  their  respec- 
tive offices.  .There  the  statute  has  made  no  provision  for 
compensation  to  be  paid  to  such  officers  for  furnishing  such 
services  or  equipment,  the  county  must  pay  for  the  same  or 
reimburse  a county  officer  v/hen  he  has  used  his  own  funds 
for  such  purposes. 

In  Ewing  vs.  Vernon  County,  2l6  Mo.  68l,  a suit  was 
filed  by  the  Recorder  a-aTnst  the  county  for  the  recovery  of 
postage  expended  by  the  Recorder  over  a period  of  four  years 
ono  and  one-half  months.  The  Court  held  that  the  Recorder 
was  entitled  to  be  reimbursed  for  this  postage  and  allowed 
recovery  for  the  full  period.  The  Court  said,  l.c.  695?: 

"■»  * * 1 ’.There,1  * ■»  * 'the  law  requires  an 
officer  to  do  what  necessitates  an  expendi- 
ture of  money  for  which  no  provision  is  made, 
he  may  pay  therefor  and  have  the  amount  al- 
lowed him.  * * * Thus  it  is  customary  to  al- 
low officers  expenses  of  fuel,  clerk  hire, 
stationery,  lights,  and  other  office  ac- 
cessories . ' M 

in  the  case  of  boone  County  vs.  Todd,  3 ! o.  I4O , 

( "cprir.t  pr  e 30 ) , it  appears  that  Todd,  the  Circuit  Clerk 
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of  Toons  County,  furnished  n house  in  which  to  maintain  his 
office,  for  several  years.  odd  presented  his  account  to 
the  Circuit  Court  for  allowance.  That  Court  allowed  him 
compensation  as  rent  for  his  house  and  ordered  the  County 
Court  to  pay  Todd.  The  County  Court  refused,  and  mandamus 
ensued.  Upon  an  appeal,  the  Supreme  Court  held  that  the 
County  should  pay  Todd  for  rent  for  the  use  of  his  house 
as  an  office.  The  Court,  l.c.  1 3 ( Reprint  pa -e  62),  in  so 
haltin':,  said: 

It  is  made  the  duty  of  the  County 
Court,  therefore,  to  provide  houses  for 
the  public  offices  belonging  to  the  coun- 
ties, and  until  this  is  done,  the  county 
has  no  right  to  throw  this  burthen  on  the 
clerk;  but  should  pay  rent  unless  3ome 
equivalent  is  given  to  the  clerk  for  the 
use  of  his  house.  x . " 


Numerous  other  cases  of  like  character  have  been 
so  decided  by  our  Appellate  Courts,  with  like  results. 

It  would  necessarily,  we  believe,  be  a part  of  the 
furnishing  of  board  and  meals  to  prisoners  confined  in  the 
county  jail  for  the  Sheriff  to  employ  some  porson  to  prepare 
and  serve  their  meals  to  the  prisoners  if  he  has  no  person 
upon  whom  he  can  aopend  without  pay  to  perform  such  services. 

You  inquire  in  your  letter  if  service  by  a member 
of  the  Sheriff's  family  in  the  preparation  and  serving  of 
meal3  may  be  included  as  a part  of  the  corts  of  furnishing 
bo'rd  and  meals  tc  such  prisoners. 

If  the  Sheriff  has  a member  of  his  family  able  and 
willing  to  prepare  and  serve  the  meals  for  prisoners,  with- 
out charge,  he  may,  of  course,  take  advantage  of  that  as- 
sistance, but  he  cannot  lawfully  employ  any  member  of  his 
family  for  such  services  or  employment,  nor  may  he  bargain 
with  the  County  Court  to  include  the  services  of  any  member 
of  liis  family  as  a part  of  the  cost  of  preparing,  cooking 
or  serving  meals  for  prisoners  and  include  such  services  in 
the  cost  of  food  and  board  furnished  inmates  of  the  jail. 

Section  6 of  Article  VII  of  the  present  Constitution 
of  this  State  states: 
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"Any  public  officer  or  employee  in  this 
state  who  by  virtue  of  his  office  or  em- 
ployment names  or  appoints  to  public  of- 
fice or  employment  any  relative  within 
the  fourth  decree,  by  consanguinity  or 
affinity,  shall  thereby  forfeit  Ms  of- 
fice or  employment." 

This  is  the  nepotism  provision  o ? cur  Constitution. 

The  case  of  State  ex  inf.  Homan,  Prosecutin''  At- 
torney vs.  Mils,  26  S.  . (2d)  363*  was  before  our  Supreme 
Court,  on  quo  war  anto  to  oust  0 Circuit  Clork  of  a county 
in  this  State  for  Violation  of  our  nepotism  section  of  the 
Constitution  because  he  had  appointed  Ms  wife  as  Ms  deputy 
clerk.  Ouster  of  the  Circuit  Clerk  for  such  offense  was 
ordered  by  the  Supreme  Court.  The  Court  held  that  a wife 
is  witMn  the  proMbited  degree  of  affinity  in  her  marital 
relation  to  her  husband  prohibited  by  the  Constitution, 

The  Court  so  holding,  l.c.  3^'7#  3aid: 

She  is  related  to  Mm  by  affinity 
by  reason  of  the  engagement  before  the 
marria-e,  and  that  relationship  of  af- 
finity continues  after  the  marriage. 

The  absurd  fiction  that  he  could  not 
be  related  to  her  but  is  related  to 
her  blood  kin  by  marriage  disappears 
entirely." 


Vt'e,  therefore,  believe  it  would  be  unlawful  for  the 
Sheriff  to  appropriate  the  services  of  any  rolct.ive  witMn 
the  prohibited  derree  of  reletionsMp,  eith  r by  consanguinity 
or  affinity,  includin'"  a member  of  his  family,  to  prepare  and 
serve  meals  to  prisoners  as  a p'-rt  of  the  cost  of  boarding 
and  feeding  prisoners  and  include  any  sur.  in  Ms  statement  therefor 
to  the  County  Coxirt  of  the  cost  of  furnis  ling  such  board  and 
food  to  such  prisoners.  This  would  clearly  be  an  employment 
prohibited  by  the  section  of  the  Constitution  quoted. 


*<e  believe  it  would  be  proper  and  lawful  for  the 
County  Court  and  the  Sheriff  to  contract  for  the  Court  to 
pay  a reasonable  fixed  sum  to  the  Sheriff  for  the  renting 
and  leasing  of  any  equipment  he  may  own  and  wMch  he  neces- 
sarily uses  in  performing  the  duty  of  boarding  and  feeding 
prisoners.  Section  .^9*270,  H.g'o  ly’f?*  states,  in  port,  as 
follows : 
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"Ihe  said  court  shall  have  control  and 
mano  :enent  of  the  property,  r<  al  and 
personal,  belonging  to  the  county,  end 
shall  have  pov/or  and  authority  to  pur- 
chase, lease  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 
and  benefit  of  the  county;  '■'< 


It  would  appear  plain  that  the  Court,  so  having  the 
right  to  lease  any  property,  real  or  personal,  for  the  bene- 
fit of  the  County,  the  County  Court  could  enter  into  such  a 
contract  with  the  Sheriff  if  it  chose  not  to  furnish  the 
necessary  equipment  for  the  performance  of  such  duties  by 
the  Sheriff.  Such  contract,  however,  must  be  ordered  of 
record  ana  be  executed  by  the  Court  and  the  Sheriff  in  proper 
and  conventional  form.  Section  ^32. 070,  R3!.'o  19V?»  reads 
as  follows: 

"No  county,  city,  town,  village,  sc'nool 
township,  school  district  or  other  muni- 
cipal corporation  shall  make  any  contract, 
unless  the  same  shall  be  within  the  scope 
of  its  powers  or  be  expressly  authorized 
by  law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  perform- 
ed or  executed  subsequent  to  the  mekinrr  of 
the  contract;  and  such  contract,  including 
the  consideration,  shall  be  in  writing  and 
dated  when  made,  and  shall  be  subscribed 
by  the  parties  thereto,  or  their  agents 
authorized  by  law  and  duly  appointed  and 
authorized  in  writing#" 

Ihe  leasing  or  renting  of  property  by  a County  Court 
for  the  benefit  of  a county  under  the  authority  of  said 
Section  49»270,  supra,  has  been  approved  by  decisions  of  our 
Supreme  Court.  The  case  of  Ebert  vs.  Jackson  County  was  be- 
fore the  Supreme  Court  of  Missouri,  reported  in  70  3.’.V.  (2d) 
918.  The  facts  were  that  the  County  Court  rented  or  leased 
a room  for  a courtroom  and  office  for  a Justice  of  the  Peace. 
The  Supreme  Court  held  the  contract  valid  os  an  implied  power 
under  Section  2078#  F.3.  Mo.  1929«  The  section  there  con- 
strued is  our  present  Section  V? .270,  supra.  Said  section 
then,  as  now,  read,  in  this  particular,  as  follows: 

Furthermore , it  is  also  orovided 
or  follows:  'The  said  court  s’  all  have 
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control  and  management  of  the  property, 
real  and  personal,  belonging  to  the  county, 
and  shall  have  power  and  authority  to  pur- 
chase, loaso  or  receive  by  donation  any 
property,  real  or  personal,  for  the  use 

tion 

# P- 

The  construction  of  the  sane  section,  hay.  3 tat.  .’r'Tl, 
Sec.  9*  now  Section  49.270,  was  earlier  before  the  Supreme 
Court  in  the  case  of  Walker  vs.  Linn  County,  7 2 !!o.  6^0.  Of 
the  Court's  authority  to  lease  property  for  the  benefit  of 
the  county  and  caring  for  the  county  property  the  Supreme 
Court,  l.c.  654,  said: 

"The  duty  devolved  upon  county  courts 
in  the  foregoing  sections  of  taking 
such  measures  as  shall  be  necessary 
to  preserve  all  buildings  and  property 
belonging  to  a county  carries  with  it 
the  power  to  bind  the  county  in  a con- 
tract which,  in  the  exercise  of  the 
Judgment  of  the  court,  may  seem  to  be 
necessary  to  consummate  the  object  for 
which  the  duty  was  imposed,  and  which, 
in  point  of  fact,  tends  directly  to 
consummate  the  object.  * # * . " 

Section  49*310,  RSKo  1949#  requires  the  County  Court 
of  each  county  of  this  State,  mentioning  courthouses  and 
jails,  to  "acquire  a site,  construct,  reconstruct,  remodel, 
repair,  maintain  and  equip  said  courthouse  and  jail  * . " 

Section  221.020,  ^SJTo  19-49 » reads  as  follows: 

"The  sheriff  of  each  county  in  this  state 
shall  have  the  custody,  rule,  keeping  and 
charge  of  the  jail  within  his  county,  and 
of  all  the  prisoners  in  such  Jail,  and  may 
appoint  a jailer  under  him,  for  whose  con- 
duct he  shall  be  responsible.'" 

Vie  have  observed  from  the  decisions  cited,  excerpts 
from  which  are  hereinabove  quoted,  that  counties  of  this  State 
must  equip  the  offices  of  each  county  for  carrying  on  the  busi- 
ness of  any  such  office.  This  includes  Sheriffs'  offices  in 
r11  counties  of  the  State.  (Harkreador  vs.  Vernon  County, 

21o  T.!o*  696). 


and  benefit  of  the  county. 


Vc 


■>  ' See 
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•e  believe  a conract  node  between  the  County  Court 
with  the  Sheriff  of  any  county  for  the  leas_rr-  and  use  of 
equipment  owned  by  the  Sheriff  for  said  purposes,  and  the 
leasing  contract  charge  to  be  paid  by  the  county,  :.o  uld  not 
be  invalid  as  a-a_nst  public  policy.  1 5 C.J.,  pore  517*  on 
this  subject,  states  the  follow! nr  text: 

•:>  A county  may  contract  with  its 
ministerial  officers,  where  such  con- 
tracts are  not  prohibited  by  statute. 


Tho  text  quoted  in  lp  C.J.  £17,  under  footnote  6l, 
cites,  in  support  thereof,  the  case  of  Board  of  Commissioners 
of  Tippecanoe  County  vs.  Mitchell,  decided  by  tho  Supreme 
Court  of  Indiana,  reported  30  K.d.  409«  The  Supreme  Court 
of  Indiana  upheld  the  validity  of  the  contract  and  the  auth- 
ority of  the  county  to  make  it  with  the  county  clei^  where , 
l.c.  j-i-10,  the  Court  said: 

"The  fact  that  the  appellee  was  an  officer 
of  the  county  do-?s  not  of  itself  authorize 
the  conclusion  that  the  contract  is  voidable 
because  opposed  to  public  policy.  It  is 
quite  well  agreed  that  the  officers  con- 
trolling the  affairs  of  a public  corpora- 
tion may  contract  td.  th  ministerial  officers 
of  the  corporation  unless  such  contracts 
are  prohibited  by  statute.  * •* 

(Evans  v.  City,  24  K.J.  Law,  7&4»  Detroit 
v.  Hedfield,  19  Mich.  37&J  Mayor  v.  Muzzy, 

33  Mich.  6lj  McBride  v.  drand  “apids,  if 7 
Mich.  236.  10  N.  . ^ep.  35>3}  tJ.3.  v.  Brindle, 

110  TJ. 0.  08O,  if  Sup.  C t.  Hep.  l80 ; State  v. 
Hauser,  63  Ind.  l£5») 

V»e  are  advised  here  that  Montgomery  County  is  without 
equipment  to  properly  preserve  food,  prepared  or  unprepared, 
for  3uch  prisoners,  and  that,  apparently,  the  Sheriff  does 
have  equipment  which  is  being  now  used  for  such  purposes. 
Considering  the  terms  of  said  Section  49*270,  supra,  providing 
that  the  comity  is  authorized  to  lease  property,  real  or  per- 
sonal, for  tho  benefit  of  tho  county,  wo  boliove  that  the 
County  Court  of  Montgomery  County  would  be  acting  lawfully 
and  that  th©  same  would  "bo  within  the  scope  of  its  powers 
or  expressly  authorized  by  law"  as  i3  required  by  3aic  Section 
432.070,  supra,  in  leasinr  3uch  equipment  from  the  Sheriff  by 
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contract  under  the  provisions  of  said  dcction  .270,  supra. 

It  will  be  observed  from  the  terms  of  said  Section 
!:32.070  that  the  consideration  of  such  contract  must  be  that 
the  contract  is  to  bo  performed  or  executed  subsequent  to 
the  makin-.;  of  the  contract.  This  moans,  we  believe,  that 
■'ontporery  bounty  would  not  be  authorized  to  agree  in  said 
contract  to  pay,  nor  would  the  Sheriff  be  authorized  to  a ree 
in  said  contract  to  receive,  any  compensation  from  the  county 
for  any  use  made  of  the  Sheriff's  equipment  for  such  purposes 
prior  to  the  making  of  the  contract.  The  provision  noted  in 
said  Section  '-32.070  restricting  the  consideration  of  a con- 
tract, and  the  performance  thereof,  to  be  executed  here  sub- 
sequent to  the  execution  of  the  contract  is  not  in  conflict, 
but  is  in  obedience  tc  and  is  not  prohibited  by  Section  39 » 
Article  III  of  the  present  Constitution  of  this  State  which 
provides  that  the  tenoral  Assembly  shall  not  have  power,  under 
Sub-section  (3): 


"To  ’rant  or  to  authorize  any  county  or 
municipal  authority  tc  ’rant  any  extra 
compensation,  fee  or  allowance  to  a 
public  officer,  a~ent,  servant  or  con- 
tractor after  service  has  been  rendered 
or  a contract  has  been  entered  into  and 
performed  in  whole  or  in  part}  ". 

• e also  believe  that  the  provisions  of  said  Section 
u.9.270,  authorizing  the  entering  into  a contract  between 
Montgomery  County  and  the  Sheriff  of  the  County  for  the  leas- 
ing by  the  county  his  said  equipment  for  its  use  for  such  pur- 
poses subsequent  to  the  making  of  the  contract,  constitute  ex- 
press authority  of  law  so  to  do  and  that  said  Section  b-9.270 
and  said  contract  if  made  thereunder,  would  not  be  in  conflict 
but  would  be  in  compliance  with  and  in  obedience  to,  and  not 
prohibited  by,  Section  39  of  Article  111  of  the  present  Con- 
stitution which  states  in  Sub-section  (l|)  thereof,  that  the 
General  Assembly  shall  not  have  power, 

" pay  or  to  authorize  the  payment 
of  any  claim  against  the  state  or  any 
county  or  municipal  corporation  of 
the  state  under  any  agreement  or  con- 
tract made  without  express  authority 
of  law;  " . 

Sub-section  1 o'  sale’  Section  221.090  requires  the 
Court  to  an  it  the  statement  of  t hr  Sheriff  as  to  the 
of  the  account  he  presents  or  co  pens  a ‘dm  or  boordin 


County 

verity 
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tionary,  p'o  ICO,  defines  "audit”  in 
formal  or  o ,’xcial  exa; "J. nation  and  veri- 
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3u".  -sec tion  1 of  said  Section  221.090  places  the 
duty  and  responsihili ty  upon  the  Sheriff  to  determine  what 
is  reasonably  necessary  tc  provide,  prepare  and  furnish  for 
board  and  reals  to  the  prisoners  confined  in  a county  jail. 
Said  Sub-section  1 requires  that  at  the  end  of  each  month 
the  Sheriff  shall  submit  to  the  County  Court  a statement 
supported  by  liis  affidavit  of  ths  actual  cost  incurred  by 
him.  in  the  boardin';  of  prisoners,  together  with  the  names 
of  the  persons  and  the  number  of  days  each  spent  in  jail. 

..e  believe,  under  the  facts  submitted  to  us  and  the 
application  thereto  of  the  authorities  here  cited  and  quoted, 
vre  have  answered  the  several  questions  submitted  to  us  in 
your  reouQst  for  this  opinion. 


co::c  ”3i on. 


It  i3,  therefore,  considering  the  premises,  the 
opinion  of  this  -department  that: 

1)  The  duty  of  furnishing,  at  actual  cost,  uholesome 
food  to  prisoners  confined  in  the  county  jail  of  any  county  in 
this  Svato  is  imposed  by  law  upon  the  Sheriff, 

2)  At  the  end  of  each  month  the  Sheriff  shall  submit 
to  the  County  Court  Ms  sworn  statement  of  the  actual  cost 
incurred  ir.  the  boarding  of  prisoners,  with  the  names  of  the 
prisoners  and  the  number  of  days  each  spent  in  jail. 

3)  '■he  County  Court  is  required  by  the  statute  to 
audit  the  monthly  statement  of  the  Sheriff  to  determine  if 
such  board  and  food  have  been  furnished  at  actual  cost, and 
if  so  to  then  draw  a warrant  on  the  County  Treasury  payable 

to  the  Sheriff  for  such  actual  cost  of  performing  such  services. 

4)  For  the  purpose  of  3uch  audit,  the  Sheriff  should 
submit  to  the  County  Court  accounts  and  vouchers  showing  what 
the  actual  cost  of  such  service  has  been  for  the  preceding 
month. 


5)  It  is  the  duty  of  she  county  to  sup  oly  all  furnish- 
ings and  equipment,  .includin'*  equipment  renuired  for  preserving 
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foodstuffs,  prepared  and  unprepared,  and  servin'*.  the  seme 
to  prisoners  confined  in  the  county  jail,  necessary  for 
maintainin'-  s county  jail. 

b)  If  :he  county  doc 3 not  have  such  equipment  on 
herd  but  the  sheriff  does  have  his  own  personal  equipment 
available  for  farni slain  wholesome  food  to  prisoners  in  the 
county  jail,  the  county  may  lawfully  lease,  by  contract, 
such  equipment  from  the  Sheriff  and  pay  the  Sheriff,  as  rent 
for  the  leasing  of  such  equipment,  a reasonable  sum  as  pert 
of  the  actual  cost  incurred  by  the  Sheriff  in  performing  such 
services . 

7)  The  Sheriff  of  every  county  in  this  State  is 
prohibited  by  law  from  employin’  for  hire,  as  a p rt  of  the 
cost  of  preparing,  cooking  or  serving  meals  to  prisoners 
confined  in  the  county  Jail  of  such  county,  or  for  any  other 
employment  whatever,  any  relative  within  the  fourth  degree 
o'"  consanguinity  or  affinity. 

8)  If  the  Sheriff  of  any  county  has  a member  of 

his  family  who  is  able  and  willing  to  prepare  and  serve  meals 
to  prisoners  in  the  county  jail  without  costs,  the  Sheriff 
may  lawfully  take  advantage  of  such  services,  but  he  cannot 
make  a charge  n -ainst  the  county  therefor. 


Respectfully  submitted. 


APPROVED: 


J.  2.  TAYLOR 
Attorney  C-eneral 


•GS0RG2  .V.  CRObLYY 

Assistant  Attorney  General 


G'.VC : ir 
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PUBLIC  PRINTING  AND  BINDING:  Report  required  under  sub-para- 

ELeCTION  LAWS  REVISION  COMMISSION:  graph  three  of  Section  i*.  of  Senate 

Bill  No.  19i|-  of  the  66th  General 
Assembly,  to  be  printed  and  pub- 
lished through  state  purchasing 
agent.  Expense  of  publishing 
such  report  to  be  borne  by  Elec- 
tion Laws  Revision  Commission  out 
of  appropriation  made  by  the  66th 
General  Assembly. 


June  27,  1952 

4 ->7~rv 


Honorable  Ldgar  A.  Keating,  Chairman 
Election  Laws  Revision  Commission 
12f>0  Dierics  Building 
Kansas  City,  Missouri 

Dear  Mr.  Keating: 

The  following  opinion  is  rendered  in  answer  to  your  recent 
request  reading  as  follows: 

"It  appears  that  it  will  be  neoessary  for 
the  above  committee  to  print  its  final  re- 
port to  the  General  Assembly  for  distribu- 
tion to  the  members  of  the  07th  General  As- 
sembly convening  in  L953«  and  to  the  govern- 
ing boards  and  attorneys  of  all  of  the  ooun- 
tles,  cities  and  towns  in  the  state. 

The  ooamlttee  would  like  to  have  you r opinion 
as  to  wnetner  the  committee  Itself  should  make 
the  arrangement  of  the  printing  of  this  report 
or  whether  it  should  be  handled  through  the 
State  Purchasing  Agent.  The  committee  would 
also  like  to  hare  your  opinion  as  to  whether 
the  expense  of  printing  must  be  paid  from  the 
appropriation  for  this  oommittee  or  wnether 
it  should  be  paid  from  the  appropriation  of 
the  State  Purchasing  Agent." 

Senate  Bill  No.  I9I4.  passed  by  the  66th  General  Assembly, 
provides.  In  part,  as  follows: 

"Section  1.  1.  There  is  hereby  created  an 

election  laws  revision  commission,  hereafter 
called  tiie  commission,  which  shall  consist 
of  six  members  of  the  senate  and  six  members 
of  the  house  of  representatives.  The  senate 


Honorable  Edgar  A.  Keating 


members  of  the  commission  shall  be  appointed 
by  the  president  pro  tern  of  the  senate  and 
the  house  members  shall  be  appointed  by  the 
speaker  of  the  house.  No  major  political 
party  small  be  represented  on  the  commission 
by  more  than  three  members  from  the  senate  or 
more  than  three  members  from  the  house. 

Section  2.  The  members  of  the  commission  shall 
serve  without  compensation  except  that  they 
shall  be  entitled  to  actual  and  necessary  ex- 
penses when  in  attendance  on  the  meetings  of 
the  commission  or  of  its  subcommittees  and  for 
such  necessary  expenses  incurred  in  the  per- 
formance of  their  duties. 

Section  4.  1.  The  commission  shall  make  an 

investigation  and  study  of  the  whole  body  of 
election  and  registration  laws  of  the  state, 
such  investigation  to  be  made  in  consultation 
with  election  commissioners  and  officials  and 
those  having  practical  experience  in  this  field, 
with  a view  to  the  codification  and  harmonization 
of  the  law  by  legislative  enactment.  Particular 
attention  shall  be  given  to  the  operation  and  ef- 
fect of  existing  laws,  the  existence  of  conflict- 
ing, obsolete  or  otherwise  undesirable  laws  affect- 
ing registrations  and  elections,  together  with 
such  changes  or  additions  to  them  as  may  be  need- 
ed to  provide  for  orderly  and  peaceable  elections. 

tt  « » » * * * * 

3.  The  committee  shall  prepare  and  Issue  a re- 
port of  its  findings,  together  with  any  recom- 
mendations which  it  may  deem  necessary  and  ad- 
visable, and  may  prepare  and  draft  proposed  legis- 
lation for  the  consideration  of  the  general  as- 
sembly, to  implement  such  findings  and  recommenda- 
tions. 

4-.  Such  report  shall  be  prepared  so  that  it  snail 
be  available  to  the  sixty-seventh  general  assembly 
upon  its  convening  in  January  1953 •" 
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The  questions  to  be  decided  in  this  opinion  revolve  around 
the  report  required  to  be  made  under  sub-paragraph  three  of 
Seotion  4 of  Senate  Bill  Ho.  194*  supra.  The  opinion  request 
discloses  that  the  Eleotlon  Laws  Revision  Commission  will  have 
its  report  printed  and  bound.  ie  are  dealing,  in  tnis  opinion, 
with  the  question  of  printing  and  binding  of  a report,  and  not 
with  a question  relating  to  tne  purchase  of  ordinary  supplies. 
Section  34*170,  RSMo,  1949*  provides: 

"The  state  purchasing  agent  shall  purchase 
all  public  printing  and  binding  of  the  state, 
including  that  of  all  executive  and  administra- 
tive departments,  bureaus,  commissions,  insti- 
tutions and  agencies,  the  general  assembly  and 
the  supreme  court.  In  such  capacity  the  state 
purchasing  agent  is  hereby  empowered  and  author- 
ized to  take  over  as  a part  of  the  records  of 
his  office,  all  books,  documents  and  records 
which  are  now  in  the  hands  of  the  commissioners 
of  public  printing  and  the  secretary  of  state 
relative  to  public  printing.  It  shall  be  the 
duty  of  all  state  officers  to  order  all  of  their 
printing  and  binding  through  the  state  purchas- 
ing agent.  The  purchasing  agent  may  authorize 
any  state  penal  eleemosynary  or  educational  in- 
stitution to  procure  all  or  any  part  of  its  own 
printing  and  binding.” 

Section  1.090,  RSMo,  1949*  discloses  the  general  rule  to 
be  followed  when  intepreting  words  and  phrases  contained  in  a 
statutory  enactment  and  such  section  provides  as  follows: 

"Words  and  phrases  shall  be  taken  in  their  plain 
or  ordinary  and  usual  sense,  but  technical  words 
and  phrases  having  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood  according  to 
their  technical  import." 

The  above  rule  of  statutory  construction  has  been  applied 
in  the  Donnelly  Garment  Co.  v.  Keitel,  193  S.W.  (2d)  577,  there- 
in tne  Supreme  Court  of  Missouri,  said,  l.c.  581: 

«•  * And  a primary  rule  of  construction  of 
a statute  is  to  ascertain  from  the  language 
used  the  Intent  of  the  lawmakers  if  possible, 
a -id  to  out  upon  the  lan.u;ua,  ;e  its  plain  and 
rational  meaning  in  order  to  promote  the  ob- 
ject  and  purpose  of  the  statute.  Hayes  v. 
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Unemployment  Compensation  Commission,  supra, 

183  S.’.V.  2d  loc.  cit.  81,  and  cases  there 
cited."  (Emphasis  ours.) 

We  have  examined  various  law  dictionaries  and  the  permanent 
edition  01  Words  and  Phrases  in  an  effort  to  determine  whetner  or 
not  the  phrase  "public  printing  and  binding"  had  acquired  a tech- 
nical meaning  which  would  necessarily  have  to  be  applied  under 
the  rule  quoted  in  Section  1.090,  RSMo,  1949*  We  do  not  find 
that  the  phrase  has  acquired  a settled  and  fixed  technical  mean- 
ing at  the  time  of  its  incorporation  in  the  statute  under  consid- 
eration, and  therefore  we  are  required,  in  construing  the  statute, 
to  accord  the  phrase  its  plain  or  ordinary  and  usual  meaning. 

Reference  to  Webster's  New  International  Dictionary,  Second 
Edition,  discloses  the  following  definitions  of  the  words  which 
have  been  incorporated  in  the  statute: 

"binding  - The  fastening  of  the  sections  of 
a book,  esp.  this  fastening  and  the  cover; 
also,  a style  or  exemplar  of  book  binding." 

"printing  - Act,  art  or  practice  of  impress- 
ing letters,  characters,  or  figures  on  paper, 
cloth,  or  other  material;  the  business  of  a 
printer,  including  typesetting  and  presswork, 
with  their  adjuncts;  typography." 

"public  - Of  or  pertaining  to  the  people,  re- 
lating to,  belonging  to,  or  affecting,  a na- 
tion, state  or  community  at  large;  --  opposed 
to  private;  as  the  public  treasury,  credit, 

«ooat  public  opinion,  etc.  The  term  public  is 
used  in  designating  the  legal  character  o^  various 
acts,  rights,  occupations,  etc.,  that  affect  or 
belong  to  the  collective  body  of  a state,  or 
community." 

Applying  these  definitions  to  the  words  found  in  the  phrase 
under  consideration  as  found  in  Section  34*170,  RSMo,  1949*  w® 
are  led  to  the  view  that  the  General  Assembly  thereby  referred 
to  printed  publications,  books,  documents,  manuscripts,  and 
items  of  a similar  nature,  designed  primarily  for  public  records 
and  for  the  dissemination  of  information  relative  to  the  public 
affairs  of  the  state  to  tne  inhabitants  thereof.  Under  the  rules 
heretofore  outlined  we  conclude  that  the  report  to  be  printed 
and  bound  under  authority  contained  in  sub-paragraph  three  of 
said  section  four  of  Senate  Bill  No.  194*  supra,  comes  wi  thin 
the  term  "public  printing  and  binding  of  the  state"  as  such 
phrase  is  used  in  Section  34-170,  RSMo,  1949* 
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We  now  pass  to  the  question  of  how  the  expense a to  be  in- 
curred In  printing  and  publishing  the  report  under  consideration 
are  to  be  borne.  House  Bill  No.  496  passed  by  the  66th  General 
Assembly,  the  same  being  the  Omnibus  Appropriation  Bill,  provides 
in  part  as  follows: 

Section  10.850.  There  is  hereby  ap- 
propriated out  of  tiie  State  Treasury,  charge- 
able to  the  Oeneral  Revenue  Fund,  the  sum  of 
Fifteen  Thousand  Dollars  (15*000.00)  for  the 
use  of  the  Election  Laws  Revision  Commission, 
for  tne  payment  of  expenses  of  Members  of 
the  Commission  and  for  other  necessary  ex- 
penses, as  provided  by  law,  for  the  period 
beginning  July  1,  1951  and  ending  June  30, 

1953.  * * *" 

Section  34*230,  RSMo,  194-9*  provides  as  follows: 

"All  accounts  aocruing  under  this  law  shall 
be  submitted  by  the  vendor  to  the  purcoasing 
agent  who  shall  examine  such  accounts  to  as- 
certain if  the  printing  delivered  by  the  con- 
tractor complies  in  all  ways  with  the  specifi- 
cations and  the  contract  governing  the  same, 
after  which  said  accounts  shall  be  presented 
to  the  officer  for  whose  department  the  work 
was  done  who  shall  likewise  examine  the  account 
before  submitting  it  to  the  comptroller  for 
payment.  The  purchasing  agent  shall  keep  a 
record  of  the  cost  of  printing  and  binding 
and  a copy  of  each  document  shall  be  duly 
filed  and  preserved  by  him,  with  the  number 
of  copies  ordered  and  delivered  and  the  cost 
endorsed  thereon.  The  cost  of  all  printing 
and  binding.  Including  annuaT"re  >orts,  aim II 
be  charged  to  the  appropriation  of  each  agency 
ordering  the  same."  (Lmph&als  oursl 


CONCLUSION 

It  is  the  opinion  of  this  department  tnat  the  report  to 
be  printed  and  published  under  authority  contained  in  sub-paragraph 
3 of  Section  4 of  Senate  Bill  No.  194*  passed  by  the  66th  Oeneral 
Assembly,  comes  within  the  term  "public  printing  and  binding  of 
the  state"  as  that  term  Is  used  in  Section  34*3-70,  RSMo,  1949*  and 
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that  the  printing  and  publishing  of  the  same  should  be  handled 
through  the  state  purcnaaing  agent,  and  that  the  expense  Incurred 
for  printing  and  publishing  such  report  is  to  be  charged  to  the 
appropriation  made  by  the  66th  General  Assembly  for  the  Election 
Laws  Revision  Commission. 

Respectfully  submitted. 


JULIAN  L.  O' MALLET 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


A procedure  wherein  persons  purchase  tickets 
of  admission  to  a theater  where  they  are 
permitted  to  participate  in  a contest  which 
consisted  of  determining,  upon  a card  fur- 
nished by  the  theater,  the  correctness  of 
certain  statements  submitted  by  the  theater 
to  the  participants,  with  a cash  prize 
awarded  to  the  winner,  would  be  a lottery 
or  a gift  enterprise,  and  would  therefore 
be  Illegal, 

September  19,  1952 


Honorable  Don  Kennedy 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 

Dear  Sir: 

This  department  Is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request: 

"I  am  confronted  soon  with  the  question 
whether  a certain  quiz  program  variation, 
to  be  sponsored  by  a local  theatre,  is  a 
lottery  or  gift  enterprise  and  In  violation 
of  Sec.  563.430,  R.S.Mo.  1949. 

"The  game  Is  played  thus: 

"The  patron,  when  he  purchases  his  ticket 
at  the  theatre,  is  presented  with  a card, 
such  as  the  one  attached  hereto,  and 
marked  Exhibit  'A'. 

"At  an  intermission,  the  master  of  cere- 
monies asks  10  questions,  of  which  the 
following,  with  answers,  are  samples: 

nQ.  The  color  of  a horse's  tall  is  the 
same  as  that  of  his  eyebrows. 

A.  No.  (A  horse  has  no  eyebrows.) 

"Q.  It  is  known  that  there  are  people 
living  on  a planet. 

A.  Yes.  (The  earth,  of  course.) 

"Q.  Coffee  contains  a large  amount  of 
chicle. 

A.  No.  (Coffee  contains  chicory.) 


LOTTERIES: 

GIFT  ENTERPRISES: 
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"Q.  England  produce*  the  only  blue  roeea. 

A.  No.  (There  sire  no  blue  roses.) 

"Q.  The  bulldog  Is  a native  of  England. 

A.  No. 

"The  questions  are  of  a general  nature  and  are 
authentic. 

"The  patron  has  folded  his  card  at  the  perforated 
line.  If  he  wishes  to  answer  the  question  'Yes,' 
he  tears  out  the  corresponding  tab,  or  'ball;'  if 
'No,'  he  leaves  the  ball  tab  in  the  card. 

"There  is  a very  minute  chance  of  anyone's  being 
able  to  guess  all  the  answers  correctly;  however, 
if  he  were  able,  from  his  general  information, 
to  answer  9 questions  correctly,  he  would  have 
a 30-50  chance  of  guessing  the  tenth.  If  he  were 
able  to  answer  8 questions  correctly,  from  his 
general  information,  he  would  have  a 25-75  chance 
of  answering  the  other  two  correctly.  Etc. 

"When  the  questions  are  finished,  he  tears  his 
card  in  half  at  the  perforated  line,  turning 
one  card  in  to  the  judge,  retaining  the  other, 
which  of  course  will  be  a duplicate. 

"Only  those  who  have  answered  all  questions  cor- 
rectly are  winners.  They  divide  equally  a cash 
prize.  In  addition,  the  winners  have  an  oppor- 
tunity to  answer  the  'Jackpot  question.'  Those 
who  correctly  answer  this  question  are  entitled 
to  divide  another  cash  prize,  the  'Jackpot.' 

Both  prizes,  in  case  there  are  no  winners,  are 
accumulated  and  offered  on  the  next  succeeding 
program. 

"There  is  no  live  master  of  oeremonles;  the 
program  is  on  a tape  recorder  and  is  played 
over  a public  address  system. 

"Nay  I have  your  opinion  whether  this  game  is 
in  violation  of  the  above  cited  statute  as 
Interpreted  by  the  Missouri  Courts?  I call 
your  attention  particularly  to  State  ex  rel. 
McKlttrlck  vs.  Globe  Democrat  Publishing  Co., 

341  Ho.  862,  110  S.W.  2d  705,  113  ALR  1104." 
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The  question  which  we  have  to  determine  under  the 
state  of  facts  submitted  by  you  Is  whether  the  procedure 
which  you  have  outlined  would  be  In  violation  of  Section 
563.430,  RSMo.  1949*  which  section  reads  as  follows: 

"If  any  person  shall  make  or  establish, 
or  aid  or  assist  In  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  In  the  nature  of  a 
lottery  as  a business  or  avocation  In 
this  state,  or  shall  advertise  or  make 
public,  or  cause  to  be  advertised  or 
made  public,  by  means  of  any  newspaper, 
pamphlet,  circular,  or  other  written  or 
printed  notice  thereof,  printed  or  cir- 
culated in  this  state,  any  such  lottery, 
gift  enterprise,  policy  or  scheme  or 
drawing  in  the  nature  of  a lottery, 
whether  the  same  is  being  or  is  to  be 
conducted,  held  or  drawn  within  or  with- 
out this  state,  he  shall  be  deemed  guilty 
of  a felony,  and,  upon  conviction,  shall 
be  punished  by  Imprisonment  in  the  peni- 
tentiary for  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment  in 
the  county  jail  or  workhouse  for  not 
less  than  six  nor  more  than  twelve 
months." 

It  will  be  observed  that  the  above  section  prohibits  a 
" lottery, " a "gift  enterprise,"  and  a "policy  or  scheme  of 
drawing  In  the  nature  of  a lottery."  In  other  words,  the 
specific  acts  prohibited  are  "lotteries"  and "gift  enter- 
prises." We  would  here  point  out  that  while  lotteries  and 
gift  enterprises  are  closely  related  operations  that  the 
law  does  distinguish  between  them. 

In  the  case  of  State  ex  Inf.  McKittrick,  Atty.  Gen., 
v.  Globe-Democrat  Publishing  Co.,  110  S.W.  (2d)  705,  l.c. 

713*  the  Supreme  Court  of  Missouri  stated  that:  "The  ele- 
ments of  a lottery  are:  (1)  Consideration;  (2)  Prize; 

(3)  Chance."  We  do  not  find  any  Missouri  cases  which  de- 
fine "gift  enterprises"  but  we  do  find  such  a definition 
in  the  1942  case  of  State  v.  Fox-Great  Falls  Theatre  Corpora- 
tion, decided  by  the  Supreme  Court  of  Montana,  132  P.  (2d) 
689,  l.c.  694,  in  which  the  Court  stated: 

"By  reason  of  the  great  diversity  of 
constitutional  and  statutory  provisions 
relating  to  the  subjects,  and  because 
of  the  great  variety  of  fact  situations 
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presented  to  the  courts.  It  Is  Inpossible 
to  lay  down  an  absolute  rule  as  to  what 
constitutes  the  distinction  between  lot- 
teries and  gift  enterprises,  and  what 
consideration  Is  necessary  to  constitute 
the  scheae  a lottery.  However,  It  seens 
clear  that  In  general  a plan  Is  considered 
within  a statute  against  gift  enterprises 
If  It  Involves  an  award  by  chance  without 
the  consideration  necessary  to  constitute 
the  scheme  a lottery.  Grimes  v.  State, 

235  Ala.  192*  178  So.  73 1 Russell  ▼. 

Equitable  Loan  * Sec.  Co.,  12S  Ga.  15^, 

58  S.E.  881,  12  Ann.  Cas.  129.  * * * 

Under  the  authority  of  the  Globe-Denocrat  case,  supra. 

If  the  procedure  which  you  outline  la  a lottery,  then  it  must 
contain  the  elements  of  prize,  consideration,  and  chance,  but 
If  it  be  a gift  enterprise,  then  under  the  authority  of  the 
Fox-Great  Falla  Theatre  Corporation  case,  supra.  It  need  only 
contain  the  elements  of  award  or  prize,  and  chanee.  We  shall 
not  here  attempt  to  determine  whether  the  procedure  which  you 
outline  is  a lottery  or  gift  enterprise  slnoe  we  believe  we 
will  be  able  to  demonstrate  that  it  contains  the  three  element a 
necessary  to  constitute  a lottery,  to- wit,  prize,  consideration, 
and  chance,  and  since.  If  It  does  contain  these  three  elements. 
It  also  will  contain  the  two  elements  necessary  to  constitute 
a gift  enterprise,  to- wit,  chance  and  prize. 

It  la  readily  apparent  that  In  the  procedure  which  you 
outline  the  element  of  "prize"  la  present,  since  you  state 
that  the  winners  "divide  equally  a cash  prize,"  and  that  those 
who  answer  the  "Jackpot  question"  shall  "divide  another  cash 
prize." 


Let  us  now  turn  our  attention  to  the  matter  of  "consider- 
ation." In  this  regard  we  direct  your  attention  to  the  1938 
decision  of  the  Missouri  Supreme  Court  In  the  case  of  State  v. 
Me Evan,  120  S.W.  (2d)  IO98,  In  which  the  Court  stated,  at  l.c. 
1100: 


"*  * * Courts  have  uniformly  held  that 
the  scheme  of  'bank  night'  Is  a lottery 
when  the  participants  therein  are  limited 
to  those  purchasing  tickets  to  the  theater. 
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At  l.o.  1102#  the  Court  stated: 

"In  38  C.J.  292#  See.  7 # it  la  enldt 
'Whatever  nay  be  the  nature  of  the  cen- 
•ideratlon  required  it  nay  be  given 
either  dlreetly  or  Indirectly.  The 
benefit  to  the  person  offering  the  prise 
does  not  need  to  be  dlreetly  dependent 
upon  the  furnishing  of  a consideration. ' " 

In  view  of  the  above#  we  believe  that  the  element  of 
"consideration"  is  present  In  the  procedure  whloh  you  out- 
line to  us. 

The  final  question  which  we  have  to  determine  Is  whether 
the  procedure  which  you  outline  eontalns  the  element  of  "chance 
This  procedure  consists  of  submitting  to  participants  a certain 
number  of  statements#  l.e.#  "The  bulldog  is  a native  of  England 
which  either  are  or  are  not  correct.  The  participant  is  given 
a means  by  which  he  can  indicate  the  correctness  or  Incorrect- 
ness of  those  statements.  The  sueeessful  determination  of  the 
correctness  of  these  statements  calls  for  factual  knowledge# 
and  it  would  seem  that  the  participant  possessing  the  greatest 
fund  of  general#  factual  knowledge  would  have  the  best  prospect 
of  winning.  For  a thorough#  protracted  discussion  of  this 
situation#  we  again  dlreet  attention  to  the  Olobe-Demoerat 
ease#  supra.  At  l.e.  713*  «t  seq.#  the  Court  stateds 

"The  elements  of  a lottery  are:  (1)  Con- 
sideration) (2)  prize)  (3)  ohanoe.  It 
is  conceded  that  the  first  two  of  these 
were  present  in  the  'Fnmoua  Names'  contest# 
here  involved#  the  sole  question  being 
whether  the  third  element— chance—  was 
there.  In  England  and  Canada  where  the 
'pure  chance  doctrine'  prevails  a game  or 
contest  Is  net  a lottery  even  though  the 
entrants  pay  a consideration  for  the  ohanoe 
to  win  a prise#  unless  the  result  depends 
entirely  upon  chance.  In  the  United  States 
the  rule  was  the  same  until  about  1904 j but  It 
is  now  general 3^  held  that  chance  need  be 
only  the  dominant  factor.  38  C.J.  § 5#  p. 

291)  17  R.cJL.  §10#  p.  1223)  Waite  v.  Press 
Publishing  Ass's#  13$  F.  58#  83  C.C.A.  376# 

11  L.R.A.  (N.S. ) 609#  12  Ann.  Cas.  319.  Hence 
a contest  may  be  a lottery  even  though  skill# 
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Judgment,  or  research  enter  thereinto 
in  some  degree,  if  ehanee  in  a larger 
degree  determine  the  result.  Whether 
the  ehanee  faetor  le  dominant  er  sub- 
ordinate la  often  a troublesome  question." 

And  further,  at  717,  the  Court  stated! 

"Further,  we  are  convinced  the  question 
whether  the  element  of  ehanee  was  present 
must  be  viewed  from  the  standpoint  of  the 
nearly  70,000  persons  who  entered  the  eon* 
test  in  response  to  the  advertising  thereof j 
and  that  it  is  not  to  be  measured  by  any 
absolute  or  toehnloal  standards.  As  was 
said  la  Coles  v.  Odhams  Press,  Ltd.,  supra, 

'The  competitor  Is  the  person  to  be  con- 
sidered. ' In  the  instant  case  the  public 
was  Informed  that  any  one  might  wlnj  that 
no  special  skill,  training,  or  education 
was  required j and  that  an  opportunity  was 
offered  to  gain  some  ' easy  money. ' It  is 
true  reference  to  the  possibility  of 
children's  winning  was  omitted  from  the 
later  advertising,  but  aside  from  that  hope 
was  held  out  to  the  general  publle.  That 
being  true,  whether  chance  or  skill  was  the  de- 
termining factor  in  the  contest  must  depend 
upon  the  oapaeity  of  the  general  publle— not 
experts— to  solve  the  problems  presented." 

We  eonsede  that  the  procedure  which  you  outline  is  not 
wholly  analogous  with  the  procedure  discussed  by  the  Court 
in  the  Olobe-Demoerat  ease,  supra,  but  we  do  believe  that 
there  is  a sufficient  similarity  to  render  that  ease  binding 
la  your  situation,  and  that  in  your  situation,  the  element  of 
ehanee  is  at  least  the  dominant  faetor.  It  is  obvious  that 
if  the  procedures  which  you  outline  were  put  into  operation 
that  the  overwhelming  majority  of  the  participants  would  not 
be  savants  and  persons  with  vast  learning.  Such  being  the 
ease,  it  would  certainly  be  a natter  of  pure  ehanee  whether 
or  not  participants  would  know  whether  the  statements  were 
correct  or  incorrect. 

Other  oourts  have  held  that  sehemes  similar  to  that  set 
forth  in  your  request  are  decided  by  ehanee.  Hernandos  v. 
Graves,  148  Fla.  247,  4 So.  (2d)  113)  People  v.  One  Slot 
Machine  owned  by  Telequiz  Corp.,  (111.)  100  N.E.  788. 
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Slnee  we  believe  that  the  element a of  whence,  prize,  and 
consideration  are  all  present  In  the  procedure  which  you  out- 
line, we  believe  that  such  procedure  would  be  illegal  under 
Section  563, 430,  supra,  whether  such  procedure  was  a "lottery" 
or  a "gift  enterprise." 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a procedure 
wherein  persons  purchase  tickets  of  admission  to  a theater 
where  they  are  permitted  to  partlelpate  in  a contest  which 
consisted  ef  determining,  upon  a card  furnished  by  the  theater 
the  sorreetness  of  certain  statements  submitted  by  the  theater 
to  the  participants,  with  a cash  prise  awarded  to  the  winner, 
would  be  a lottery  or  a gift  enterprise,  and  would  therefore 
be  illegal. 

Re epee t fully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED: 


j:  grrocoK — 

Attorney  General 
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For  the  purposes  of  inheritance  taxes 
a life  estate  must  be  valued  according  to 
mortality  tables,  not  according  to  actual 
duration  of  life  estate. 


November  7,  1952 
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Honorable  John  J,  Kelly,  Jr,, 

First  Assistant  Circuit  Attorney 

For  the  City  of  St.  Louie 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Dear  Sir: 

Tour  request  for  a legal  o inion  of  this  department  has  been 
received  and  reads  in  part  as  follows: 

"The  question  proposed  is  as  follows: 

"♦What  effect,  if  any,  should  be  given 
to  Sac,  145*240  R.S.  Mo.,  1949  pp  3*  in 
computing  a life  estate  for  Missouri  In- 
heritance tax  purposes  under  Sec.  145*200 
R.S.  Mo.,  1949,  when  the  life  tenant  dies 
within  eleven  months  of  the  decedent's 
death  and  before  the  determination  and 
assessment  of  Inheritance  tax?*” 

Section  145*240  RSKo  1949,  reads  as  follows: 

"1*  inhere  any  property  shall  after  the 
passage  of  this  chapter  be  transferred 
subject  to  any  charge,  estate  or  interest, 
determinable  by  death  of  any  person,  or  at 
any  period  ascertainable  only  by  reference 
to  death,  the  increase  accruing  to  any  person 
or  corporation  upon  the  extinction  or  determin- 
ation of  such  charge,  estate  or  Interest,  shall 
be  deemed  a transfer  of  property  taxable  under 
the  provisions  of  this  chapter  in  the  same 
manner  as  though  the  person  or  corporation 


beneficially  entitled  thereto  had  then 
acquired  such  increase  from  the  person  from 
whom  the  title  to  their  respective  estates 
or  interests  is  derived. 

"2.  When  the  property  is  transferred  in  trust 
or  otherwise,  and  the  rights,  interest  or 
estates  of  the  transferees  are  wholly  depend- 
able upon  contingencies  or  conditions  whereby 
they  may  be  wholly  or  in  part  created,  defeated, 
extended  or  abridged,  a tax  shall  be  imposed 
upon  said  transfer  at  the  lowest  rate  which,  on 
the  happening  of  any  of  the  said  contingencies 
or  conditions,  would  be  possible  under  the  pro- 
visions of  this  chapter,  and  such  tax  so  imposed 
shall  be  due  and  payable  forthwith  by  the  executor, 
administrator,  or  trustee  out  of  the  property 
transferred;  provided,  however,  that  on  the 
ha opening  of  any  contingency  or  condition  whereby 
the  said  property  or  any  part  thereof  is  trans- 
ferred to  a person  or  corporati  n,  which  under 
the  provisions  of  this  chapter  i3  required  to 
pay  a tax  at  a higher  rate  than  the  tax  imposed, 
then  such  transferee  shall  pay  the  difference 
between  the  tax  imposed  and  the  tax  at  the  higher 
rate,  and  the  amount  of  such  increased  tax  shall 
be  enforced  and  collected  as  provided  in  this 
chapter;  provided  further,  that  on  the  happening 
of  any  contingency  whereby  the  said  property, 
or  any  part  thereof,  is  transferred  to  a person 
or  corporation  exempt  from  taxation  under  the 
provisions  of  this  chapter,  or  to  any  person 
taxable  at  a rate  less  than  the  rate  imposed 
and  paid,  such  person  or  corporation  shall  be 
entitled  to  a return  of  so  much  of  the  tax 
imposed  and  paid  as  is  the  difference  between 
the  amount  paid  and  the  amount  which  said  person 
or  corporation  should  pay  under  the  provisions 
of  this  chapter.  Such  return  of  overpayment  shall 
be  made  in  the  manner  provided  by  section  14*5*250, 
unon  the  order  of  the  court  having  Jurisdiction. 

"3.  Estates  in  expentency  which  are  contingent 
or  defeasible  and  in  which  proceedings  for  the 
determination  of  the  tax  have  not  been  taken  or 
where  the  taxation  thereof  has  been  held  in 
abeyance,  shall  be  appraised  at  their  full, 
undiminished  value  when  the  persons  entitled 
thereto  shall  come  into  the  beneficial  enjoyment 
or  possession  thereof,  without  diminution  for  or 
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on  account  of  any  valuation  theretofore 
made  of  the  particular  estate  for  purposes 
of  taxation,  upon  which  said  estates  in  ex- 
pectancy may  have  been  limited.  Where  an 
estate  for  life  or  for  years  can  be  divested 
by  the  act  or  omission  of  the  legatee  or  decisee 
it  chall  be  taxed  as  if  there  were  no  posibility 
of  such  divesting." 

Section  145*200  RSMo  1949*  provides  the  method  for  the  valuation 
of  life  estates,  and  when  the  tax  on  same  is  due.  Said  section  reads 
as  follows: 


"When  any  property,  interest  thereon  or  income 
therefrom  belonging  to  any  estate  in  course  of 
administration,  shall  pass  or  be  limited  for 
the  life  of  another  or  for  a term  of  years, 
or  to  terminate  on  expiration  of  a certain 
period,  the  value  of  property  at  the  date  of 
death  so  passing  shall  be  determined  by  appraisal 
the  .purpose  of  taxes  under  this  chapter  im- 
pc- lately  after  the  death  of  the  decedent  ana  the 
value  of  said  lii'e  estate,  term  of  years  or  period 
of  limitation,  shall  be  valued  recording  to  mortality 
tables,  using  the  interest  rate  or  income  rate  of 
five  per  cent,  and  the  value  of  the  remainder  in 
said  property  so  limited  shall  be  ascertained  by 
deducting  the  value  of  the  life  estate,  term  of 
years  or  period  of  limitation  from  the  clear  market 
value  of  the  property  so  limited  and  the  tax  on 
the  transfer  of  the  separate  estate  or  estates, 
remainder  or  remainders  or  interest  shall  be 
immediately  due  and  payable,  to  the  director  of 
revenue  together  with  interest  thereon  and  said 
tax  shall  accrue  as  provided  in  section  145*110 
and  remain  a lien  upon  the  entire  property  until 
paid;  provided,  that  the  persons,  institutions, 
association  or  corporation  beneficially  interested 
in  property  chargeable  with  said  tax  may  elect  not 
to  pay  the  same  until  they  shall  come  into  actual 
possession  or  enjoyment  of  such  property,  then  in 
that  case  said  person,  association  or  corporation 
shall  give  bond  payable  to  the  state  of  Missouri,  in 
a penal  sum  three  times  the  sum  or  amount  of  taxes 
due  upon  such  transfer,  with  such  sureties  as  the 
probate  court,  or  any  other  court  having  jurisdiction 
of  the  matter,  may  approve,  conditioned  for  the  pay- 
ment of  said  tax  and  interest  thereon  from  the  date 
such  tax  is  due  at  such  time  or  period  as  they  or 
their  representatives  may  come  into  the  actual  pos- 
session or  enjoyment  of  3aid  property,  which  bond 
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shall  be  executed  in  triplicate  and  one  copy 
filed  in  the  office  of  the  probate  judge  of  the 
proper  county,  one  with  the  department  of 
revenue  and  the  other  with  the  secretary  of 
state;  provided  further,  that  every  person, 
institution,  association  or  corporation  shall 
make  and  file  with  the  probate  court  of  the 
county  a full  verified  return  of  said  property, 
or  interest  therein,  within  one  year  of  the 
death  of  the  decedent,  with  the  bond  and  sureties 
as  above  provided;  and  provided  further,  said 
person,  institution,  association  or  corporation 
shall  renew  said  bond  every  five  years  after 
the  date  of  the  death  of  decedent," 

Briefly  stated,  the  facts  u on  which  the  opinion  request  is 
based  are  these: 

A husband  and  wife  entered  into  a trust  agreement  with  the 
St.  Louis  Union  Trust  Company,  under  which  agreement  the  trust  company 
received  certain  personal  property  and  .nas  to  pay  the  income  there- 
from to  husband  and  wife  as  beneficiaries  in  equal  shares  for  their 
lives.  Upon  the  death  of  one  of  the  beneficiaries,  the  survivor 
was  to  receive  all  the  income,  and  upon  the  death  of  the  survivor- 
beneficiary,  the  corpus  of  the  trust  fund,  together  with  any  accrued 
income  thereon  was  to  be  paid  to  designated  persons  in  certain  pro- 
portions. 

Other  facts  relating  to  the  transaction,  as  well  a3  the  position 
taken  by  the  inheritance  tax  appraiser  of  the  widow* s estate,  in 
regard  to  the  imposition  of  the  inheritance  taxes  on  her  life  estate 
in  the  income  of  the  trust  are  given  in  a letter  from  an  officer  of 
the  trustee-corporation  to  the  inheritance  tax  appraiser,  and  reads 
in  part  as  follows: 

"The  controversy  that  you  and  I are  now  having 
is  concerned  with  the  taxation  of  the  life 
estate  of  the  Widow,  * * *." 

"In  the  Trust  Fund  the  Widow  was  given  a life 
estate,  with  remainder  over  at  her  death  to 
various  relatives.  Her  attained  age  at  the 
date  of  her  husband's  death  was  81,  and  the 
factor  which  we  used  was  3.313  on  a 5^  interest 
basis.  The  Widow,  unfortunately,  died  on 
September  15,  1951,  which  was  10  months  and  23 
days  after  her  husband,  and  subject  decedent, 
died. 

"As  I understand  your  position,  you  state  that 
under  Section  145.240  R.S.  Mo  1949  pp  3,  that 
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since  the  tax  has  not  already  been  adjusted  and 
since  the  widow* s death  has  already  occurred, 
that  you  should  only  charge  her  with  the  income 
for  10  months  and  23  days  and  charge  the  remainder 
over  to  the  relatives. n 

In  view  of  the  position  taken  in  the  matter  by  the  inheritance 
tax  appraiser,  the  inquiry  of  the  opinion  request  resolves  itself 
into  the  inquiry  as  to  whether  the  provisions  of  Section  145.240, 
supra,  are  applicable  and  should  be  given  effect  in  computing  the 
value  of  the  widow’s  life  estate  under  Section  145.200,  supra,  that 
is,  should  the  widow  be  taxed  only  on  the  amount  of  the  trust  income 
she  received  for  10  months  and  23  days,  up  to  the  time  of  her  death, 
or  should  she  be  taxed  on  the  estimated  value  of  her  life  interest 
in  the  trust  income,  under  the  provisions  of  the  latter  section. 

Unfortunately,  this  proposition  has  never  been  passed  upon  by 
any  of  the  appellate  courts  of  Missouri,  consequently  in  our  research, 
it  is  necessary  that  we  look  to  inheritance  tax  statutes  of  other 
states  similar  to  those  of  Missouri,  and  to  decisions  of  such  other 
states  interpreting  said  statutes. 

•e  here  call  attention  to  the  general  rule  for  the  taxation  of 
life  estates  in  most  jurisdictions  as  given  by  Gleason  and  Otis  in 
their  work:  "Inheritance  Taxation,"  page  497 » as  follows: 

"Whether  the  life  estate  be  absolute  or 
defeasible,  as  by  remarriage,  or  per  autre 
vie,  whether  subject  to  dower  and  curtesy, 
or  whether  it  is  coupled  with  a power  to  invade 
the  principle  or  power  of  appointment,  or  limited 
by  time,  as  surviving  to  a certain  age;  it  is, 
in  the  contemplation  of  inheritance  tax  law,  a 
present  right  presently  valuable  and  taxable." 

Again  we  quote  from  page  505  of  the  same  work,  in  hich  the 
basis  for  assessment  of  a life  estate  for  inheritance  tax  purposes 
is  given  and  which  theory  of  taxation  is  fully  in  accord  with  that 
now  prevailing  under  Missouri  statutes.  quote  as  follows: 

"The  theoretical  value  of  a life  estate 
computed  uoon  the  mortality  tables  and  rate 
of  interest  fixed  by  the  State  is  the  value 
at  death  of  the  testator,  and  not  the  actual 
duration  of  life,  and  it  is  the  legal  measure 
of  the  value  of  a life  estate,  although  the 
life  tenant  only  survived  the  testator  a 
few  months.  Howe  v.  Howe,  179  Mass.  546;  61 

K.  £•  225. 
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"Though  it  might  seem  an  injustice  to  tax 
the  theoretical  value  of  a life  estate  of  a 
woman  of  thirty  whose  expectation  of  life 
is  thirty-five  years  and  whose  interest  in 
the  fund  is  about  three-fourths  its  entire 
amount  at  full  value  when  she  actually  survives 
the  testator  only  a few  hours,  the  logic  tnat  a 
time  must  be  fixed  for  valuation  and  that  time 
fs*  the  death  of  the  testator  is  immutable  and 
has  thus  far  been  uniformly  sustained.* 

(Underscoring  ours.) 
"The  Suorerae  Court  or‘  Wisconsin  reasons  thus: 


"»Tae  rit 


Lght  to  receive  being  the  subl 
of  Inheritance  taxation,  the  amount  is 
re 

FI 

has  „ , _ _ _ , , 

There1 

_ TTm 

entirety.  That  vesied,  subject  to  tFe 
burden  on  the  transfer!  as  soon  as  the  will 
w 3 allowed.  Clearly  it  could  be  valued,  the 
transfer  tax  assessed  thereon,  and  be  wholly 
liquidated.  If  sucb  be  the  legislative  plan, 


Aulated.  primarily,  by  the  value  ol1  the 
ght'«  The  right  in  the  particular  case 
has  reference  to  the  privilege  to  receive. 
for  life,  the  yearly  payments.  Vh 
be  many  payments,  but  the  rlgfai  Is 


tif 


(Underscoring  ours.) 


• Again  in  the  case  of  i.atter  of  Potter,  224  E.Y.S#  3#3»  at  l.c, 
3$4,  the  court  said: 

"The  decedent  died  September  23,  1926.  The 
first  ground  of  appeal  is  denied.  Elzia  J. 

Vaughn  died  one  week  subsequent  to  the 
decedent.  The  appraiser  properly  fixed  the 
value  of  her  life  estate  upon  the  expectancy 
as  at  the  date  of  death  of  decedent  and  not 
uoon  the  actual  duration  of  her  life  * * *•" 


"Estates  in  expectancy  which  are  contingent 
or  defeasible  and  in  which  proceedings  for 
the  determination  of  the  tax  have  not  been 
taken  or  where  the  taxation  thereof  has  been 
held  in  abeyance,  shall  be  appraised  at  their 
full  undiminished  value  when  the  persons 
entitled  thereto  shall  come  into  the  beneficial 
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enjoyment  or  possession  thereof,  * * *•* 

It  is  true  under  the  above  facts  that  the  estate  of  the  widow 
In  the  entire  income  of  the  trust  fund  was  one  in  expectancy,  con- 
tingent and  defeasible  during  her  husband's  life*  In  such  instance 
the  contingency  was  that  she  must  survive  her  husband  before  she 
would  be  entitled  to  the  income.  However,  upon  the  death  of  her 
husband,  the  widow  became  vested  of  a life  estate  in  said  property, 
and  her  interest  therein  was  no  longer  contingent  or  defeasible 
within  the  meaning  of  the  statute. 

While  it  is  true  that  no  proceedings  for  the  determination  of 
the  widow' 8 tax  had  been  taken  during  her  life,  it  is  not  true  that 
the  taxation  of  her  interest  had  been  held  in  abeyance  up  until  the 
time  of  her  death  within  the  meaning  of  the  statute,  or  that  any  delay 
in  the  assessment  and  imposition  of  the  tax  was  authorised  by  the 
statute. 

Section  145*200,  supra,  is  the  section  by  which  the  method  of 
taxation  of  the  widow's  interest  is  to  be  computed,  and  since  the 
facts  are  not  those  coming  within  the  meaning  of  Section  145*240, 
pp  3,  supra,  that  portion  of  the  statute  is  inapplicable,  and  is 
not  to  be  considered  in  arriving  at  the  taxable  value  of  the  widow's 
life  estate  under  the  provisions  of  Section  145*200,  supra. 

As  noticed  above,  the  right  of  the  widow  to  receive  the  entire 
income  from  the  trust  fund  was  one  to  which  she  became  entitled 
upon  the  death  of  her  husband,  and  it  was  upon  this  right  at  that 
time,  rather  than  the  income  that  she  actually  received,  that  the 
taxes  were  due  and  payable  at  the  lowest  possible  rate,  as  pro- 
vided by  paragraph  2,  Section  145*240,  supra.  It  is  also  noted  that 
neither  Section  145*200  or  145*240,  supra,  does  not  provide  for  any 
delay,  nor  does  Section  145*200  authorise  the  payment  of  taxes  on 
the  right  to  receive  anything  less  than  the  estimated  value  of  the 
life  expectancy;  therefore,  it  is  immaterial  that  the  widow  did  not 
receive  the  total  income  for  her  life  expectancy.  She  came  into 
possession  and  enjoyment  of  taxable  property  upon  the  death  of  her 
husband  within  the  meaning  of  inheritance  taxing  statutes,  and 
decisions  in  Missouri. 

In  this  connection  we  call  attention  to  the  definition  of 
the  terms  "possession  and  enjoyment, " used  in  inheritance  taxing 
statutes,  as  given  in  the  case  of  In  Re:  estate  of  Costello  v. 

King,  33 o Mo*  673 » in  which  the  court  said  at  1.  c.  673* 

"The  words  'any  person'  as  used  means  a 
person  or  persons  lawfully  entitled  to 
possession  and  enjoyment.  If  so,  the  act 
provides  for  the  imposition  of  the  tax  when 
the  executrices  of  the  estate  of  Mrs.  Robison 
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actually  come  into  the  possession  and  enjoyment 

of  the  property,  fa  U3eti.  tlifi.  WgX.d.>§Il.lQ.YWentt 

does  not  mean  personal,  enjoyment^ It  ..means 

control.  * * * 

"Furthermore,  Mrs.  Hobison  had  a vested  interest 
in  her  share  of  James  Costello’s  property,  sub- 
ject to  administration  and  lawful  charges.  She 
shared  in  any  income  from  the  prooerty.  Further- 
more, she  enjoyed  the  privilege  of  transferring 
the  property  by  will  to  her  daughters.  We  think 
she  actually  came  into  the  enjoyment  of  the 
property  within  the  meaning  of  the  act.  * * *" 

(Underscoring  ours.) 

In  view  of  the  foregoing,  it  is  our  thought  that  the  widow  came 
into  possession  and  enjoyment  of  the  right  to  receive  all  the  income 
of  the  trust  for  life  upon  the  death  of  her  husband,  within  the  mean- 
ing of  Section  145*200,  supra,  and  it  was  at  that  time  the  tax  upon 
such  right  became  due  and  payable.  The  statute  makes  no  allowance 
nor  does  it  authorise  the  deferred  payment  of  the  tax  on  any  sum  less 
than  the  full  estimated  value  of  the  life  estate  in  such  cases.  There- 
fore, pp  3,  Section  145*240.  supra,  in  inapplicable  and  of  no  effect 
in  computing  the  tax  on  said  widow’s  life  estate  under  Section  145*200, 
supra,  when  the  widow  survived  her  husband  and  received  trust  Income 
for  only  ten  months  and  twenty  three  days  and  died  before  the  deter- 
mination and  assessment  of  the  tax  on  the  value  of  her  said  life 
estate. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  when  a widow  becomes 
vested  in  a life  estate  in  the  Income  of  a trust  upon  the  death  of 
her  husband  and  only  receives  such  income  for  the  period  of  ten 
months  and  twenty-three  days  immediately  preceding  her  death,  that 
in  computing  the  value  of  said  life  estate  for  state  inheritance 
tax  purposes,  the  provisions  of  paragraph  3»  Section  145*240  RSMo 
1949,  are  inapplicable  and  are  not  to  be  given  any  effect.  The  value 
of  said  life  estate  must  be  computed  under  Section  145*200,  and  the 
inheritance  taxes  imposed  thereon  must  be  on  the  full  value  of  said 
life  estate. 

Respectfully  submitted, 


FAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 
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GRAND  JURIES: 

CITY  OF  ST.  LOUIS: 


A Grand  Jury  selected  for  the  September, 
19^2,  Terra  of  the  Circuit  Court  cannot 
legally  be  continued  Into  or  for  the 
December,  1952,  Terra  of  said  Court, 


November  2li,  1952 

!// 7 6,/s  j. 


Mr,  John  J,  Kelly,  Jr, 

First  Assistant  Circuit  Attorney- 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion,  which  request  reads  1 

" Pursuant  to  the  pro  vis  i ns  of  Sec.  27.0lj.0 
Revised  Statutes  of  Missouri,  19^9*  on  be- 
half of  the  Office  of  the  Circuit  Attorney 
for  tho  City  of  St.  Louis,  Missouri,  I wish 
hereby  to  requost  an  opinion  of  your  office 
relative  to  the  following  matters* 

11 1.  may  a Grand  Jury  impanelled  by  the 
presiding  Judge  In  tho  Assignment  Division 
of  tho  St.  Louis  Circuit  Court  for  Criminal 
Causes  in  one  term  of  Court  be  legally  con- 
tinued into  the  following  term  for  the  pur- 
pose of  completing  an  investigatlo  begun 
. during  the  term  for  which  it  was  impanelled? 

"2.  if  said  Grand  Jury  may  be  so  legally 
continued  Into  the  following  term,  what 
legal  technicalities  must  be  complied  with? 

"Due  to  the  fact  that  these  questions  now 
confront  us  in  an  Invest igation  now  being 
conducted  by  the  current  Grand  Jury  in  the 
City  of  St.  Louis,  and  since  the  term  of  this 
Grand  Jury  will  expire  on  the  20th  day  of 
November,  1952,  it  Is  particularly  urgent 
that  an  opinion  be  forthcoming  as  quickly 
as  possible." 

The  purposes  for  which  terms  of  court  were  abolished  by 
the  so-called  "New  Civil  Code  of  Practice  end  Procedure", 
Chapter  506,  RSMo  19^4-9 » does  not  apply  to  criminal  matters. 
Section  506,020  provides* 
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"This  code  shall  not  apply  to  practice 
and  procedure  In  criminal  cases  except 
to  the  extent  that  its  provisions  or  any 
of  them  are  now  or  hereafter  may  be  made 
applicable  by  statute.  If  it  occur  that 
inadvertently  this  (civil)  code  may  affect 
any  change  in  the  practice  and  procedure 
in  criminal  cases  as  the  same  exists  at 
the  time  of  the  passage  of  said  code,  the 
supreme  court  shall  and  is  hereby  directed 
to  immediately  promulgate  a rule  restoring 
such  a provision  or  provisions  of  said 
criminal  practice  and  procedure  to  the  end 
that  the  present  practice  and  procedure  in 
criminal  cases  shall  not  bo  changed  except 
by  a legislative  act  passed  for  that 
specific  purpose." 

Furthermore , the  provisions  of  the  Code  provide  for  terms 
and  their  duration.  Section  f?06.070  states: 

"Every  term  of  court  shall  commence  and 
convene  by  operation  of  law  at  the  time 
fixed  by  statute  without  any  act,  order, 
or  formal  opening  by  a Judge,  the  Judges, 
or  other  officials,  and  shall  continue  to 
be  open  at  all  times  until  and  including 
the  day  preceding  the  next  regular  term 
on  which  day  it  shall  expire  by  operation 
of  law." 

This  section  is  cited  for  the  purpose  of  showing  the 
illegality  of  continuing  a term  by  the  old  method  of  "stopping 
the  clock." 

Under  Section  506.070,  RSMo  19^9 » the  present  September, 
1952,  term  of  the  Circuit  Court  in  the  City  of  St.  Louis,  as 
established  by  Section  l4.78.23O,  RSMo  19^9»  will  expire  for 
all  purposes  on  November  30,  19^2. 

We  believe  the  method  provided  by  law  for  the  creation 
of  a Grand  Jury  Wheel  and  the  procedure  established  for  the 
selection  of  a Grand  Jury  therefrom  prohibit  the  continuing 
over  to  another  term  a Grand  Jury  selected  for  the  preceding 
term  of  the  Court.  Section  l4.98.29O,  RSMo  19^-9#  provides  the 
method  of  placing  names  In  a Grand  Jury  Wheel: 
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"1.  The  circuit  Judges  In  general  term 
shall  select  the  names  of  six  hundred  per- 
sona, known  or  believed  by  them  to  be  In 
every  way  fitted  for  grand  Jury  service, 
said  selection  to  be  repeated  whenever 
deemed  necessary  by  said  Judges  of  the 
circuit  court,  which  names  shall,  by  said 
Judges,  be  erased  from  the  petit  Jury  lists 
In  the  said  board  of  Jury  supervisors 
office,  or  caused  by  them  to  be  erased  by 
said  Jury  commissioner,  but  by  them  to  be 
deposited  In  a special  grand  Jury  wheel, 
which,  after  being  properly  secured,  shall 
be  delivered  to  the  care  of  the  Jury  com- 
missioner of  the  board  of  Jury  supervisors, 
who  shall  be  responsible  for  the  proper  cus- 
tody of  the  same,  and  which  after  the  names 
are  once  placed  therein,  shall  be  opened  and 
drawn  only,  by  said  Jury  commissioner,  or 
one  of  his  deputies,  in  the  presence  of  two 
or  more  of  said  circuit  Judges,  upon  the 
requisition  of  the  Judge  of  the  criminal 
division  of  the  circuit  court  for  such 
number  of  grand  Jurors  as  may  be  required 
for  any  one  term  in  so  Id  court."  (Emphasis  ours. ) 


Section  1|.99 RSMo  19^4-9 » prescribes  the  method  of 
selecting  the  personnel  of  a Grand  Jury  and  its  term  of 
service.  Said  section  reads t 


"The  number  of  names  of  grand  Jurors  to  bo 
thus  drawn  from  said  special  grand  Jury 
r/heel  shall  not  be  less  than  twenty-four 
for  any  one  terra  of  said  criminal  division 
of  the  circuit  court,  but  may  be  increased 
by  the  Judge  of  said  court,  as  special 
circumstances  may  require.  From  the  names 
thus  drawn,  the  judge  of  the  criminal  divi- 
sion of  the  circuit  court,  shall  select  twelve 
grand  Jurors  who  shall  serve  for  the  current 
tern  of  said  court,  and  the names  of  suck 
persons  that  have  bi en  drawn,  but  not  selected 
to  serve  by  said  Judge,  shall  be  returned  to 
the  special  grand  Jury  wheel  by  the  Jury 
commissioner  of  the  board  of  Jury  supervisors, 
in  the  presence  of  one  or  more  of  said  cir- 
cuit Judges,  immediately  after  the  terra  for 
which  they  were  drawn."  (Emphasis  ours.) 
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Also,  In  connection  with  establishing  a division  or 
divisions  of  the  circuit  court  to  handle  criminal  matters, 
Section  ij.7Q.4i7,  RSMo  1949,  provides  In  part  the  following 
In  connection  with  a Grand  Jury! 

"4.  A grand  .jury  shall  bo  summoned  each 
term  to  attend  upon  such  division  assigned 
to  criminal  business  as  said  circuit  court 
In  general  term  shall  direct.  It  shall  be 
charged  with  regard  to  it9  duties  by  the 
Judge  of  said  court  sitting  In  said  divi- 
sion, and  It  shall  return  all  Indictments 
by  it  found,  and  deliver  all  reports  by  it 
made  Into  said  division." 

(Emphasis  ours.) 

We  believe  It  is  apparent  from  these  three  sections, 
and  especially  the  underlined  parts,  that  a Grand  Jury  must 
be  selected  as  provided  and  Its  tenure  Is  limited  to  the 
term  for  which  it  was  drawn,  so  that  a Jury  selected  for  a 
term  of  court  in  any  manner  other  than  that  provided  by  the 
statute  (such  as  selecting  a Grand  Jury  for  a term  by  con- 
tinuing over  the  one  selected  for  the  previous  term)  would 
be  Illegally  constituted. 

We  do  not  find  any  cases  on  thie  proposition,  but  we 
think  the  statute  is  clear,  which  probably  accounts  for  the 
absence  of  court  decisions . 

In  addition  to  the  foregoing.  Section  493*270,  RSMo 
1949,  provides* 


"No  person  shall  be  required  to  serve 
as  a Juror,  either  grand  or  petit,  more 
than  once  In  any  period  of  twelve  months, 
from  the  time  of  hie  previous  service." 


This  section  was  construed  in  the  case  of  Williamson  v 
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Transit  Company,  202  Mo.  3 65,  as  conferring  a personal  privilege 
to  a Juror,  who  has  served  within  twelve  months,  to  be  excused. 
At  the  time  of  this  decision,  there  was  in  operation  another 
section  of  the  statute  which  made  such  service  a ground  for 
challenge.  Section  6567 , RSMo  1890  (now  repealed).  The 
Court  held  they  were  not  conflicting  and  said,  l.c.  368* 


"While  section  6567  of  said  article  pro- 
vides that,  'No  person  shall  be  required 
to  serve  as  a juror,  either  grand,  petit 
or  special,  more  than  once  in  a year,' 
there  is  nothing  in  either  section  656-7 
or  section  6556.  which  makes  it  the  duty 
of  any  court  of  record  to  excuse  from 
service  as  a juror  any  person  who  has 
served  as  such  during  the  year  in  which 
the  case  is  being  tried,  nor  which  pro- 
hibits the  summoning  of  such  person  as  a 
Juror,  but  by  the  express  provision  of 
section  6567  the  time  within  which  a per- 
son summoned  as  a Juror  may  be  challenged 
on  account  of  having  served  upon  a Jury  is 
twelve  months  next  preceding  the  time  of 
the  trial.  These  sections  are,  therefore, 
not  in  conflict,  and  section  6567  is  con- 
trolling. Moreover,  section  6567  seems  to 
confer  upon  a person  summoned  as  a Juror, 
and  who  has  rendered  service  as  such  the 
same  year,  the  personal  privilege  of  claim- 
ing exemption  from  jury  service  upon  that 
account,  but  there  is  nothing  in  the  arti- 
cle which  forbids  the  summoning  of  such 
person  as  a Juror.  * * * * 


See  also  Blyston-Spencer  v.  United  Rys . Co.  of  St.  Louis, 
152  Mo.  App.  118,  132  S.W.  1175;  Turney  v.  United  Rys.  Co.  of 
St.  Louis,  155  Mo.  App.  513,  132  S.W.  93. 

We  are  of  the  opinion  that  this  section  confers  only  a 
personal  privilege  to  a Juror  and  is  not  in  point  on  your 
question,  but  was  cited  and  discussed  to  eliminate  it  from 
consideration. 


Mr.  John  J.  Kelly,  Jr. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
present  Grand  Jury,  constituted  by  the  Circuit  Court  of  the 
City  of  St.  Louis  for  the  September  Term  of  1952,  will  cease 
to  exist  as  of  November  30,  1952,  and  that  it  cannot  legally 
be  continued  as  a Grand  Jury  into  or  for  the  December,  1952, 
term  of  said  Court.  i 


Respectfully  submitted, 


W.  BRADY  DUNCAN 
Assistant  Attorney  General 


APPROVED: 


j;  taYl'ss — 

Attorney  General 
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^ ELECTIONS i Ward  formed  in  Kansas  City  and  Clay  County  entitled 

} to  committeeman  and  commit t^eworaan  on  Clay  County  1 
Central  Committee. 


February  14,  1952 

<7  - / 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Kirkland: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Clay  County  is  a county  of  the  third  class, 
having  a population  of  a little  over  45,000. 

It  contains  six  townsnips;  one  of  the  town- 
ships is  occupied  in  part  by  a part  of  Kansas 
City,  Missouri,  which  I believe  is  a first 
class  city.  That  part  of  Kansas  City  in  Clay 
County  does  not  occupy  the  entire  township 
and  has  a population  of  around  15,000.  That 
township  probably  has  a population  of  around 
25,000  or  a little  better.  That  part  of 
Kansas  City  which  is  in  Clay  County  constitutes 
Ward  21  of  Kansas  City,  Missouri.  Under  the 
present  organization  of  the  Democratic  Central 
Committee  in  Clay  County  the  committee  is  com- 
posed of  one  committee  man  and  one  committee 
woman  from  each  township.  Under  the  above 
facts  and  the  provisions  of  Chap.  120  of  the 
Missouri  Revised  Statutes,  is  the  Central 
Committee  entitled  to  any  additional  members 
from  this  particular  township  or  from  Ward  21 
of  Kansas  City,  Missouri,  and  if  so,  how  many 
and  on  what  basis  would  the  number  and  location 
of  the  committee  members  from  this  township  be 
determined?  If  additional  members  are  permitted 
how  are  they  to  be  selected?  If  they  are  to  be 
appointed  by  the  Governor  upon  the  recommendation 
of  the  Central  Committee  what  proof  is  necessary 
to  be  furnished  to  the. Governor* s office,  showing 
him  that  additional  committee  members  are  per- 
mitted and  allowed  from  this  township  or  ward?" 
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Section  120,770,  RSMo  1949,  provides  as  follows: 

"At  the  August  primary  each  voter  may 
write  in  the  space  left  on  the  ballot 
for  that  purpose  the  names  of  a man  and 
a woman,  qualified  electors  of  the 
precinct,  or  voting  district  as  the 
case  may  be,  for  committeemen  for  such 
township,  or  voting  district,  and  the 
man  and  the  woman  receiving  the  highest 
number  of  votes  in  such  township,  or 
election  district,  shall  be  the  members 
of  the  party  committee  of  the  county  of 
which  such  voting  precinct  or  district 
is  a part.  Any  qualified  elector  in  any 
such  voting  precinct  or  district  may  have 
his  or  her  name  printed  on  the  primary 
ballot  or  party  ticket  on  which  he  or  she 
may  desire  to  become  a candidate  for 
committeeman  or  commit teewoman  by  com- 
plying with  the  provisions  of  section 
120.340  and,  in  all  counties  in  this 
state  now  or  hereafter  containing  a 
city  of  the  first  class,  by  also  paying 
the  sum  of  five  dollars  to  the  treasurer 
of  the  county  committee  of  the  party  on 
whose  ticket  he  or  she  seeks  election." 

Section  120.760,  HSMo  1949,  provides  as  follows: 

"The  word  ’county'  as  used  in  sections 
120.770  to  120. 340  shall  include  the 
several  counties  of  this  state  and  the 
city  of  St.  Louis,  and  the  word  'precinct' 
and  the  words  'election  districts'  shall 
include  and  refer  to  wards  or  townships 
as  the  case  may  require,  but  shall  not 
apply  to  any  subdivision  less  than  a ward 
within  any  city  subdivided  into  wards  or 
to  any  subdivision  less  than  a township 
in  any  county." 

Under  the  provisions  of  Section  120.760,  supra,  an  election 
district  applies  to  a ward  within  any  city  subdivided  into  wards. 
Therefore,  the  presently  constituted  Ward  21  of  Kansas  City 
which  is  located  in  Clay  County  is  an  "election  district"  from 
which  a committeeman  and  a committeewoman  are  to  be  elected  to 
the  Clay  County  Central  Committee. 
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The  township  within  whose  boundaries  Ward  21  of  Kansas 
City  is  now  located  is  also  entitled  to  a committeeman  and 
a commit teewoman  but  the  committeeman  and  coramitteewoman 
from  such  township  are  to  be  voted  on,  of  course,  only  by 
the  voters  residing  outside  of  Ward  21  of  Kansas  City. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a committeeman 
and  a commit teewoman  who  will  be  members  of  the  Clay  County 
Central  Committee  are  to  be  selected  from  Ward  21  of  Kansas 
City,  which  ward  is  located  in  Clay  County,  It  is  the 
further  opinion  of  thi9  department  that  the  township  in 
Clay  County  which  includes  Ward  21  of  Kansas  City  is  to 
be  represented  on  the  Clay  County  Central  Committee  by  a 
committeeman  and  a committeewoman,  such  committeeman  and 
committeewoman  to  be  selected  from  that  part  of  the  township 
lying  outside  of  Ward  21, 

Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


JMt:  TaYLoR 

Attorney  General 
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ELECTIONS:  Creation  of  Ward  21  in  that  part  of  Kansas 

COMMITTEEMEN:  City  located  in  Clay  County  creates  vacancy 

COMMITTEEWOMEN  : in  conn  1 e-eltm  o'f  commit teemin  and  committee- 

womferi  in  such  ward  of  county  central  committee 
of  Clay  County.  Governor  can  fill  vacancies 
upon  official  advice  that  Ward  21  has  been 
• created  by  Election  Board  of  Kansas  City. 


February  13,  1952  £ . / ^ zls 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date 
roquesting  a supplonontal  opinion  of  this  department 
rolative  to  conrittoenen  and  commit teevronen  in  Ward  21 
of  Kansas  City,  Missouri,  located  in  Clay  County,  Missouri. 
Your  letter  roads  as  follows: 

n Thank  you  very  much  for  forwarding  the 
opinion  concerning  additional  comitteenen 
and  commit teewonon  in  Clay  County. 

"The  point  has  been  raisod  that  not  all 
of  the  questions  a3kod  havo  boon  answered 
by  your  opinion.  Tho  Democratic  committee 
desires  the  appointment  of  these  addi- 
tional members  now  ponding  the  election. 

They  have  been  informed  by  tho  Governor’s 
office  through  Hr.  Kirkpatrick,  I bolieve, 
that  the  Governor  will  appoint  those 
they  recommend  upon  the  furnishing  of 
some  kind  of  proof  showing  that  they 
are  entitled  to  such.  They  desire  to 
know  if  this  can  be  done,  and,  if  so, 
what  proof  it  is  that  the  Governor’s 
office  requires. 

"Evidently  ny  questions  were  not  clear  and 
I do  not  know  if  they  are  yet.  The  point 
aopears  to  me  to  be  whether  or  not  they 
can  get  these  additional  mrnbers  appointed 
now, "and,  if  so,  how  they  can  go  about 
getting  It  done.  I Would  appreciate  it  if 
you  could  enlighten  us  on  these  points 
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In  tho  case  of  State  on  Inf,  Taylor  v,  KIburz,  203  S.W. 

2d  285,  the  Supreme  Go-art  in  discussing  the  question  of  when 
a vacancy  arises  when  a job  is  created,  said  l.c*  290  : 

” -s:-  ■K-  it  jn  State  ex  rel,  Frown  v, 

McMillan,  108  Mo.  1^3,  159,  13  S,\7. 

73ii,  735,  it  was  said;  'We  think  that 
both  authority  and  tho  spirit  of  our 
institutions  favor  the  view  that  when 
an  office  Is  created,  and  no  restrictions 
for  filling  the  vacancy  ar9  Imposed, 
a vacancy  arises  ipso  facto,*” 

Since  we  have  already  ruled  in  our  previous  opinion  to  you, 
to  which  you  refer,  that  the  creation  of  Ward  21  entitles  such 
ward  to  be  represented  by  a committeeman  and  a commit tee woman 
on  the  Clay  County  central  committee,  we  believe  It  to  be 
clear  that  the  creation  of  such  ward  also  creates  a vacancy  In 
the  offices  of  committeemen  and  commit teewomen  from  such  ward. 

Tie  are  enclosing  copy  of  an  official  opinion  of  this 
department  rendered  under  date  of  June  30,  1950  to  Honorable 
Forrest  Smith  which  holds  that  the  governor  at  present  has  the 
power  to  fill  vacancies  in  the  office  of  committeemen  and 
comm i t teewomen, ' Therefoi^e,  the  governor  at  present  has  the 
power  to  fill  the  offices  of  committeemen  and  commit teewomen 
from  Ward  21  of  Kansas  City, 

Since  the  creation  of  hard  21  created  the  vacancies  in 
such  office,  the  only  proof  necessary  to  show  that  3uch  vacan- 
cies exist  would  be  a copy  of  the  designation  of  Ward  21  by 
the  Board  of  Flection  Commissioners  of  Kansas  City,  which 
board  had  power  under  the  law  to  designate  and  bring  into  being 
such  ward. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  there  is  a 
vacancy  in  the  offices  of  committeemen  and  commit teewomen  from 
Ward  21  of  Kansas  City,  located  in  Clay  County,  Missouri,  and 
that  the  governor  may  fill  such  vacancies  by  appointment. 

It  is  the  further  opinion  of  this  office  that  the  designation 
by  the  Kansas  City  Board  of  Flection  Commissioners  of  Ward  21 
as  a separate  ward  of  Kansas  City  is  a sufficient  authority 
to  authorize  the  governor  to  make  such  appointments. 

Respectfully  submitted. 


APPROVED: 


J.  S.  TAYLOR 

fithfirnp-r  fiA'HA'Pfl 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 
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CONSTITUTIONAL  LAW:  Circuit  clerk  of  third  class  county 

, having  assessed  valuation  in  excess  of 
CIRCUIT  CLERK:  $50*000,000  shall  perform  duties  as 

ex  officio  parole  commissioner  and 
COUNTIES:  receive  maximum  compensation  as  provided 
for  third  class  counties  under  S.C.S.S.B. 
No.  227,  enacted  by  the  66th  General 
Assembly. 


T'arch  If,  1952 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Lioerty,  Missouri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
official  opinion  upon  questions  raised  in  the  attached  letter 
of  the  Circuit  Clerk  of  Clay  County,  Missouri,  Mr.  Clifford 
G.  Hall.  That  letter  requests  a construction  of  S.C.S.S.B. 

No.  22 7 as  passed  by  the  66th  General  Assembly,  particularly 
as  it  applies  to  the  clerk  of  the  circuit  court  in  a third 
class  county  having  an  assessed  valuation  exceeding  ,50,000,000. 
The  pertinent  part  of  said  request  reads: 

"In  setting  up  compensation  in  the  various 
counties  the  Bill  states  as  follows  to-wit: 

Counties  vrith  assessed  valuation  of  25 
million  dollars  or  over  and  less  than  50 
million  dollars,  nine  hundred  dollars  per 
year.  Clay  County's  assessed  valuation 
for  1951  was  63  million  dollars,  being  the 
fourth  year  with  an  assessed  valuation  of 
over  50  million  dollars.  It  is  my  conten- 
tion that  we  being  a third  class  County 
and  third  class  Counties  having  an  assessed 
valuation  of  less  than  50  million,  even 
though  we  are  on  our  fourth  year  with  an 
assessed  valuation  of  over  50  million,  my 
office  would  come  under  the  clause  which 
includes  Counties  from  25  million  to  50 
million  dollars,  until  such  time  as  we 
become  a 2nd  Class  County. 

"If  that  isn't  correct  then  I would  like 
to  have  an  official  opinion  on  the  con- 
stitutionality of  a bill  making  all  Circuit 
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Clerks  in  third  and  fourth  class  Counties 
Parole  Commissioners  and  not  Including 
compensation  for  that  duty  to  one  Circuit 
Clerk, 

"In  the  event  It  is  constitutional  will  I 
be  compelled  to  perform  that  duty  in  this, 
the  busiest  Circuit  Clerk's  office  in  the 
Third  Class  In  the  State,  without  compensa- 
tion," 

The  title  of  the  bill  clearly  indicates  that  it  applies 
to  all  circuit  clerks  of  third  and  fourth  class  counties  rela- 
tive to  providing  for  a parole  commissioner  in  such  counties 
and  fixing  his  duties  and  compensation.  Thus  the  title  of  the 
act  reads  as  follows: 

"AN  ACT 

"Providing  for  a parole  commissioner  in 
counties  of  the  third  and  fourth  class, 
and  fixing  his  duties  and  compensation," 

In  the  body  of  the  act  certain  duties  are  provided  for  to 
be  performed  by  all  circuit  clerks  of  third  and  fourth  class 
counties  acting  as  ex  officio  parole  commissioners.  The  question 
which  you  have  presented  requires  our  determination  whether  or 
not  the  Circuit  Clerk  of  Clay  County,  which  has  an  assessed  val- 
uation in  excess  of  $50*000,000,  would  be  entitled  to  any  com- 
pensation for  performing  the  duties  of  parole  commissioner  in 
view  of  Section  6 of  the  act,  which  reads: 

"For  the  performance  of  all  duties  im- 
posed upon  him  as  parole  commissioner, 
the  clerk  of  the  circuit  court  shall  re- 
ceive, in  addition  to  all  other  compensa- 
tion now  allowed  by  law,  the  following 
compensation,  payable  out  of  the  county 
treasury: 

"In  fourth  class  counties  where  the  assessed 
valuation  is  less  than  five  million  dollars, 
six  hundred  dollars, 

"In  fourth  class  counties  where  the  assessed 
valuation  is  more  than  five  million  dollars, 
seven  hundred  dollars. 
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"In  third  class  counties  where  the  assessed 
valuation  Is  more  than  ten  million  dollars 
but  less  than  twenty-five  million  dollars, 
eight  hundred  dollars. 

"In  third  class  counties  where  the  assessed 
valuation  is  more  than  twenty-five  million 
dollars  but  less  than  fifty  million  dollars, 
nine  hundred  dollars." 

Section  3,  Article  VI  of  the  Constitution  of  Missouri,  is 
a mandate  for  the  Legislature  to  pass  legislation  for  the  or- 
ganization and  classification  of  counties  in  this  state,  with 
the  limitation  that  the  number  of  classes  shall  not  exceed  four 
and  that  a law  applicable  to  any  county  shall  apply  to  all 
counties  in  the  class  to  which  such  county  belongs.  Thus  the 
constitutional  provision  reads? 

"Provision  shall  be  made  by  general  laws 
for  the  organization  and  classification 
of  counties  except  as  provided  in  this 
Constitution.  The  number  of  classes  shall 
not  exceed  four,  and  the  orgai  ization  and 
powers  of  each  class  shall  be  defined  by 
general  laws  so  that  all  counties  within 
the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restric- 
tions. A law  applicable  to  any  county 
shall  apply  to  all  counties  In  the  class 
to  which  such  county  belongs." 

In  compliance  with  the  aoove  constitutional  provision  the 
General  Assembly  enacted  Section  48*020,  RSXo  1949*  which  places 
all  counties  within  four  classes  and  provides,  in  part,  that 
those  counties  now  having  or  which  may  hereafter  have  an  assessed 
valuation  of  $10,000,000  and  less  than  ^50,000,000  shall  be  third 
class  counties.  Section  48.020  provides: 

"All  counties  of  this  state  are  hereby 
classified,  for  the  purpose  of  establish- 
ing organization  and  powers  in  accordance 
with  the  provisions  of  section  8,  article 
VI,  Constitution  of  Missouri,  into  four 
classes  as  follows: 

"Class  1.  All  counties  now  having  or  which 
may  hereafter  have  an  assessed  valuation  of 
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three  hundred  million  dollars  and  over  shall 
be  in  the  first  class. 

"Class  2.  All  counties  now  having  or  which 
:nay  hereafter  have  an  assessed  valuation  of 
fifty  million  dollars  and  less  than  three 
hundred  million  dollars  shall  be  in  the 
second  class. 

"Class  3#  All  counties  now  having  or  which 
may  hereafter  have  an  assessed  valuation  of 
ten  million  dollars  and  less  than  fifty 
million  dollars  shall  oe  in  the  third  class. 

"Class  4.  All  counties  now  having  or  which 
may  hereafter  have  an  assessed  valuation  of 
less  than  ten  million  dollars  shall  be  in 
the  fourth  class." 

Although  Clay  County  has  had  for  the  last  four  years  an 
assessed  valuation  in  excess  of  £50*000,000,  which  is  the 
maximum  assessment  for  a third  class  county.  It  still  must  be 
classified  as  a county  of  the  third  class.  Under  Section 
I}.8.030,  RSMo  19^9,  Clay  County  must  be  classified  as  a third 
class  county  until  its  assessed  valuation  in  excess  of 
$50,000,000  has  occurred  for  five  consecutive  years.  Section 
48.030  thus  provides: 

"For  the  purpose  of  determining  the  initial 
class  of  the  various  counties,  the  assessed 
valuations  of  the  respective  counties  as 
set  forth  on  pages  333  to  4°0  of  the  'Journal 
of  the  joard  of  Equalization  of  the  State  of 
Missouri  for  the  Year  Ending  December  31* 

1944'  shall  he  used;  provided,  however,  that 
hereafter  no  county  shall  be  deemed  as  moving 
from  a lower  class  to  a higher  class  or  from 
a higher  class  to  a lower  class  until  the 
assessed  valuation  of  said  county  shall  have 
been  such  as  to  place  it  in  such  other  class 
for  five  successive  years;  provided  further, 
that  the  change  from  one  classification  to 
another  shall  become  effective  at  the  begin- 
ning of  the  county  fiscal  year  following  the 
next  general  election  after  the  certification 
by  the  state  equalizing  agency  for  the  fifth 
successive  year  that  said  county  possesses  an 
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assessed  valuation  placing  it  in  another  class; 
provided  further,  that  if  a general  election 
shall  be  held  between  the  date  of  such  certifi- 
cation and  the  end  of  the  current  fiscal  year, 
such  change  of  classification  shall  not  become 
effective  until  the  beginning  of  the  county 
fiscal  year  following  the  next  succeeding  gen- 
eral election." 

Consequently,  in  construing  S.C.S.S.3.  No.  227,  Clay  County 
must  be  considered  a county  of  the  third  class. 

In  answering  the  question  which  you  have  presented  our  task 
is  to  construe  the  above  bill,  applying  the  appropriate  rules  of 
statutory  construction. 

The  paramount  rule  to  be  followed  in  construing  a statute 
is  to  ascertain  the  intention  of  the  Legislature  and  give  a 
construction  of  the  law  in  compliance  therewith.  The  appellate 
courts  of  this  state  have  many  times  so  held. 

Another  rule  is  to  favor  a construction  which  would  tend  to 
avoid  injustice  and  absurd  results  and  to  apply  a construction 
which  would  be  in  harmony  with  reason. 

In  Pischbach  jrewing  Co.  v.  City  of  St.  Louis,  231  Mo.  App. 
793,  95  S.tv.  (2d)  335,  l.c.  339,  the  court  said: 

" * * * A cardinal  rule  of  statutory  con- 
struction is  to  give  effect  to  the  legisla- 
tive intent,  where  ascertainable;  another 
is  to  favor  such  a construction  which  would 
tend  to  avoid  injustice,  oppression,  and 
absurd  and  confiscatory  results  and  be  in 
harmony  with  the  rule  of  reason.  » ■»" 

In  State  ex  rel.  Hammer  v.  wiggins  Perry  Co.,  208  Mo.  622, 
106  S.W.  1005,  the  court,  at  Mo.  l.c.  6lj.0,  said: 

" » # » That  which  is  within  the  meaning  of 
a statute  is  as  much  a part  of  it  as  if  it 
were  written  therein.  Judge  Scott  stated 
the  same  rule  in  this  languages  »A  thing 
which  is  in  the  intention  of  the  makers  of 
a statute  is  as  much  within  the  statute  as 
if  it  were  within  the  letter. 
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In  Stack  v.  General  Baking  Co.,  283  Mo.  39&»  223  S.W.  89, 
the  court  set  out  several  rules  of  statutory  construction  which 
must  be  followed  in  interpreting  the  statute.  Thus,  at  S.W.  93, 
it  was  said: 

"As  said  by  this  court  in  the  case  of  Keeney 
v.  McVoy,  206  Mo.  loc.  cit.  68,  103  S.W.  94-°> 
quoting  from  an  earlier  case: 

" »The  letter  of  a statute  may  be  enlarged  or 
restrained,  according  to  the  true  intent  of 
the  framers  of  the  law. ' 

« » # » # 

"In  case  of  St.  Louis  v.  Christian  Brothers 
College,  25 7 Mo.  54-1,  loc.  cit.  552,  165 
S •//.  1057,  it  was  held: 

"'It  is  permissible  in  arriving  at  the  in- 
tent of  the  lawmaker  to  either  expand  or 
limit  the  meaning  of  his  words,  when  it 
becomes  necessary  to  make  the  law  harmonize 
with  reason. • 

"It  was  said  by  Judge  Lamm  in  case  of  Rutter 
v.  Carothers,  223  Mo.  631,  loc.  cit.  64-3, 

122  S.W.  1056,  1060 : 

"•Those  are  recognized  canons  of  construction 
which  ordain  that  the  naked  letter  of  the  law 
must  gently  and  a little  give  way  to  Its  ob- 
vious intendment;  that  those  who  interpret 
the  laws  must  not  impute  injustice  to  the  law- 
maker by  so  interpreting  his  language  as  to 
unnecessarily  produce  harsh  and  unreasonable 
results,  or  impute  to  him  a disposition  cal- 
lous to  natural  Justice. » 

"Judge  Walker  held,  in  the  case  of  Johnston 
v.  Ragan,  265  Mo.  q20,  loc.  cit.  4- 35,  178 

S.W.  159,  163: 

"•Statutes  are  not  to  be  construed  so  as  to 
result  in  an  absurdity  or  to  impose  unneces- 
sary burdens.*" 
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In  State  ex  rel.  .,ebster  Groves  Sanitary  Sewer  List.  v. 

Smith,  3^1-2  Mo*  365,  115  S . ...  (2d)  8l6,  the  Supreme  Court  declared 
that  the  strict  letter  of  the  act  must  yield  to  the  manifest 
intent  of  the  Legislature*  So,  at  S.'.V*  l*c.  Q23t  the  court  said: 

" «■  it  w In  construing  an  act,  the  true 
intention  of  the  framers  must  be  followed, 
and  where  necessary  the  strict  letter  of 
the  act  must  yield  to  the  manifest  intent 
of  the  Legislature.  > « *w 

As  heretofore  pointed  out  in  the  title  of  the  act  we  are 
considering,  the  clearly  declared  purpose  of  the  law  is  to  provide 
for  a parole  commissioner  in  all  counties  of  the  third  and  fourth 
class,  fix  his  duties  and  provide  for  his  compensation  for  per- 
forming said  duties  in  all  of  said  counties.  The  performance  of 
the  duties  of  parcle  commissioner  is  imposed  on  all  circuit  clerks 
of  third  class* counties,  including  Clay  County,  although  its 
assessed  valuation  is  in  excess  of  $50,000,000. 

In  reading  Section  6 of  the  act,  the  manifest  Intent  of  the 
Legislature  was  to  increase  the  compensation  of  the  circuit 
clerk  for  performing  the  duties  of  parole  commiss loner  in  coun- 
ties with  the  greater  assessed  valuation.  Consequently,  to 
construe  the  act  as  to  preclude  the  Circuit  Clerk  of  Clay  County 
from  receiving  any  compensation  for  performing  said  duties  would 
be  inimical  to  the  legislative  intent.  It  would  border  on 
absurdity  to  say  that  the  Legislature  intended  to  fix  a compen- 
sation for  performing  the  duties  of  parole  commissioner  in 
counties  of  lesser  assessed  valuation,  but,  without  Justification 
or  reason,  intended  to  deny  compensation  for  performing  the  same 
duties  in  the  third  class  county  of  the  highest  assessed  valuation. 

Therefore,  to  give  a just  and  reasonable  construction  to  the 
act,  and  one  which  we  believe  is  consonant  with  the  Intent  of  the 
lawmakers,  we  must  conclude  that  the  Circuit  Clerk  of  Clay  County 
is  entitled  to  the  maximum  compensation  as  provided  in  the  act 
for  performing  the  duties  of  parole  commissioner  In  third  class 
counties. 

A further  basis  for  giving  such  interpretation  to  the  act 
is  to  avoid  giving  it  a construction  as  would  render  it  uncon- 
stitutional. 

The  appellate  courts  of  this  state  have  many  times  held  that 
statutes  must,  if  reasonably  possible,  be  construed  to  be  con- 
stitutional, and  that  if  there  are  two  possible  constructions, 
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the  one  which  would  uphold  its  validity  would  be  adopted  rather 
than  the  one  which  would  defeat  it,  iiaerveldt  & Honig  Const, 

Co.  v.  Dye  Candy  Co,,  357  Mo,  1072,  212  S.W.  (2d)  65j  Zinn  v. 
City  of  steelville,  351  Mo.  lj.13,  173  S.W.  (2d)  398;  Kelly  v. 
Howard,  233  Mo.  App.  474,  123  S.W.  (2d)  584. 

In  the  case  of  Colley  v.  Jasper  Co.,  337  Ho.  503,  85  S.W. 
(2d)  57*  the  Supreme  Court  of  Missouri  was  considering  the  con- 
stitutionality of  a law  fixing  the  compensation  of  county  super- 
intendents of  schools  In  counties  having  a population  over 
100,000  and  less  than  350,000  at  £6,000  P©i*  year.  Under  this 
classification  the  law  only  applied  to  3uchanan,  Greene,  Jasper 
and  St,  Louis  counties,  and  it  did  not  apply  to  Jackson  County 
which  had  a population  in  excess  of  350,000.  Consequently,  in 
Jackson  County*  the  county  superintendent  could  only  be  paid 
£2,250  per  year  under  another  general  law  fixing  this  amount  of 
compensation  in  counties  having  a population  over  50,000.  The 
court  first  pointed  out  t.  at  the  duties  to  be  performed  by  such 
official  in  all  five  counties  were  essentially  the  same  and 
that  there  was  no  reasonable  basis  for  classifying  Jacicson 
County  in  a lower  oracket  insofar  as  fixing  the  compensation 
of  the  county  superintendent  of  schools  was  concerned.  The 
court  then  declared  the  act  unconstitutional  as  being  a special 
law  prohibited  by  subdivisions  32  and  33  of  Section  53  of 
Article  IV  of  the  Constitution  of  1875.  These  constitutional 
provisions  are  contained  in  our  1945  Constitution,  without 
change  in  suoatance,  in  Subdivision  30  of  Section  40  °f  Article 
III  and  Section  4l  of  Article  III.  At  S.W.  l.c.  62  the  court 
said: 


n * - * ,Ve  are  unable  to  find  in  the  matters 
urged  by  appellant  or  In  the  facts  and  data 
submitted  by  the  record  any  substantial  dif- 
ferences in  the  situation  and  conditions 
pertaining  to  the  office  of  county  superin- 
tendent of  schools  in  Jackson  county  as  com- 
pared with  the  counties  coming  within  the 
operation  of  section  94®4  that  could  afford 
a reasonable  or  sound  basis  for  classifying 
Jackson  county  in  a lower  bracket  as  regards 
the  county  superintendent's  salary  than  the 
counties  Included  in  the  act.  That  is  suf- 
ficient to  condemn  the  act  in  question  as  a 
special  law  prohibited  by  subdivisions  32 
and  33,  section  53,  article  4»  of  the  Con- 
stitution. And  we  think  it  may  well  be  said, 
also,  that,  in  view  of  the  facts  and  cir- 
cumstances above  mentioned,  said  act  is  not 
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unifora  in  its  operation,  whether  or  not 
a general  lav  could  oe  made  applicable  is 
by  express  provision  of  the  Constitution  a 
Judicial  question.  That  it  could  be  ve 
think  is  clear,  as  evidenced  by  the  fact 
that  a general  law,  section  (Mo.  St. 

Ann.  Sec.  9 P*  7257 )»  had  been  enacted 
and  was  in  force  for  many  years  prior  to 
the  passage  of  section  94^4*  * * # It  is 
our  opinion,  and  we  hold,  that  said  section 
9lj.61j.  (Mo.  St.  Ann.  Sec.  9ij.6lj.,  p.  7253)  is 
unconstitutional  and  void.  » ■»  •»" 

In  the  act  we  are  considering  there  would  be  no  sound  oasis 
for  excluding  Clay  County,  a county  of  the  third  class,  from 
coming  within  its  provisions  insofar  as  compensating  the  circuit 
clerk  acting  as  parole  commissioner  is  concerned.  The  circuit 
clerk  in  Clay  County  will  oe  performing  essentially  the  same 
duties  while  acting  as  parole  commissioner  as  will  the  circuit 
clerks  in  other  counties  of  the  third  class. 

£ere  we  to  determine  the  legislative  intent  as  excluding 
Clay  County  we  would  be  constrained  to  seriously  consider  that 
portion  of  the  act  providing  for  compensation  as  special  legis- 
lation prohibited  by  the  Constitution,  and  if  such  was  true, 
such  portion  of  the  act  would  be  unconstitutional. 

In  line  with  the  authorities  heretofore  cited  we  must  give 
a construction  to  the  law  in  question  rendering  it  constitutional, 
if  at  all  possible,  i»!e  firmly  believe  it  was  the  intent  of  the 
Legislature  to  provide  compensation  for  circuit  clerks  acting  as 
parole  commissioner  in  all  third  class  counties.  This  intent 
must  be  followed  even  If  it  necessitates  the  strict  letter  of 
the  act  yielding  thereto. 


CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department  that 
under  S.C.S.S.B.  No.  227  the  Circuit  Clerk  of  Clay  County  is 
required  to  perform  the  additional  duties  as  ex  officio  parole 
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commissioner,  and  for  the  performance  of  said  duties  he  is 
entitled  to  receive  the  maximum  compensation  provided  for  in 
the  act  for  third  class  counties. 


Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 

APPROVED: 


J.  ...  TAV-L6R 

Attorney  General 


RFT:ml 


, " ♦ 
ABORTION: 


CRIMINAL  LAW: 


Unlawful  to  perform  abortion  on  pregnant  women 
who  has  contracted  German  measles  unless  necessary 
to  preserve  the  life  of  woman  or  life  of  unborn 
child. 


FILED 


May  1^,  1952 


Honorable  Milton  B.  Kirby 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 


Tills  Is  In  answer  to  /our  letter  of  recent  date  re- 
questing an  official  opinion  of  this  department  and  reading 
as  follows: 

"During  the  past  several  weeks,  Greene 
County  has  suffered  an  epidemic  of 
German  measles.  Numerous  cases  are 
reported  of  prospective  mothers  in  the 
early  stages  of  pregnancy  who  have 
contracted  the  disease.  Local  medical 
authorities  report  that  reliable  medical 
statistics  indicate  that  In  cases  dur- 
ing the  early  stages  of  pregnancy  in 
which  the  mother  suffers  from  Gorman 
measles  that  the  child  when  born,  in  a 
large  majority  of  oases,  will  be  mentally 
deficient  or  otherwise  deformed. 


"A  question  is  submitted  as  to  whether 
or  not  a therapeutic  abortion  in  such  a 
case  would  be  a violation  of  Section 
559.100,  Missouri  Revised  Statutes  of 
19q.9«  Your  early  reply  to  this  question 
is  urgently  requested  and  will  be  greatly 
appreciated  by  this  office.” 


Section  559*100, 


RSMo  I9I1.9,  provides  ns  follows* 


"Any  porson  w.  o. 


with  intent  to  produce 
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or  promote  a miscarriage  or  abortion, 
advises,  gives,  sells  or  administers 
to  a woman  (whether  actually  pregnant 
or  not),  or  who,  with  such  intent, 
procures  or  causes  her  to  take,  any 
drug,  medicine  or  article,  or  uses 
upon  her,  or  advises  to  or  for  her  the 
use  of,  any  instrument  or  other  method 
or  device  to  produce  a miscarriage  or 
abortion  (unless  the  same  is  necessary 
to  preserve  her  life  or  that  of  an 
unborn  child,  or  if  such  person  is  not 
a duly  licensed  physician,  unless  the 
said  act  has  been  advised  by  a duly 
licensed  physician  to  be  necessary  for 
such  a purpose),  shall,  in  event  of  the 
death  of  said  woman,  or  any  quick 
child,  whereof  she  may  be  pregnant, 
being  thereby  occasioned,  upon  conviction 
be  adjudged  guilty  of  manslaughter,  and 
punished  accordingly;  and  in  case  no 
such  death  ensue,  such  person  shall  be 
guilty  of  the  felony  of  abortion,  and 
upon  conviction  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than 
three  years  nor  more  than  five  years, 
or  by  imprisonment  in  Jail  nor  exceeding 
one  year,  or  by  fine  not  exceeding  one 
thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and  any  practitioner 
of  medicine  or  surgery,  upon  conviction 
of  any  such  offense,  as  is  above  de- 
fined, shall  be  subject  to  have  his 
license  or  authority  to  practice  his 
profession  as  physician  or  surgeon  in 
the  state  of  Missouri  revoked  by  the 
state  board  of  medical  examiners  in  its 
discretion." 

In  the  case  of  State  v.  Gunther,  169  S.W.2d  l.c. 

I4.06,  the  Supreme  Court  of  Missouri  said: 

"It  was  also  in  evidence  that  appellant 
had  agreed  to  perform  the  abortion 
before  she  had  seen  Mrs.  Powell.  In 
other  words,  the  health  of  Mrs.  Powell 
or  that  of  the  unborn  child  was  not 
considered  by  either  appellant  or  the 
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Powells.  Appellant’s  only  concern  was 
the  $35  for  which  she  agreed  to  perform 
the  Illegal  operation.  We  deem  the 
evidence  sufficient  as  to  the  state  of 
health  of  Mrs.  Powell." 

In  the  case  of  State  v.  Fitsgerald,  17l±  S.VV.2d  211,  the 
Supreme  Court  said  l.c.  213* 

"With  this  assumption  it  is  unquestion- 
ably the  rule  in  this  state  that  the 
burden  is  upon  the  state  in  this  type 
case  to  prove  the  negative,  that  is 
the  non-necessity  of  the  operation  to 
save  the  life  of  the  mother  or  of  the 
unborn  child.  The  tw>  State  v.  Smith 
cases,  supra.  However,  our  mere  recital 
of  the  evidence  demonstrates  that  the 
state  did  make  a prina  facie  showing 
of  the  non-necessity  of  any  such  operation. 

Both  lay  and  professional  td  tnesses 
stated  that  Maude  was  a healthy  girl 
and  that  they  found  no  condition  making 
such  treatment  advisable,  or  necessary, 
and  Maude  said  that  no  physician  had 
advised  an  abortion  as  necessary  for 
any  reason.  There  was  no  evidence  to 
the  contrary  and  neither  the  appellant 
nor  anyone  else  claimed  such  an  operation 
was  nocessary.  The  appellant  on  iy 
claimed  that  he  did  not  perform  the 
operation.  Under  such  circumstances 
the  state’s  evidence  sufficiently  proved 
the  non-necessity  of  the  operation 
(State  v.  Gunther,  Mo.  Sup.,  169  S.W.2d 
State  v.  Anderson,  298  Mo.  382, 

250  S.W.  68;  State  v.  Hawkins,  Mo.  Sup., 

210  S.W.  it),  and  the  case  is  unlike  the 
Smith  cases  and  State  v.  DeGroat  in  this 
respect.  There  there  was  no  substantial 
evidence  of  the  non-necessity  of  the 
operation  or  where  there  was  evidence 
fror  which  the  Jury  could  reasonably 
find  the  operation  was  necessary  for  the 
health  of  the  mother  or  the  unborn  child, 
consequently  the  appellant’s  demurrers 
were  properly  overruled." 
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Proa  the  plain,  clear  and  unequivocal  language  of  the 
statute,  supra,  and  its  reiteration  by  the  Supreme  Court 
of  this  state  in  the  Gunther  end  Fittgerald  cases,  supra, 
the  only  justification  for  the  production  of  an  abortion 
is  that  the  abort- on  is  required  to  preserve  the  life  of 
the  woman  or  that  of  an  unborn  child* 

Under  such  statute  the  fact  that  it  may  be  thought  that 
a child  born  to  a mother  who  has  had  German  measles  during 
early  pregnancy  may  be  mentally  deficient  or  deformed  does 
not  afford  any  Justification  for  an  abortion  to  be  perforated 
on  such  woman. 


COHCLUSIO* 


It  is  the  opinion  of  this  department  that  Section  5>£9»1°0* 
RSMo  1949*  makes  illegal  the  performance  of  an  abortion  on 
a woman  who  has  contracted  German  measles  in  the  early  stages 
of  pregnancy  unless  such  abortion  is  necessary  for  the  pre- 
servation of  the  life  of  the  woman  or  that  of  her  unborn 
child. 

Respectfully  submitted. 


C.  B,  BURNS,  JR,, 

Assistant  Attorney  General 


APPROVED: 


t* 


ITtaYIZI 

Attorney  General 


CBEtlrt 
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MUNICIPALITIES: 


The  City  of  Springfield  may  install  parking 
meters  on  streets  bounding  the  Greene  County 
Courthouse. 


September  10,  1952 


Honorable  Milton  B.  Kirby 
Prosecuting  Attorney  of 
Greene  County 
Springfield,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department.  Tour  request  reads  as  follows: 

"The  City  Council  of  Springfield,  Missouri 
by  a recent  ordinance  has  installed  parking 
meters  on  two  sides  of  the  Greene  County 
Court  House.  The  street  on  one  side  of 
the  Court  House  is  in  the  designated  business 
district  of  the  city  of  Springfield.  The 
other  street  on  which  parking  meters  are 
installed  is  not  in  the  designated  business 
district.  It  is  contended  by  the  County 
Court  that  parking  access  on  these  two  sides 
of  the  Court  House  is  essential  to  the  citi- 
zens of  the  county  for  transacting  Court 
House  business. 

"The  County  Court  of  Greene  County  has  protested 
the  installation  of  parking  meters  surrounding  the 
Court  House.  The  fact  is  undisputed  that  these 
areas  so  regulated  are  primarily  used  by  persons 
^transacting  business  in  the  Court  House  and  the 
county  offices,  such  as  the  payment  of  taxes, 
attendance  at  Circuit  Court,  the  submission  of 
assessment  lists  to  the  County  Assessor,  and  the 
recording  of  legal  instruments  in  the  office  of 
the  Recorder  of  Deeds. 
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’’The  question  which  we  desire  to  submit  is 
whether  or  not  a city  of  the  second  class  has 
the  power  to  regulate,  by  the  installation  of 
parking  meters,  parking  meters  in  areas  around 
a county  Court  House,  but  within  the  city  limits 
which  are  primarily  used  for  the  transaction  of 
business  in  the  county  offices.” 

A question  very  similar  to  the  one  you  have  submitted  was 
passed  upon  by  the  Supreme  Court  of  Missouri  in  the  case  of  State 
ex  rel.  v.  Mexico,  197  S.W.  (2d)  301.  It  appears  from  the  report 
of  the  case  that  the  City  of  Mexico  by  ordinance  established  park- 
ing meter  zones  and  provided  for  the  use  pf  parking  meters  there- 
with. Included  in  the  zones  were  the  streets  surrounding  land 
owned  by  the  county  and  on  which  the  county  courthouse  was  located. 
The  county  court  sought  to  prohibit  the  installation  of  parking 
meters  udoo  land  actually  owned  by  the  county  but  which  was  per- 
mitted to  be  used  by  the  city  for  street  purposes  around  the 
courthouse  square.  The  Supreme  Court  held  that  by  virtue  of  the 
police  power  delegated  to  the  city  they  could  install  the  contro- 
verted parking  meters.  The  court  in  its  opinion  said: 

"Highways  exist  primarily  for  the  purpose 
of  travel  and  transportation,  and  parking 
thereon  for  any  extended  period  is  a priv- 
ilege. 40  C.J.S.,  Highways,  Section  233, 
p.  244.  In  1312,  it  was  stated  in  Rex  v.  Cross, 

3 Campbell,  224,  a case  involving  the  parking  of 
stage  coaches  on  a street,  that:  *No  one  can 
make  a stable-yard  of  the  King’s  highway.* 

The  highways  are  subject  to  reasonable  regulation 
and  supervision  by  the  State  in  the  exercise  of 
its  police  power.  State  v.  Dixon,  335  Mo.  478,  481 
(2),  73  S.W.  (2d)  385,  387(2);  Park  Trans.  Co.  v. 

State  Highway  Comm.,  332  Mo.  592,  599,  60  S.W,  (2d) 

388,  390(5)*  The  State  may  delegate  this  power. 

40  C.J.S.,  Highways,  Sec.  232  p.  240;  25  Am*  Jur., 
p.  544,  Secs.  253-255.” 

***************** 

"The  State  of  Missouri  has  delegated  to  the 
City  of  Mexico  as  a city  of  the  third  class 
authority  to  prevent  the  obstruction  of  its 
sidewalks  and  streets  by  vehicles  (Sec.  6952, 

R.S.  1939,  Mo.  R.S.A.)  and,  along  with  other 
cities  of  the  State,  specific  authority  to 
t*  * *by  ordinance,  make  additional  rules  of 
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the  road  or  traffic  regulations  to  meet  their 
needs  and  traffic  conditions;  * ♦ * regulate 
the  parking  of  vehicles  on  streets  by  the  in- 
stallation of  parking  meters  for  limiting  the 
time  of  parking  and  exacting  a fee  therefor  or 
by  the  adoption  of  any  other  regulatory  method 
that  is  reasonable  and  practical  * # *.*  Laws 
1943 i pages  659-661,  amending  Sec.  3395,  R.S. 

1939,  Mo.  R.S.A.  Said  Sec.  8395  is  a part  of 
Art.  I of  Chap.  45,  R.S.  1939,  Mo.  R.S.A. , Section 
8366  thereof  provides  in  part:  *This  article  shall 
be  exclusively  controlling  on  the  * * * regulation 
* * * of  motor  vehicles,  their  use  on  the  public 
highways*  et  cetera.  And  Sec.  8367,  Id.,  entitled 
'Definitions,*  defines  ^Highways*  as:  *Any  public 
thoroughfare  for  vehicles,  including  state  roads, 
county  roads  and  public  streets,  avenues,  boule- 
vards, parkways  or  alleys  in  any  municipality,* 

"The  regulation  of  the  parking  of  automobiles  on 
its  streets  by  a city  is  a valid  exercise  of  the 
State’s  delegated  police  power.  City  of  Clayton 
v.  Nemours,  353  Mo.  61,  66(3),  182  S.W.  (2d)  57, 
59(4),  appeal  dismissed,  323  U.S.  684,  65  S.  Ct. 
560,  89  L.  i£d.  554;  City  of  Clayton  v.  Nemours, 

237  Mo.  App.  167,  180;  I64  S.W.  (2d)  935,  942(16); 
Nemours  v.  City  of  Clayton,  237  Mo.  App.  497,  509, 
175  S.W.  (2d)  60,  65  (I,  2),  This  is  also  true 
of  such  regulation  by  means  of  parking  meters. 
Vvilhoit  v.  City  of  Springfield.  237  Mo.  App,  775, 
784,  736,  171  S.W.  (2d)  95,  98(2,  9).  Additional 
authorities  are  cited  in  Bowers  v.  City  of  Muskegon 
305  Mich.  676,  9 M.W.  (2d)  839;  Cassidy  v.  City  of 
vaterbury,  130  Conn.  237,  33  A.  2d  142;  Hickey  v. 

• Riley,  Or.,  162  P.  2d  372,'  109  P.  2d  1069;  Anno- 
tations, 130  A.L.R.  316;  108  A.L.R.  1152,  72  A.L.R. 
299.  The  instant  record  presents  no  issue  that  the 
ordinance  before  us  is  aught  but  a valid  exercise 
of  the  police  power  of  the  City  of  Mexico. 

"As  previously  ruled  in  this  State:  The  law  of 
the  road  extends  to  all  public  highways,  de  jure 
or  de  facto,  embracing  ways  on  private  property 
if  used  for  public  travel.  The  necessity  for 
regulation  inherent  in  the  use  permitted  gives 
rise  to  and  makes  the  police  power  applicable  to 
private  land  when  used  as  a de  facto  public  high- 
way. City  of  Clayton  v.  Nemours,  353  Mo.  61,  66(4) 
182  S.W.  2d  57,  60(7-9);  City  of  Clayton  v.  Nemours 


237  Mo.  App.  167,  177  et  seq.,  164  S.W.  (2d) 

935,  940(11,  12,  13,  15,  16);  Nemours  v. 

City  of  Clayton,  237  Mo.  App.  497,  509,  175 
S.W.  (2d)  60,  65.  We  need  not  repeat  what  Is 
there  stated.  Counties  have  not  been  delegated 
authority  to  regulate  traffic  over  city  streets 
within  their  boundaries.  «e  are  cited  to  no 
authority,  and  our  search  has  revealed  none 
under  the  instant  facts,  taking  land  devoted  to 
public  use  as  a city  street  out  of  the  police  power 
delegated  to  cities  because  owned  by  a county. 

State  ex  rel.  Jump  v.  Louisiana,  Bowling  Green  & 
Ashley  Gravel  Road  Co.,  116  Mo.  App.  175,  92  S.W. 
153,  the  only  authority  cited  by  tha  County,  is  not 
on  this  issue." 


Section  75.110  RSMo  1949,  gives  to  cities  of  the  second  class 
the  power  by  ordinance  to  regulate  the  use  of  streets.  Said 
section  provides  in  part  as  follows: 

"To  establish,  open,  vacate,  alter,  widen, 
extend,  grade,  improve,  repair,  construct, 
pave,  repave,  reconstruct  and  maintain, 
light,  clean,  oil  and  sprinkle  all  streets, 
avenues,  boulevards,  sidewalks,  alleys, 
wharves,  parks,  public  grounds  and  squares, 
bridges,  viaducts,  subways,  tunnels,  sewers 
and  drains;  and  to  regulate  the  use  thereof; 

* * *,» 

Section  304.120  RSMo  1949 , (referred  to  in  the  Mexico  case, 
supra,  as  "Laws  1943,  pages  659  to  661")  gives  to  the  City  of 
Springfield  specific  authority  to, by  ordinance,  regulate  parking 
by  the  installation  of  parking  meters.  Said  section  provides  in 
part  as  follows: 

"Regulate  the  parking  of  vehicles  on  streets 
by  the  installation  of  parking  meters  for 
limiting  the  time  of  parking  and  exacting  a 
fee  therefor  or  by  the  adoption  of  any  other 
regulatory  method  that  is  reasonable  and 
practical  and  prohibit  or  control  left-hand 
turns  of  vehicles;  * * *." 

We  are  of  the  opinion  that  principles  of  law  laid  down  by 
the  Supreme  Court  In  the  Mexico  case  are  controlling  on  the 
question  at  hand  and  since  the  City  of  Springfield  has  lawful 
authority  by  Section  302.120  to  regulate  parking  by  the  in- 
stallation of  parking  meters  they  may  do  so  in  their  discretion 
by  ordinance  on  streets  surrounding  the  city  courthouse. 


-4- 
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Honorable  Milton  B.  Kirby 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
City  of  Springfield  has  the  power  in  the  exercise  of  delegating 

Solice  power  to  install  parking  meters  on  streets  bounding  the 
reene  County  Courthouse. 


Respectfully  submitted, 


D.  D.  GUFFS! 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DUG: hr 
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COUNTY  TREASURER:  County  treasurers  of  third  class  countie 

not  entitled  to  reimbursement  for 
clerical  hire  which  is  not  indispensably 
necessary  to  the  successful  and  effi- 
cient conduct  of  the  office. 


FILED 
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September  10,  1952 

<?-/?'  VTV 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney  of 
Clay  County 
Liberty,  Mi8aouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department  which  request  reads  as  follows: 

"The  Treasurer  of  this  county  has  requested 
this  office  to  obtain  from  you  your  official 
opinion  on  the  proposition  set  out  in  the 
* following  excerpt  in  her  letter  to  me. 

wtI  have  in  my  possession,  the 
opinion  of  the  Attorney  General  of 
Missouri  dated  December  10,  1947 » 
addressed  to  L.  M.  Bywaters,  then 
Prosecuting  Attorney,  to  which  there 
are  attached  three  separate  former 
opinions  of  the  Attorney  General. 

It  is  my  opinion  I am  entitled  to 
reimbursement  from  the  county  necess- 
ary additional  services  rendered  to 
my  office  which  are  reasonably  beyond 
my  ability  to  furnish,  however,  the 
opinion  does  not  cover  the  situation 
when  I was  incapacitated  by  illness 
and  unable  to  be  at  the  office  and 
out  of  my  office  for  nine  months,  and 
found  it  necessary  to  hire  someone  to 
operate  the  office  for  which  they  were 
paid  by  me.  I would  like  to  know  if  I 
am  entitled  to  reimbursement  for  this 
money  which  I paid  out.* 


Honorable  Robert  G.  Kirkland 


"Your  opinion  on  this  proposition  would  be 
appreciated  as  soon  as  convenient." 

The  precise  question  taken  from  your  opinion  request  is 
whether  or  not  a county  treasurer  of  a county  of  the  third  class 
may  be  reimbursed  by  the  county  for  moneys  expended  for  clerical 
hire  during  a period  when  the  treasurer  was  incapacitated  due  to 
illness  and  unable  to  attend  the  office. 

A search  of  the  statutes  relative  to  the  treasurer  of  such 
counties  reveals  no  provision  authorizing  the  appointment  of 
deputies  or  clerical  hire  or  the  payment  thereof  by  the  county. 

In  such  case  the  general  rule  is  that  the  deputies  and  assistants 
must  look  to  the  officer  for  their  compensation.  This  rule  is 
stated  in  the  case  of  Alexander  v.  Stoddard  County,  210  S.W.  (2d) 
107  as  follows: 

"♦  * *t^s  a general  rule  compensation  for 
services  rendered  by  assistants,  deputies, 
and  other  employees  can  be  allowed  directly 
to  them  or  to  their  superiors  only  as  auth- 
orized by  law;  and  where  no  provision  is 
made  for  the  payment,  or  for  the  appointment 
or  employment  of  deputies  and  assistants,  the 
latter  must  look  exclusively  to  their  employers 
for  compensation,  and  such  employer  cannot  look 
to  the  county  for  reimbursement.  * * *»" 

There  are  certain  noted  exceptions  to  this  general  rule 
indicated  by  the  case  of  Ewing  v.  Vernon  County,  216  Mo.  661,  and 
Rinehart  ▼.  Howell  County,  348  Mo.  421,  however,  we  do  not  believe 
that  such  decisions  are  controlling  on  the  question  at  hand.  These 
cases  are  based  upon  a construction  of  a particular  statute  and 
hold  that  by  reasonable  implication  they  permit  the  payment  of 
some  particular  item  of  expense.  In  the  Rinehart  case  the  prose- 
cuting attorney  was  allowed  reimbursement  for  stenographic  hire 
on  the  ground  that  it  was  an  indispensable  expense  necessary  to 
the  successful  and  efficient  conduct  of  his  office.  Of  particular 
Importance  in  the  latter  case,  as  distinguished  from  this  case, 
is  the  fact  that  the  prosecuting  attorney  was  present  and  perform- 
ed his  duties  insofar  as  possible  and  the  stenographic  hire  was 
an  additional  expense. 

From  the  facts  that  you  have  submitted  it  does  not  appear 
that  the  treasurer  could  not  have  performed  the  duties  of  the 
office  had  she  been  present  and  we  presume  that  she  continued  to 
draw  the  compensation  provided  by  law. 


Honorable  Robert  G.  Kirkland 


The  legislature  has  prescribed  the  duties  of  the  county 
treasurer  and  provided  a compensation  which  is  presumably  adequate 
for  the  duties  performed.  The  fact  that  a duly  elected  treasurer, 
whether  by  choice  or  through  necessity,  does  not  attend  the  duties 
of  the  office  but  employs  someone  to  discharge  those  duties  in 
his  stead,  does  not  thereby  create  new  duties  which  are  not  cover- 
ed by  the  compensation  provided  by  law  for  the  office.  In  other 
words,  such  an  outlay  is  not  an  indispensable  expense  necessary 
to  the  successful  and  efficient  conduct  of  the  office  which  has 
not  already  been  provided  for.  Therefore,  we  believe  that  the 
general  rule  adopted  by  the  Supreme  Court  in  the  Alexander  case, 
supra,  is  here  controlling  and  the  treasurer  cannot  look  to  the 
county  for  reimbursement. 


CONCLUSIOK 

Therefore,  it  is  the  opinion  of  this  department  that  a 
county  treasurer  of  a county  of  the  third  class  is  not  entitled 
to  reimbursement  for  clerical  hire  during  a period  when  such 
treasurer  is  incapacitated  due  to  illness  and  unable  to  attend 
the  duties  of  the  office. 


Respectfully  submitted. 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DDG:hr 


COUNTY  HEALTH 
CENTERS  : 


FILED 

¥f 


Subject  to  the  provisions  of  the  law  a county 
may  establish  a county  health  center.  Such 
county  health  center  would  have  jurisdiction 
over  and  would  function  in  all  parts  of  the 
said  county.  Such  jurisdiction  and  functions 
would  not  be  affected  by  the  fact  that  a 
portion  of  a city  occupies  a portion  of  this 
said  county. 


September  23,  1952, 

9/i  3/S 


Honorable  Robert  G.  Kirkland 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir* 

This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"There  is  a movement  on  foot  in  this 
county  to  establish  a county  health 
center.  They  have  consulted  me  about 
some  of  the  legal  technicalities  in- 
volved and  these  questions  involve 
county  officials  and  county  govern- 
ment in  Clay  County.  I would  like  to 
obtain  your  official  opinion  on  the 
following  propositions: 

"Clay  County  is  a county  of  the  third 
class.  It  contains  within  its  bound- 
aries a part  of  the  city  of  Kansas  City, 

Missouri.  Would  a Clay  County  health 
center,  if  established,  have  jurisdiction 
to  perform  all  its  functions  and  services 
within  the  boundaries  of  that  part  of 
Kansas  City  in  Clay  County  on  an  equal 
basis  with  all  parts  of  the  county?  Would 
any  of  the  operations  or  functions  of  the 
Health  Department  of  the  City  of  Kansas 
City  prevent  a Clay  County  health  center 
from  operating  within  the  boundaries  of 
the  city  of  Kansas  City  in  Clay  County? 

Would  it  be  possible  under  the  provisions 
of  Chapter  205  of  the  Revised  Statutes  of 
Missouri,  as  amended,  for  a Clay  County 
health  center  to  be  established  in  that 


Honorable  Robert  G.  Kirkland 


part  and  by  that  part  of  Clay  County  out- 
side of  the  boundaries  of  the  city  of 
Kansas  City  In  Clay  County?  In  other 
words,  could  a Clay  County  health  center 
be  set  up  and  operated  for  only  a part 
of  the  County  of  Clay,  that  la,  that 
part  outside  of  the  city  limits  of  Kansas 
City?" 

Your  first  question  Is:  Would  a Clay  County  health  center, 
if  established,  have  jurisdiction  to  perfom  all  its  functions 
and  services  within  the  boundaries  of  Kansas  City  In  Clay  County 
on  an  equal  basis  with  all  parts  of  the  county? 

The  procedure  relating  to  the  establishment  of  a county 
health  center  is  set  forth  In  Section  205.010,  R^Mo  19U9. 
However,  that  section  was  amended  by  the  Missouri  Legislature 
In  1951*  by  House  Bill  No.  307*  and  appears  as  Section  205.010 
in  Vernon’s  Annotated  Missouri  Statutes.  That  section,  as 
amended*  reads  as  follows: 

"Any  county,  subject  to  the  provisions 
of  the  constitution  of  the  state  of 
Missouri,  may  establish*  maintain,  manage 
and  operate  a public  health  center  in  the 
following  manner:  Whenever  the  county 
court  shall  be  presented  with  a petition 
signed  by  at  least  ten  per  cent  or  more 
of  the  qtialified  voters  of  the  county, 
as  determined  by  the  number  of  votes  cast 
for  governor  at  the  preceding  general 
election,  asking  that  an  annual  tax  not 
in  excess  of  ten  cents  on  eaoh  one  hundred 
dollars  of  the  assessed  valuation  of  pro- 
perty in  the  county,  be  levied  for  the 
establishment,  maintenance,  management 
and  operation  of  a county  health  center 
and  the  maintenance  of  the  personnel  re- 
quired for  operation  of  the  health  oenter , 
the  county  court  shall  submit  the  question 
to  the  qualified  voters  of  the  county  at 
the  next  general  election  to  be  held  in  the 
county  or  at  a special  election  oalled  for 
the  purpose,  the  county  clerk  giving  notice, 
published  once  eaoh  week  for  two  consecutive 
weeks  prior  to  such  eleotion  date,  in  one  or 


Honorable  Robert  G.  Kirkland 


more  newspapers  published  In  the  county. 

If  any  such  be  published,  and  If  not  so 
published,  by  posting  written  or  printed 
notices  In  each  township  of  the  county, 
fourteen  days  prior  to  the  election  date, 
which  notices  shall  Include  the  text  of 
the  petition  and  state  the  rate  of  tax 
to  be  levied  annually  thereafter  upon  the 
assessed  property  of  the  county." 

Prom  the  above  section  it  Is  clear  that  a county  health 
center  Is  to  be  upon  a county-wide  basis.  Per  example,  any 
qualified  voter  In  the  county  may  sign  the  petition  addressed 
to  the  county  court  requesting  the  establishment  of  a health 
center.  Any  qualified  voter  In  the  county  may  vote  at  the 
election  which  determines  whether  such  a health  oenter  shall 
be  established.  And  if  such  health  center  Is  established 
then  every  taxpayer  in  the  county  will  be  taxed  for  the  es- 
tablishment of  such  health  center.  In  other  words,  as  we 
noted  above,  county  health  centers  are  clearly  upon  a county- 
wide basis  and  include  all  parts  of  a county. 

Section  205.010,  supra,  is  an  absolute  grant  of  power 
which  would  In  no  way  be  abridged  or  abrogated  by  the  e x- 
tencion  of  a portion  of  a city  into  a portion  of  a county. 

Furthermore,  there  is  no  reason  why  the  extension  of 
a portion  of  the  city  of  Kansas  City  Into  a portion  of  Clay 
County  would  put  Clay  County  in  any  different  position  with 
respect  to  that  portion  of  the  city  of  Kansas  City  that  is 
in  e portion  of  Clay  County,  than  Clay  County  is  in  with 
respect  to  the  oity  of  Liberty,  which  is  wholly  within  Clay 
County,  as  far  as  a county  health  center  is  concerned.  And 
certainly  no  one  would  contend  that  if  Clay  County  does  es- 
tablish a county  health  center,  such  health  center  would  not 
function  within  the  city  limits  of  the  city  of  Liberty. 

Vie  are  all  fairly  familiar  with  the  fact  of  the  exist- 
ence of  several  separate  Jurisdictions  over  the  same  geo- 
graphical area.  For  example,  the  city  of  Liberty  is  an 
incorporated  city  with  numerous  powers  peculiar  to  it  alone 
and  inviolate  to  it.  But  Clay  County,  in  which  the  city  of 
Liberty  is  wholly  contained,  has  powers  and  Jurisdictions 
over  the  area  in  which  the  city  of  Liberty  is  located,  whioh 
are  different  than  the  powers  and  Jurisdictions  of  the  city 
of  Liberty,  but  which  are  no  less  real.  And  likewise,  with 


Honorable  Robert  G.  Kirkland 


the  jurisdiction  of  the  state  of  Missouri  over  Clay  County, 
and  the  city  of  Liberty,  and  of  the  Federal  Government  over 
all,  A citizen  of  the  city  of  Liberty  Is  subject  to  the 
jurisdiction  of  that  city,  of  Clay  County,  of  the  state  of 
Missouri,  and  of  the  Federal  Government  of  the  United  States. 
Each  operates  in  Its  own  sphere,  according  to  Its  powers, 
without  conflict  with  the  others.  Such  we  believe* to  be  the 
case  in  the  instant  situation.  Therefore,  it  is  our  opinion 
that  a Clay  County  health  center  would  have  jurisdiction  to 
perform  its  functions  in  all  parts  of  Clay  County,  Including 
that  oortion  which  is  a portion  of  the  oity  of  Kansas  City. 

Your  second  question  is:  Would  any  of  the  operations  or 
functions  of  the  health  department  of  the  city  of  Kansas  City 
prevent  a Clay  County  health  center  from  operating  within  the 
boundaries  of  the  city  of  Kansas  City  In  Clay  County? 

We  believe,  that  on  the  basis  of  our  comments  above,  the 
answer  to  this  question  is  in  the  negative. 

Your  third  question  is:  Could  a Clay  County  health  center 
be  set  up  and  operated  for  only  a part  of  the  county  of  Clay, 
that  is  that  part  outside  of  the  city  limits  of  Kansas  City? 

We  believe  that  the  answer  to  this  question  Is  likewise 
in  th8  negative  In  view  of  our  discussion  above.  % 

CONCLUSION 

It  is  the  opinion  of  this  department  that  subject  to  the 
provisions  of  the  law,  a county  may  establish  a county  health 
center.  Such  county  health  center  would  have  jurisdiction  over 
and  would  function  in  all  parts  of  the  said  county.  Such  juris- 
diction and  functions  would  not  be  affected  by  the  fact  that  a 
portion  of  a city  occupies  a portion  of  this  said  county. 

Respectfully  submitted. 


♦ 


HUGH  P.  WILLIAMSON 

Assistant  Attorney  General 

APPROVED: 

rrtmim'- 

Attorney  General 


HPWab 


PROSECUTING  ATTORNEY,  j 

PCS  OF  SPECIAL  PROSECUTOR!  | 


The  fee  provided  by  law  for 
a special  prosecutor  must  be 
taxed  and  paid  as  costs  in 
all  cases  in  which  such  an 
offioer  is  employed. 


January  2$,  1952 


Filed 
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Mr.  Walter  R.  Lethera,  Jr. 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Mr.  Letheni 


filed 


Ue  have  given  careful  consideration  to  your  request 
Tor  an  opinion,  which  request  is  as  follows! 

"In  a recent  criminal  ease  tried  in 
our  county,  a Special  Prosecuting 
Attorney  was  appointed  under  the  pro- 
visions of  M.R.S.  56.110.  The  reason 
that  this  was  necessary  was  that  before 
I took  office  as  prosecuting  attorney 
I had  been  appointed  by  the  Court  to 
represent  this  defendant  and  had  done 
considerable  work  on  his  side  of  the 
case.  The  defendant  was  found  guilty 
and  sentenced  to  one  year  in  the  county 
Jail.  He  has  subsequently  been  re- 
leased on  parole  and  one  of  the  pro- 
visions of  his  parole  is  that  he  pay 
the  costs  of  the  court  action.  Sec- 
tion 56.130  of  the  Statute  provides 
that  a special  prosecutor  shall  receive 
a reasonable  fee  to  be  fixed  by  the 
Court  and  to  be  taxed  and  paid  aa 
other  coats  in  criminal  cases. 


"It  now  appears  to  me  that  it  would  be 
grossly  unfair  to  this  defendant  to 
assess  the  fee  of  the  special  prosecutor 
against  him  when  certainly  it  is  a 
cost  that  was  incurred  through  no  action 


Hr*  Valter  R*  Lethem,  Jr* 


on  the  part  of  the  defendant. 

However*  in  view  of  the  wording 
of  thla  statute,  Z would  appre- 
ciate an  opinion  from  your 
office  as  to  whether  or  not  this 
defendant  should  hare  added  to 
the  regular  court  costs  the 
amount  of  the  fee  for  the  special 
prosecutor  appointed  under  these 
circumstances * " 

bastion  36.110,  Rfflto  1949,  1b  as  follows; 

"If  the  prosecuting  attorney  and 
assistant  pros*  outing  attorney  be 
Interested  or  shall  have  been  em- 
ployed as  counsel  in  any  case  where 
such  employment  is  Inconsistent 
with  the  duties  of  his  office,  or 
shall  be  related  to  the  defendant 
In  any  criminal  prosecution,  either 
by  blood  or  by  marriage,  the  court 
haring  criminal  Jurisdiction  may 
appoint  some  other  attorney  to 
prosecute  or  defend  the  cause." 

Section  36.130,  RSMo  1949,  is  as  follows; 

‘'The  person  thus  appointed  shall 
possess  the  same  power  and  receive 
a reasonable  fee  for  each  case 
prosecuted  to  be  fixed  by  the  court 
and  to  be  taxed  and  paid  as  other 
costs  in  criminal,  oases.? 

Section  56.130  is  the  revised  version  of  Section  12950, 
R.  3.  Ho.  1939*  which  provided  that  a special  prosecutor 
should  "receive  the  same  fees  as  the  proper  officer  would  If 
he  were  present.”  This  clause  became  obsolete  when  the 
legislature  placed  prosecuting  attorneys  on  a salary  basis 
and  directed  the  fees  of  such  officers  to  be  paid  over  to 
the  county  treasurer.  A special  prosecutor  then  could  re- 
ceive no  pay  for  his  services*  State  ex  rel.  v*  Patterson 
et  al.,  152  Ho.  App.  264*  The  legislature  restored  compen- 
sation In  the  passage  of  one  of  its  revision  bills  In  1949, 
H*B*  No.  2014,  when  Section  56.130  In  its  present  form  was 
enacted* 


Halter  R.  Lethem,  Jr 


This  section  has  never  been  construed  by  the  courts. 

But  a well-known  principle  of  law  Is  applicable  to  the 
question  now  under  consideration.  This  rule  was  stated 
fay  the  Supreme  Court  of  Missouri  in  state  ex  rel.  v.  Board 
of  Education,  294  Mo.  106,  In  the  course  of  that  opinion, 
at  page  115,  the  court  said;  "It  is  also  a cardinal  rule 
that  when  the  language  is  plain,  there  can  be  no  construc- 
tion because  there  is  nothing  to  construe . ” 

The  wording  of  Section  56.130  seems  to  be  entirely 
clear.  Evidently  the  legislature  Intended  to  make  the  law 
apply  to  all  cases  alike.  We  are  unable  to  see  anything 
in  the  statute  to  justify  the  conclusion  that  an  exception 
could  be  made.  We  see  no  way  to  read  any  such  construction 
into  the  law. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  fee  provided 
for  a special  prosecutor  in  Section  56.130,  RSMo  1949. 
should  be  taxed  and  paid  as  costs  In  all  cases  in  which 
such  an  officer  Is  employed i that  no  exception  should  be 
made  because  of  any  circumstances  surrounding  the  case. 

Aspect fully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

APPROVED l 


r:  g;  Tjcma — 

Arrotney  General 


BAT/fh 


INSURANCE:  Amendment  of  Articles  of  General  American  Life  Insurance  Company, 


FILED 

.5:? 


February  5,  1952 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Inourance 
Department  of  Business  and  Administration 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Jir: 

Under  dete  of  February  2,  1952,  you  forwarded  to  this 
office  a certified  copy  of  proceedings  of  the  General  American 
Life  Insurance  Company  in  regard  to  the  adoption  of  an  Amended 
Charter  and  Articles  of  Incorporation  increasing  the  author- 
ised number  of  directors  of  said  company  from  thirteen  (13) 
to  nineteen  (19)  persons,  and  empowering  the  Board  of  Directors 
to  elect  six  (6)  additional  directors  to  starve  until  the  annual 
meeting  to  be  held  in  the  year  1953. 

It  is  the  opinion  of  this  office  that  such  proceedings 
and  the  Amended  Charter  and  Articles  of  Incorporation  set 
forth  therein  are  in  accord  with  toe  provisions  of  Chapter 
376,  hdteo  1919,  and  not  inconsistent  with  the  constitution 
and  laws  of  this  State  and  of  the  United  States. 

Respectfully  submitted. 


juliah  l.  O'Malley 

Assistant  Attorney  General 


APPROVED: 


rrrryra — 

Attorney  General 


JLO’tesba 


INSURANCE; 


Amendment  of  Articles  of  Incorporation  of  Merchants 
Mutual  Casualty  Company. 


February  14,  1952 


FILED 


7 _/v~ 


Honorable  C,  Lawrence  Leggett 
Superintendent , Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Kr.  Leggett: 

Pursuant  to  your  request  of  recent  date,  the  attached 
copies  of  proceedings  of  policyholders  and  directors  cf 
the  Merchants  Mutual  Casualty  Company  have  been  reviewed. 

It  is  the  opinion  of  this  office  that  the  Aaendaent 
of  Articles  of  Incorporation  of  Merchants  Mutual  Casualty 
Coapany,  evidenced  by  the  attached  copies  of  proceedings 
of  policy holdor s and  directors  of  said  company,  by  which 
the  name  of  said  corporation  is  changed  to  Aaerican 
Mutual  Casualty  Coapany,  is  In  accordance  with  provisions 
contained  in  Section  379.205  to  Section  379.310,  R^Mo 
1949,  and  is  not  inconsistent  with  the  Constitution  and 
laws  of  thiB  State  and  the  United  3tutes. 

Respectfully  submitted, 


JULIAN  L.  0* HALLEY 

Assistant  Attorney  Conor  1 

APPROVED: 


J.  L.  T*YL,u 
Attorney  General 


JLO'Msba 


r / 


INSURANCE:  Amendment  of  Articles  of  Inc3rptT*ation  of  Insurance 
Company  of  St.  Louis,  Missouri 


February  13,  1952 

> ^ I 


Honorable  C.  Lawrence  Leggett 
Superintendent,  bivision  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

The  attached  certificate  of  amendment  disclosing 
proceedings  had  by  the  Board  of  Directors  and  Stock- 
hold  era  of  Insurance  Company  of  St.  Louis,  ..hereby  the 
general  purposes  and  powers  of  such  insurance  company 
have  been  amended  and  restated  have  been  examined 
pursuant  to  your  request. 

It  is  the  opinion  of  tnis  office  that  the  amendment 
of  the  articles  of  Incorporation  of  Insurance  Company  of 
St.  Louis,  as  evidenced  by  the  attached  certificate  of 
amendment,  is  in  accordance  i.ith  the  provisions  of 
Lections  379.010  to  379.160,  HoMQ  1949^  and  is  not 
inconsistent  with  the  Constitution  and  laws  of  this 
otate  and  of  the  United  Gtates. 

Respectfully  submitted, 


JULIAN  L.  0*MaLL£Y 
Assistant  Attorney  General 


APPhJVoD: 


j.  t.  — 

Attorney  General 


JLJ'M:ba 


■ I 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of  the  Postal 
Life  and  Casualty  Insurance  Company. 


FILED 


February  18,  1952 


I Vr-T'!' 


Honorable  C.  Lawrence  Leggett 
superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Kissouri 

Dear  Xr.  Leggett: 

heceipt  is  acknowledged  of  your  letter  of  February  14, 
in  which  you  enclosed  three  copies  of  proceedings  of  the 
Board  of  Directors  and  proceedings  of  the  Stockholders  of 
the  Postal  Life  and  Casualty  Insurance  Company,  such 
proceedings  authorizing  an  increase  in  capital  stock 
of  said  corporation  from  4300, 000  to  $500,000. 

Upon  review  of  attached  copies  of  proceedings  of  the 
Board  of  Directors  and  proceedings  of  the  stockholders  of 
the  Postal  Life  and  Casualty  Insurance  Company,  it  is  the 
opinion  of  this  office  that  such  procsedings  are  in 
accordance  with  the  provisions  of  Chapter  376,  HdMo  1949, 
and  not  Inconsistent  with  the  Constitution  and  laws  of 
this  state  and  the  United  otatea. 

hespect fully  submitted. 


JULIAli  L.  J ’MALLET 
Assistant  ittomey  General 


AP.  ROVED: 


rr~;  t.yl-jk — 

Attorney  General 


JL JvM:ba 


— % 

INSURANCE:  Amendment  of  Articles  of  St.  Louis  Fire  and  Marine 
Insurance  Company. 


February  16,  1952 


/ ru 


honorable  C.  ~n*rence  Leggett 
superintendent.  Division  of  Insurance 
Department  of  business  and  .-daini  strut  ion 
Jefferson  City,  Missouri 

bear  Mr.  Leggett : 

Tne  attached  certificate  of  aaeiabaont  disclosing 
proceedings  had  oy  the  Board  of  Directors  and  -tock 
holders  of  the  Jt.  Louis  Fire  and  marine  Insurance 
Loup any  whereby  the  general  purposes  and  powers  of  such 
insurance  company  nave  b*«n  amended  and  restated  have  been 
oxsulned  pursuant  to  your  request. 

It  is  the  opinion  of  this  office  tnat  the  amendment 
of  tae  rticlea  of  incorporation  of  the  3t.  Louis  Fire 
and  Karins  insurunce  Company,  as  evidenced  by  the  attached 
certificate  of  ur-endwent,  is  in  accordance  with  the 
provisions  of  .actions  379*010  to  379. loo,  RSMo  19*9,  and 
is  not  inconsistent  with  the  Constitution  and  laws  of  this 
Ltatu  and  of  the  United  Ltates. 

u aspect fully  submitted, 


JULlAti  L.  C*MALLLT 
Assistant  t ttorney  General 


APPiwViiD: 


J.  T/.YLlL 
Attorney  General 


JLO*K:ba 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of  Central 
Mutual  Casualty  Company. 


February  21,  1952 


7 - 7-/"  ^ ^ 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

Receipt  is  acknowledged  of  your  letter  of  February 
19,  in  which  you  transaitted  three  copies  of  proceedings 
of  directors  and  policyholders  of  Central  Mutual  Casualty 
Company,  held  on  January  22,  1952,  such  proceedings 
amending  the  Articles  of  Incorporation  of  said  corporation 
so  ns  to  permit  the  writing  of  fire  and  allied  lines  of 
insurance  under  authority  contained  in  section  379.010, 
RSMo  1949. 

The  attached  copies  of  proceedings  have  been  examined 
and  it  is  the  opinion  of  this  office  that  such  proceedings 
amending  the  Articles  of  Incorporation  of  Central  Mutual 
Casualty  Company  are  in  accordance  with  the  provisions 
of  Section  379.010,  RSMo  1949,  and  Sections  379.205  to 
section  379.310,  RSMo  1949,  and  not  inconsistent  with 
the  Constitution  and  laws  of  this  state  and  of  the 
United  States. 

Respectfully  submitted, 


JULIAN  L.  O'KaLLET 

Assistant  Attorney  General 

APPROVED  : 


TTTrTTYTjH 

Attorney  General 


JLo*M:ba 


■ v- " • 

INSURANCE: 


IV 


m 


* V A * 

T \:  r-  - v 

Amendment  of  Articles  of  Incorporation  of  Mid-Continent 
Casualty  Company.  \ 


March  7,  1952 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Sir: 

The  attached  certified  copies  of  proceedings  of  the  Board 
of  Directors  and  Stockholders  of  the  Mid-Continent  Casualty 
Company  forwarded  to  this  office  by  your  counsel's  letter  of 
February  26,  1952,  disclose  that  amendments  have  been  made  to 
the  Articles  of  Incorporation  of  Mid-Continent  Casualty  Company, 
an  insurance  company,  organised  and  existing  under  Section 
379.010  through  Section  379.200,  RSMo  1949,  whereby  said 
corporation  increased  its  capital  stock  from  fifty  thousand 
(50,000)  shares  to  one  hundred  thousand  (100,000)  shares  and 
it  is  further  determined  that  the  par  value  of  each  share 
shall  be  reduced  from  five  ($5)  dollars  to  four  ($4)  dollars 
the  result  being  to  increase  the  aggregate  authorised  capita 
from  Two  hundred  fifty  thousand  ($250,000)  dollars  to  Four 
hundred  thousand  ($400,000)  dollars,  and  to  amend  Article  Four 
(4)  of  its  Articles  of  Incorporation  in  conformity  therewith. 

The  documents  mentioned  aforesaid  have  been  examined  and 
found  to  be  in  accordance  with  the  provisions  of  Section  379.010 
to  Section  379.200,  RSMo  1949,  and  not  inconsistent  with  the 
Constitution  and  laws  of  this  state  and  the  United  States. 

Respectfully  submitted, 


JULIAN  L.  0* MALLET 
Assistant  Attorney  General 

APPROVED: 


j.  a.  f ayLor 

Attorney  General 


JLO'M:ba 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of 

Washington  Fire  and  Marine  Insurance  Company. 


April  23,  1952 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

Toe  following  opinion  is  rendered  In  reply  to  the 
request  ooming  from  your  office  on  Maroh  22,  1952,  on 
which  date  this  offioe  was  asked  to  cinder  a formal 
opinion  touching  the  regularity  of  proceedings  of  di- 
rectors and  stockholders  of  Washington  Fire  and  Ma- 
rine Insurance  Company,  held  on  February  1$,  1952, 
and  Maroh  11,  1952,  respectively.  Such  proceedings 
were  had  with  a view  to  increasing  the  capital  atook 
of  Washington  Fire  and  Marine  Insurance  Comoany  from 
$500,000.00  to  $1,000,000.00. 

Upon  a review  of  a certified  copy  of  the  proceed- 
ings, both  of  the  stockholders'  and  directors'  meetings, 
at  which  it  was  determined  to  increase  the  oapital  stock 
of  Washington  fire  and  Marine  Insurance  Company  from 
*>500,000.00  to  $1,000,000.00,  it  is  the  opinion  of  this 
offioe  that  such  proceedings  are  in  accordance  with  tne 
provisions  of  Chapter  375  end  Chapter  379  R3Mo  1949 » ap- 
plicable to  said  company,  and  are  not  inconsistent  with 
the  constitution  and  laws  of  this  State  and  of  the  Unit- 
ed States. 

Respectfully  submitted. 


JULIAN  L.  O' MALLEI 

APPROVED:  Assistant  Attorney  General 


J.  Mm  TAYLOR 
Attorney  General 


JLOrlw 


INSURANCE: 


♦ ' 

•Amendment  of  Articles  of  Incorporation  of  St. 
Fire  and  Marine  Insurance  Company* 


FI  LED 


May  2,  1952  cT,  'vT^ 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett: 

Receipt  is  acknowledged  of  your  Counsel's  letter 
of  May  1,  1952,  in  which  was  enclosed  a certified  copy 
of  the  proceedings  of  directors  and  stockholders  of  St. 
Louis  Fire  and  Marine  Insurance  Company  whereby  said 
corporation  seeks  to  amend  its  Articles  of  Incorpora- 
tion by  Increasing  Its  capital  stock  structure. 

It  is  the  opinion  of  this  department  that  the  pro- 
ceedings of  directors  and  stockholders  of  St.  Louis 
Fire  and  Marine  Insurance  Company  had  on  January  16, 
1952  and  April  lb,  1952,  respectively,  are  in  accord- 
ance with  Sections  379*010  to  379*160  RSMo  1949*  and 
are  not  Inconsistent  with  the  Constitution  and  laws 
of  this  state  and  of  the  United  States. 

Respectfully  submitted. 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 


APPROVED 


J.  E.  TAYLOR 
Attorney  General 


Louis 


JLO’M: lw 


INSURANCE 


Amendment  of  Articles  of  Incorporation  of 
Atlas  Mutual  Insurance  Company. 


May  29.  1952 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Diviaion  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City.  Missouri 

Dear  Mr.  Leggett: 

Pursuant  to  your  request  of  May  12,  1952.  made 
through  your  assistant  oounsel.  Mr.  Bernard  L.  Cohen, 
this  office  has  reviewed  the  proceedings  had  at  the 
annual  meeting  of  policyholders  of  Atlas  Mutual  In- 
surance Company  held  on  January  8.  1951* 

It  is  the  opinion  of  this  office  that  the  pro- 
ceedings of  policyholders  of  Atlas  Mutual  Insurance 
Company  held  at  their  annual  meeting  on  January  6, 
1951.  whereby  the  articles  of  incorporation  of  said 
company  were  amended,  are  in  substantial  compliance 
with  the  laws  applicable  thereto,  found  in  Seotion 
379*^10  to  Section  379*^0,  RSMo  194-9.  and  are  not 
incona latent  with  the  Conatitution  and  Laws  of  Mis- 
souri and  of  the  United  States. 

Respectfully  submitted. 


FILED 


JULIAN  L.  O’MALLEY 
Assistant  Attorney  General 


A?  RUVED: 


J.  L.  TAYLOR 
Attorney  Oeneral 


f 


V ' 

* - » f • I 

INSURANCE:  Amendment  of  Articles  of  Incorporation  of  Transit 
Casualty  Company. 


July  9,  1952 


Honorable  C.  Lawrence  Leggett 
Superintendent*  Division  of  Insurance 
Department  of  Business  and  Adalni strati on 
Jefferson  City*  Missouri 

Dear  Slri 

Tne  certified  copy  of  proaeedlnga  of  the  board  of  directors 
and  stockholders  of  Transit  Casualty  Company  forwarded  to  tnis 
olfice  by  your  counsels  letter  of  July  2*  195 2*  discloses  that 
aaendaents  have  been  made  to  the  Artiolea  of  Incorporation  of 
Trans 1 t Casualty  Company*  an  insurance  company  organized  end 
existing  under  Sections  379.010  to  379*200*  RSMo*  1947#  was re by 
said  oorporatlon  increased  its  capital  a took  from  lta  present 
amount  of  live  Hundred  T nous and  Dollars  (*500*000.00)  divided 
into  fifty  thousand  (50*000)  shares  of  the  par  value  of  Ten 
Dollars  ($10.00)  per  snare  to  One  Million  Dollars  ($1*000*000) 
divided  into  one  hundred  thousand  (100*000)  shares  of  tne  per 
value  of  Ten  Dollars  ($10.00)  per  share*  the  entire  amount  of 
such  increase  to  be  fully  paid  up  in  oash  by  transferring  Five 
hundred  Thousand  Dollars  (1500*000.00)  from  the  surplus  account 
of  the  Company  to  the  stated  capital  aooount*  and  to  amend  Arti- 
cle 17  of  its  Artiolea  of  Incorporation  in  conformity  therewith* 

The  documents  mentioned  aforesaid  have  been  examined  and 
found  to  be  in  accordance  with  the  provisions  of  Seotion  379*010 
to  Seotion  379*200*  RSMo,  1949*  and  not  inoonalatent  with  the 
Constitution  and  laws  of  this  state  and  the  United  States. 

Respectfully  submitted, 


JULIAN  L.  0«KALLUT 

Aaeistent  Attorney  ueneral 


FILED 


kf  ROVi  O: 


J.  i,  TAl  Lull 

Attorney  General 


JLQ'Milw 


> 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of 

Washington  Fire  and  Marine  Insurance  Company# 


FILED 


August  14*  19^2 


Honorable  C.  Lawrence  Leggett 
Superintendent,  Division  of  Insurance 
Depa  t.nent  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett t 

The  following  opinion  is  rendered  in  reply  to  the 
request  eoming  from  your  office  on  August  7*  1952*  on 
whieh  date  this  office  was  asked  to  render  a formal 
opinion  touohing  the  regularity  of  proceedings  of  di- 
rectors and  stockholders  of  Washington  fire  and  Marine 
Insurance  Company*  held  on  July  18*  1952  and  August  1* 
1952*  respectively.  Such  proceedings  were  had  with  a 
view  to  amending  Section  (3)  of  the  Articles  of  Incorpo- 
ration of  said  company  by  authorising  additional  types 
of  Insurance  coverage  to  be  written  by  said  company. 

Upon  a review  of  a certified  copy  of  the  proceed- 
ings* both  of  the  directors*  and  stockholders*  meetings* 
at  which  Seotlon  (3)  of  the  Articles  of  Incorporation 
of  "ashing ton  fire  and  Marine  Insurance  Company  was  a- 
mended  as  outlined  in  said  proceedings*  it  is  the  opinion 
of  this  office  that  such  proceedings  are  in  accordance 
with  the  provisions  of  Chapter  379,  R3Mo*  1949*  applicable 
to  said  company,  and  are  not  Inconsistent  with  the  con- 
stitution and  laws  of  this  State  and  of  the  United  States. 

Respectfully  submitted. 


JULIAN  L.  0*4ALLu  Y 

Assistant  Attorney  general 


APPROVED: 


J.  L.  TAYLoR 
Attorney  General 


JLOUilw 


INSURANCE:  Articles  of  Incorporation  of  Empire  Casualty 
Insurance  Company. 


September  10,  1)52. 


Cj-  I t'S0* 


rionorable  0.  Lawrence  Le^ett 
Superintendent,  Division  ol  Insurance 
Department  ol  Business  sad  Administration 
Jefleraon  City,  Missouri 

Peer  Mr.  Leggetts 

Inis  will  a o Knowledge  tue  transmission  to  tuls 
office  of  an  executed  copy  of  declaration  of  inten- 
tion, and  articles  of  incorporation  of  tna  proposed 
Lmpire  Casualty  Insurance  Company,  a stock  insurance 
oompaay  to  be  formed  under  tne  provisions  of  sections 
3/7*010  tnrougb  section  377*200  HSMo  IMit  »itn  proof 
of  publication  of  notice  of  such  declaration  as  re- 
quired by  law. 

Tne  aforesaid  documents  have  bean  examined  pursuant 
to  autnorlty  contained  in  section  3/7*065  RSMo  17l7*  and 
have  bean  found  to  be  in  accordance  with  tne  provisions 
of  sections  377*010  to  3/7.160  K3Mo  1747*  and  not  incon- 
sistent vltn  tne  constitution  and  lavs  of  tills  state  and 
of  tne  United  States* 

Respectfully  submitted, 


JULIAN  L.  0'Maoutf 
assistant  Attorney  General 

APPROVED i 


J.  I.  TAXLoK 
Attorney  Ueneral 


JLj*M:1v 


I- 


/ 


— f 


INSURANCE:  Amendment  of  Articles  of  Incorporation  of  National 
Home  Life  Assurance  Company. 


November  13,  1 952 


Honorable  C.  Lawrence  Leggett 
.'Superintendent,  Division  of  Insurance 
Department  of  Business  and  Adislnlatratlon 
Jefferson  City,  Missouri 

Dear  Mr*  Leggetts 

Receipt  is  acknowledged  of  your  aaaletant  counsel's 
letter  of  November  10,  1952*  1 a whioh  was  enclosed  a 
certified  copy  of  proceedings,  botn  of  the  • took  bolder  s ’ 
and  directors*  nesting  at  whioh  It  was  date  rained  to  in- 
crease tne  aggregate  number  of  shares  of  a took  which 
National  homo  Life  Assurance  Company  of  the  City  of 
St.  Louis,  State  of  Missouri  shall  have  authority  to 
issue  from  200,000  to  500,000  of  a par  value  of  #1.00 
each. 

A review  has  bean  made  of  the  proceedings  referred 
to  in  the  preceding  paragraph,  and  it  la  the  opinion  of 
this  department  that  such  proceedings  are  in  accordance 
with  the  provisions  of  Chapter  37#  1949*  ****  »• 

not  inconsistent  with  the  Constitution  and  laws  of  this 
state  and  tne  United  States. 


Respectfully  submitted, 

JULIAN  L.  0*MALL2tf 
Assistant  Attorney  Oeneral 


AP/NuV2tDi 


Jf.  k.  TAYLOR 
Attorney  Oeneral 


JLCM: lw 


INSURANCE:  Proposed  Articles  of  Incorporation  of  Midland  Mutual 

Insurance  Company. 


November  2b,  1 952 

f/r  s 


Honorable  C.  Lawrence  Leggett 

Superintendent 

Division  of  Insurance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Leggett t 

Inis  oil  ice  acknowledges  receipt  of  your  assistant 
counsel's  letter  of  November  I4,  19£2,  in  wnich  was  for- 
warded  a fully  executed  copy  of  Notice  of  Intention  to> 
get  her  with  proof  of  publication  of  same,  submitted  to 
your  office  in  connection  with  the  formation  of  toe  pro- 
posed Midland  Mutual  Insurance  Company. 

A review  has  been  made  of  the  papers  referred  to 
in  the  preceding  paragraph  and  it  la  tne  opinion  of 
this  oifloe  that  the  proof  of  publication  of  tne  notice 
of  Intention  discloses  on  Its  fees  that  3eotion  3/9*220 
and  379*030  H3Mo  174?,  have  not  been  complied  with  in 
the  following  respeot.  3eotlon  377*220  RSMo  1747*  spe- 
cifically requires  that  the  Notice  of  Intention  be  pub- 
lished as  required  by  Section  379*030  RSMo  1747*  and 
such  latter  seotion  provides  tnat  the  Notioe  of  Inten- 
tion be  published  in  the  county  where  suoh  corporation 
is  proposed  to  be  looeted.  The  Hutioe  of  Intention  dis- 
closes that  the  proposed  corporation  is  to  be  located 
In  Liberty,  Clay  County,  Missouri,  and  the  proof  of 
publication  disolosoa  that  publication  of  said  Motiee 
of  Intention  was  had  in  Jackson  County,  Missouri.  It 
snould  be  furtner  pointed  out  that  the  exeouted  copy 
of  the  Notioe  of  Intention  discloses  repltition  on 
page  and  6 but  that  such  repltition  was  not  carried 
over  in  the  proof  of  publication. 

It  is  tne  opinion  of  tola  ofxloe  that  the  Notice 
of  Intention  to  loren  Midland  Mutual  Insurance  Company, 


aonorablo  C.  Lavrenoe  Leggett 


together  vita  proof  of  publication  thereof,  submitted 
to  tills  ofiioe  on  November  li+*  1952 » are  not  in  proper 
fora  to  be  the  subject  of  the  Attorney  General's  certifi- 
cate required  by  Jeotlon  379*0 ifO,  R3Mo  1949* 

Respectfully  sub  ait  ted, 


JULIAJ  L.  O'MaLLL* 

Assistant  Attorney  deneral 


A rVRoVU): 


J.  £•  TAfLOH 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Old  Security  Life  Insurance 
Company. 


FILED 


December  9*  1952 


/>-  ^ v~v- 


Honorable  C.  Lawrence  Leggett 
Superintendent  of  the  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  -tr*  Leggett: 

This  offioe  acknowledges  receipt  of  your  assistant  Counsel's 
letter  of  recent  date  transmitting  an  executed  copy  of  declaration 
of  intention  of  original  incorporators  to  fora  a Joint  stock 
life  insurance  company  under  the  applicable  provisions  of  Chapter 
376,  RS^o.  19^9,  together  with  proof  of  publication  of  such 
declaration  of  intention  as  required  by  law.  The  name  proposed 
for  such  company  is  Old  Security  Life  Insurance  Company. 

The  documents  referred  to  in  the  preceding  paragraph  have 
been  examined  and  It  appears  that  Section  376*370,  RSMo.  1949* 
has  been  inadvertently  referred  to,  whereas  a correct  reference 
would  have  boen  to  Leotlon  376.670,  RSMo.  1949*  Xt  is  the 
opinion  of  this  offioe  that  such  reference  la  inconsequential 
when  viewed  in  the  light  of  the  company  being  formed  under 
applicable  provi alone  of  Chapter  37o»  RSMo.  1949*  and  such 
documents  are  found  to  be  In  accordance  with  the  provisions 
of  Chapter  376,  R&?io.  1949 • end  not  inconsistent  with  the 
Constitution  and  laws  of  this  State,  and  of  the  United  States. 


Respectfully  submitted. 


APPROVED* 


JULIAN  L.  O'MAL  KY 
Assistant  Attorney  General 


jrfrrmm 

Attorney  General 


INSURANCE:  Articles  of  Incorporation  of  Midland  Mutual 

Insurance  Company* 

v 

f 


honorable  C*  Lawrence  Leggett 
Superintendent  of  tna  Jivision  of  Insurance 
Department  of  Business  and  ndalnistration 
defiers  on  City,  Missouri 

Hear  lri 

Tnia  oliioe  acknowledges  raoaipt  of  your  letter  of 
neoember  23#  1952  in  m ion  you  inclosed  executed  notice 
of  Intention  of  original  incorporators  to  X ora  Midland 
Mutual  Insurance  Company , a corporation  to  carry  on  an 
insurance  business  under  tna  specific  provisions  of 
seetions  379*203  to  379*310,  H5Mo,  1949* 

Pursuant  to  autnority  contained  in  section  379*040, 
K3Mo,  1*49,  tae  Notice  ol  Intention  referred  to  in  tfte 
preceding  paragrapn,  to^etuer  with  proof  of  publication 
tnareof,  have  been  examined  und  are  found  to  be  la  accord- 
ance wlta  .actions  379*205  to  379*310,  ftoMo,  1949*  *ad 
not  inoonslsteut  witn  tae  constitution  and  Iowa  of  tala 
state  and  tae  United  States. 


hespeotfully  submitted. 


JULIAN  o.  d'MALunf 
aasUtuat  **ttornay  General 


A^VROVLD: 


j.  — 

Attorney  General 


JLd»M:lw 


MOTOR  VEHICLES,  ) 

) 

) 

REGISTRATION:  ) 

) 


'FILED  I 


The  director  of  revenue  may  refuse  registration 
of  a motor  vehicle  dealer  when  It  appears  that 
the  applicant  is  not  in  fact  a dealer.  He  may 
suspend  or  revoke  the  registration  of  a dealer 
only  in  specific  cases* 


March  ll|.,  19^2 


Mr.  H.  M.  Long 
Assistant  Supervisor 
Motor  Vehicle  -egistration 
State  Capitol 
Jefferson  City,  Missouri 


Pear  Mr.  Long: 

We  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  Is  as  follows: 

"We  respectfully  request  an  official 
oolnion  on  what  grounds  if  any,  the 
Director  of  Revenue  can  revoke  or 
suspend  the  registration  of  a Motor 
Vehicle  Dealer. 


"Also,  If  he  has  authority  to  refuse 
registration  if  in  his  oninion,  anpli- 
cant  does  not  qualify  as  a Motor 
Vehicle  Dealer  in  fact.  This  Depart- 
ment is  olagued  with  practices  and 
violations  by  certain  Dealers  and  we 
find  the  following:  Namely,  false 
affidavits  and  false  certifications* 

We  mean  by  false  affidavit  that  in 
case  of  re-assignment  of  a motor 
vehicle  by  a Registered  Dealer  that 
in  many  Instances  some  three  or  four 
months  after  such  assignment,  Aonli- 
catlon  is  made  by  affidavit  for  can- 
celling the  re-assignment  on  the 
grounds  that  the  sale  was  not  comoleted, 
and  in  our  investigation  we  find  in 
altogether  too  many  instances,  the 
vehicle  was  used  by  the  nurchaser  and 
returned  as  a trade  In  on  another  vehicle 
or  the  car  was  taken  back  by  the  Dealers 
as  a reDossession* 


Mr.  H.  M,  Long 


"False  certifications  Involve  in  most 
instances,  new  vehicles  where  the 
Franchised  Dealer  certifies  an  Appli- 
cation for  Title  and  a Form  20  to  an 
individual  purchaser.  Then  in  many 
instances  this  Application  for  Title 
and  Form  20  are  destroyed  and  another 
Application  for  Title  and  Form  20  are 
presented  in  the  name  of  a Used  Car 
Dealer,  this  operation  being  verified 
by  investigation  of  this  Department. 

We  are  holding  some  ten  or  twelve 
Aoplications  for  Titles  in  the  name  of 
a Used  Car  Dealer  wherein  our  investiga- 
tion indicates  the  vehicles  to  have 
been  originally  certified  by  the  Fran- 
chised Dealer  to  individuals  as  pur- 
chaser." 


The  law  pertaining  to  the  registration  of  motor  vehicle 
dealers  is  embodied  in  Section  301. ?5>0,  RSMo  191*9 » which  is 
as  follows s 


"1.  All  manufacturers  and  dealers  shall, 
instead  of  registering  each  motor  vehicle 
manufactured  or  dealt  in,  make  applica- 
tion upon  a blank  to  be  Aimished  by  the 
director  of  revenue,  for  a distinctive 
number  for  all  the  motor  vehicles  owned 
or  controlled  by  such  manufacturer  or 
dealer,  said  application  to  contain! 

"(1)  A brief  description  of  each  type 
of  motor  vehicle  manufactured  or  dealt 
in,  including  character  of  the  motive 
power,  amount  thereof,  stated  in  figures 
of  horsepower ; and 

"(2)  The  name  and  business  address 
of  such  manufacturer  or  dealer; 

"3.  The  weight  and  rated  live  load 
capacity  of  commercial  motor  vehicles. 
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Mr.  H.  M.  Long 


"2.  Fees  Rnd  plates  for  manufacturers 
and  dealers:  On  the  payment  of  a 
registration  fee  of  twenty-one  dollars 
there  shall  be  assigned  to  such  manu- 
facturer or  dealer  a certificate  of 
registration  In  such  form  as  the  di- 
rector of  revenue  shall  prescribe, 
and  two  sets  of  number  olates  bearing 
such  number.  As  many  duolicate  sets 
of  number  plates  as  may  be  desired 
may  be  obtained  upon  the  payment  of 
a fee  of  ten  dollars  and  fifty  cents 
for  each  duplicate  set. 

rt3.  Display  of  duplicate  number  plates: 

Such  duplicate  number  plates  may  be  dis- 
played on  any  motor  vehicle  used  In  the 
business  of  the  manufacturer  or  dealer, 
but  shall  not  be  displayed  on  any  motor 
vehicle  or  trailer  used  for  the  private 
purposes  of  any  such  manufacturer, 
dealer  or  their  employees,  or  on  any 
motor  vehicle  or  trailer  hired  or 
loaned  to  others. 

"4»  The  director  of  revenue  shall  use 
all  due  diligence  to  ascertain  whether 
applicant  Is  a dealer  in  fact,  and  he 
may  regulate  the  number  of  olates 
Aim  1 shed  each  dealer.” 

It  1 s herein  provided  that  the  director  of  revenue 
shall  use  all  due  diligence  to  determine  whether  an  appli- 
cant Is  in  fact  a dealer.  This  means  that  the  director 
may  refuse  registration  if  In  his  opinion  the  applicant 
is  not  qualified  as  a dealer  under  the  definition  contained 
In  Section  301.010,  RSMo  19^9 • This  authority  applies  to 
all  applications  made  by  dealers,  including  applications  for 
registration  from  year  to  year. 

The  director  of  revenue  has  authority  under  Section  301 
310,  RSMo  194-9 » to  suspend  the  registration  of  any  owner  who 


Mr.  H.  M.  Long 


neglects  or  refuses  to  apply  for  duplicate  plates  to  replace 
ones  found  to  be  In  such  condition  as  to  hinder  or  make 
difficult  Identification  of  the  same.  The  director  Is  also 
vested  with  authority  under  Section  301. lj.30,  RSMo  19^9 » to 
revoke  the  registration  of  any  owner  or  dealer  who  has  been 
convicted  three  times  within  a period  of  one  year  of  a 
violation  of  any  of  the  motor  vehicle  or  traffic  laws. 

These  statutes  cover  specific  cases  only.  We  are  unable 
to  find  any  law  giving  the  director  of  revenue  any  general 
power  to  suspend  or  revoke  the  registration  of  a motor 
vehicle  dealer. 

The  registration  of  a dealer  merely  gives  him  the  right 
to  use  a dealer* s license  plate  on  the  cars  operated  In  the 
course  of  his  business.  It  does  not  authorize  him  to  engage 
In  the  business  of  buying  and  selling  automobiles.  That 
right  lies  beyond  the  province  of  registration,  and  the 
rem cation  of  his  registration  could  not  enjoin  him  from 
doing  such  business. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  director  of 
revenue  Is  authorized  to  refuse  registration  of  a motor 
vehicle  dealer  when  It  appears  that  the  applicant  Is  not 
In  fact  a qualified  dealer.  It  Is  also  our  opinion  that 
the  director  of  rovenue  may  suspend  or  revoke  the  registra- 
tion of  a motor  vehicle  dealer  wily  In  speolfic  cases 
described  In  Sections  301.310  and  301.ii.30,  RSMo  19^9. 

Respectfully  submitted. 


APPROVED: 


B.  A.  TAYLOR 

Assistant  Attorney  General 


J . 'b. 

Attorney  General 


BAT/fwh 


PROBATE  COURT: 
RECORDS: 


Justices  of  the  peace  records  and 

Srobate  court  minute  books  may  not 
e destroyed. 


January  17,  1952 


Honorable  Aubrey  R.  Marshall,  Judge 
Probate  and  Magistrate  Courts 
Randolph  County 
Moberly,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department  which  request  reads  in  part  as 
follows: 

"A  great  deal  of  the  very  limited  space 
in  our  vault  is  taken  up  with  minute 
books  of  the  Probate  Court  and  Justices 
of  the  Peace  records. 

nIn  regard  to  the  minute  books  of  the 
Probate  Court  * * * might  they  be  de- 
stroyed or  stored  in  the  basement  of 
the  court  house  at  Huntsville,  Mo., 

(preferably  be  destroyed.) 

"In  regard  to  records  of  the  Justices 
of  the  Peace.  We  have  been  unable  to 
keep  all  of  these  in  the  vault  but  after 
the  civil  judgments  have  been  transcripted 
to  a record  of  the  Magistrate  Court  shall  we 
continue  to  keep  them  or  as  many  of  them  as 
we  can,  in  the  vault?  When,  if  ever,  may 
they  be  destroyed?" 

Laws  of  Missouri,  1945,  page  765,- Section  7,  provided  that 
at  the  expiration  of  their  terms,  all  justices  of  the  peace  shall 


Honorable  Aubrey  R.  Marshall 


deliver  to  the  clerk  of  the  magistrate  court  of  their  county  all 
dockets,  records  and  documents  appertaining  to  their  office.  This 
law,  as  amended  is  now  found  in  Section  482,070,  RSMo  1949,  which 
provides  as  follows: 

"The  clerk  of  the  magistrate  court  shall 
prepare  and  keep  in  a well-bound  book 
an  abstract  and  index  of  all  unsatisfied 
judgments  in  civil  cases  appearing  in  the 
records  of  justices  of  the  peace  which  have 
been  delivered  to  him,  and  which  were 
rendered  at  any  time  after  the  first  day 
of  January  3935*  Such  abstract  and  index 
shall  show  the  names  of  the  parties  to  each 
action  in  which  the  judgment  was  rendered, 
arranged  so  that  the  names  of  the  parties 
in  whose  favor  the  judgment  was  rendered 
shall  appear  in  alphabetical  order,  the 
date  of  the  judgment,  the  amount  thereof 
and  an  aporopriate  reference  to  the  book 
or  record  where  the  record  of  such  judg- 
ment may  be  found." 

Said  clerk  of  the  magistrate  court  shall  prepare  and  keep 
an  abstract  and  index  of  all  unsatisfied  judgments  in  civil 
cases  appearing  in  the  records  of  justices  of  the  peace  which 
have  been  delivered  to  him.  It  is  further  noted  that  this 
section  further  provides  that  such  abstracts  and  indexes  shall 
contain  appropriate  references  to  the  book  of  record  where  the 
record  of  such  judgment  may  be  found  absent  any  specific  pro- 
vision authorising  a destruction  of  such  documents.  This  pro- 
vision indicates  that  such  records  shall  be  preserved.  This 
conclusion  is  further  exemplified  by  paragraph  2,  of  Section 
482.070,  RSMo  1949,  requiring  the  county  court  to  provide 
storage  space  for  such  records  as  follows: 

"The  county  court  shall  provide  an 
adequate  and  safe  storage  place  for  the 
books  and  records  of  justices  of  the 
peace  which  shall  be  readily  accessible 
to  the  magistrate  court." 

Section  109,150,  RSMo  1949,  provides  that  the  county  courts 
are  authorized  to  destroy,  after  five  years,  certain  designated 
papers.  However,  said  section  does  not  authorize  the  destruction 
of  records  in  the  possession  of  the  magistrate  court  since  the 
magistrate  court  is  a court  of  record  over  which  the  county  court 
would  have  no  jurisdiction. 
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Honorable  Aubrey  R.  Marshall 


Section  476*010,  RSMo  1949*  provides  that  the  judge  of 
the  probate  court  shall  keep  a record  of  the  proceedings  in  said 
court.  The  judge  or  clerk  of  the  probate  court  in  making  entries 
in  the  minute  book  is  acting  in  his  official  capacity  and  there- 
fore, such  minute  books  would  be  deemed  public  records.  We  have 
been  unable  to  find  any  provision  authorizing  the  destruction 
of  the  records  of  courts  of  record  such  as  minute  books  of  the 
probate  court.  Therefore,  we  are  of  the  opinion  that  such  minute 
books  shall  be  preserved.  This  rule  is  found  in  45  Am.  Jur. , 
Records,  Section  12,  Page  425* 

"Public  records  and  documents  are  the 
property  of  the  state  and  not  of  the 
individual  who  happens,  at  the  moment, 
to  have  them  in  his  possession,  and  when 
they  are  deposited  in  the  place  designated 
for  them  by  law,  there  they  must  remain, 
and  can  be  removed  only  under  authority 
of  an  act  of  the  legislature  and  in  the 
manner  and  for  the  purpose  designated  by 
law.  The  custodian  of  a public  record 
cannot  destroy  it,  deface  it,  or  give  it 
up  without  authority  from  the  same  source 
which  required  it  to  be  made.  * * *" 

We  find  no  provision  which  requires  the  probate  court  to 
keep  its  minute  books  in  a vault.  However,  in  preserving  such 
records  a safe  storage  space  should  be  provided  in  order  to 
secure  their  preservation. 

It  is  the  duty  of  the  county  to  provide  offices  or  space 
where  such  officers  as  the  judge  of  the  probate  court  may  prop- 
erly carry  on  and  perform  the  duties  and  functions  of  their 
office,  Section  49.510,  RSMo  1949*  We  see  no  reason  why  storage 
space  could  not  be  provided  any  place  within  the  court  house 
where  court  is  regularly  held;  provided,  that  such  space  is 
reasonably  safe  and  under  the  supervision  and  control  of  the 
magistrate  or  probate  court. 


CONCLUSIcat 

Therefore,  it  is  the  opinion  of  this  department  that  the 
records  of  the  justices  of  the  peace  delivered  to  the  magistrate 
court  and  the  minute  books  of  the  probate  court,  being  public 
records,  may  not  be  destroyed,  there  being  no  authority  for  such 
destruction. 
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Honorable 


Aubrey  R.  Marshall 


We  are  further  of  the  opinion  that  the  minute  books  of  the 
probate  court  may  be  stored  in  the  basement  of  the  court  house; 
provided,  that  such  space  shall  be  reasonably  safe  for  the  pre- 
servation of  such  records  and  under  the  supervision  and  control 
of  the  probate  court* 


Respectfully  submitted. 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DDGthr 


4 


REGISTRATION  OF  PRIVATE  It  is  not  necessary  that  private 
DETECTIVE  AGENCIES:  detective  agencies  register  in  the 

office  of  the  Secretary  of  State, 
which  agencies  are  operating  in 
Kansas  City,  Missouri 

FI  LED  August  is,  1952  _ , s ~ 


Honorable  J.  Paul  Markway,  Chief  Clerk 
Offioe  of  Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Siri 


This  department  is  in  receipt  of  your  recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request: 

"Seotion  319.010,  R3.  Mo.  1949,  provides 
that  all  private  detective  agenoies  in 
cities  of  200,000  to  400,000  population 
must  be  registered  in  this  offioe.  There 
is  only  one  city  which  fell  in  this  clas- 
sification — Kansas  City,  According  to 
the  new  census  figures,  Kansas  City  now 
has  more  than  4°0,000  Inhabitants. 

"We  respectfully  request  your  opinion  as 
to  whether  or  not  this  statute  still 
applies  to  Kansas  City." 

Seotion  319.010,  RSMo  1949,  to  which  you  refer,  reads* 


"It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  oonduot,  operate, 
manage  or  advertise  the  fact  that  they 
are  engaged  in  the  operation  or  manage- 
ment of  any  private  detective  agency  or 
bureau  in  any  city  of  this  state  having 
a population  of  two  hundred  thousand  and 
less  than  four  hundred  thousand,  unless 
they  shall  register  their  name  and  set 
forth  in  the  application  for  registration 
thereof  the  names  of  all  persons  Interested 
in  the  management  and  operation  of  any 
such  private  detective  agency,  whioh  said 
registration  shall  be  filed  In  the  office 
of  the  secretary  of  state  and  a fee  of  two 
collars  shall  be  paid  to  the  state  collector 
of  revenue.  The  secretary  of  state  then 
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shall  Issue  a certificate  shoving  such 
registration  provided  any  such  person, 
firm  or  corporation  shall  exhibit  with 
said  application  for  registration  a tax 
receipt  showing  payment  of  taxes  by  any 
such  person,  firm  or  corporation  for  a 
period  of  at  least  five  years  prior  to 
such  application  for  registration. 

Thereupon  it  shall  be  the  duty  of  any 
such  applicant  for  license  to  present 
such  certificate  of  registration  to  the 
board  of  police  commissioners  or  other 
officials  of  said  city  for  the  right  to 
license  said  business,  provided  they 
otherwise  comply  with  the  males  and 
regulations  prescribed  by  said  licens- 
ing authorities," 

The  above  section  is  an  exact  copy  of  the  law  as  passed 
by  the  Legislature  in  1925.  However,  no  appellate  oases  have 
been d eoided  under  it.  From  the  language  of  the  statute  it 
appears  to  be  perfectly  plain  that  registration  of  detective 
agencies  is  confined  to  cities  which  have  a population  of 
between  200,000  and  lj.00,000,  Since  Kansas  City,  Missouri, 
has  a population  in  excess  of  lj.00,000,  the  above  section 
would  not  apply. 


conclusion 

It  is  the  opinion  of  this  department  that  it  is  not 
necessary  that  private  detective  agencies  register  in  the 
office  of  the  Secretary  of  State,  which  agencies  are  operat- 
ing in  Kansas  City,  Missouri. 

Respectfully  submitted, 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 


Attorney  General 
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CRIMINAL  CASES  COLLECTIBLE 
PROM  THE  COUNTY  COURT  IN 
CERTAIN  INSTANCES: 
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Magistrate  fee  in  magistrate  cases  an 
information  filed  by  prosecuting  attorney 
where  fine  and  costs  are  assessed  against 
defendants  of  #2.50  allowed  under  Section 
k83*6lO,  RSMo,  194-9*  is  proper  charge. 
#2.50  is  proper  charge  to  be  collected 
from  the  county  court  on  cost  bill  sub- 
mitted under  Section  550.030,  RSMo,  19^4-9 - 
#2.50  cost  collected  in  these  criminal 
matters  should  be  collected  by  magis- 
trate and  accounted  for  by  him  to  the 
persons  and  in  the  ways  mentioned  in 
Section  14.83. 6lS,  RSMo,  19^4-9 • 


September  If,  1952 


honorable  Aubrey  R.  Marsoall 
Probate  and  Magistrate  Judge 
Moberly,  Missouri 

Dear  Sir: 

Upon  reassignment  your  request  has  come  to  me  for  an 
opinion*  Your  request  is  stated  as  follows: 

"On  information  filed  by  the  Proseouting 
Attorney  when  the  defendant  is  fined,  say 
#25*00  and  costs  and  cannot  pay  the  fine 
he  is  committed  to  jail,  serving  full 
time; 

"And  in  case  where  defendant  is  sentenced 
to  a certain  number  of  days  in  jail  and 
serves  full  time  - 

"In  each  case  the  Magistrate  Fee  is  $2*50, 
which  heretofore  this  court  has  collected 
from  the  County  Court  on  cost  bill  sub- 
mitted. Is  this  #2.50  a proper  charge 
against  the  County,  or  may  this  Item  be 
omitted  from  the  fee  bill  submitted  to  the 
County?" 

Section  If83*6l0,  RSMo,  19lf9*  reads,  in  part,  as  follows: 

"2.  In  each  criminal  proceeding  and  in 
eacn  preliminary  hearing  instituted  in 
any  magistrate  court,  a magistrate  court 
fee  of  two  dollars  and  fifty  cents  snail 
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be  allowed  and  collected  to  be  in  full 
for  the  services  of  the  magistrate  or  the 
clerk  of  said  court.  Such  fees  shall  be 
charged,  collected  and  disposition  there- 
of shall  be  made  as  provided  by  law  applic- 
able thereto." 

It  is  our  opinion  that  the  above  quoted  part  of  the  statute 
allows  you  to  collect  the  $2.50  for  services  in  full  of  the  magis 
trate  and  clerk  in  each  criminal  proceeding. 

Section  550.030,  RSMo,  1949*  reads  as  follows: 

"When  the  defendant  is  sentenced  to  im- 
prisonment in  the  county  jail,  or  to  pay 
a fine,  or  both,  and  is  unable  to  pay  the 
costs,  the  county  in  wnich  the  indictment 
was  found  or  information  filed  snail  pay 
the  costs,  except  such  as  were  incurred 
on  the  part  of  the  defendant." 

This  statute  allows  you  to  tax  against  and  collect  from  the 
county  upon  proper  cost  bill  the  $2.5 0 mentioned  heretofore,  the 
same  to  be  paid  by  the  county  court  in  the  cases  mentioned  in 
your  request.  This  should  be  done,  and  the  amount  collected  by 
you,  as  the  same  has  to  be  accounted  for  under  Section  l±83,6l$, 
RSMo,  1949*  which  section  provides  as  follows: 

" # & * * 

"2.  txcept  as  provided  in  section  4®3» &2Q, 
it  shall  be  the  duty  of  each  clerk  of  the 
magistrate  court,  with  the  approval  of  the 
magistrate  to  charge  upon  Dehalf  of  the 
state  every  fee  that  accrues  in  his  office 
and  to  receive  the  same,  and  at  tne  end  of 
each  month,  pay  over  to  the  director  of 
revenue  all  moneys  collected  by  him  as  fees, 
taking  two  receipts  therefor,  one  of  wnich 
he  snail  immediately  file  with  the  state 
treasurer  and  shall  at  the  end  of  each  month 
make  out  an  itemized  and  accurate  list  of  all 
fees  collected  by  him,  or  by  the  magistrate, 
giving  the  name  of  the  person  or  persons  pay- 
ing the  same,  and  turn  the  same  over  to  the 
director  of  revenue,  said  report  to  be  veri- 
fied by  affidavit. 

"3.  On  or  before  the  thirty-first  day  of 
January  of  eacn  year  the  clerk  of  the  magis- 
trate court  snail  file  a verified  report 
with  the  director  of  revenue  showing  all 
fees  due  and  unpaid  in  his  office  in  cases 
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wnere  tne  liability  therefor  nas  been 
finally  determined  and  established  dur- 
ing the  preceding  year,  snowing  tne  name 
of  the  person  or  persons  owing  same  and 
stating  that  ne  has  been  unable,  after 
the  exercise  of  diligence,  to  oollect  the 
same.  Tne  director  of  revenue  shall  collect 
such  unpaid  fees  and  shall  have  tne  sane 
rights  in  connection  with  the  judgment  tnere- 
for  as  the  prevailing  party  in  the  litigation. 

"4*  All  magistrate  fees  received  by  the  di- 
rector of  revenue  shall  be  deposited  by  him 
with  the  state  treasurer  in  a special  fund 
to  be  denominated  'magistrate  fund',  and  all 
moneys  in  said  fund  snail  be  used  exclusively 
for  the  payment  of  salaries  of  magistrates, 
their  clerks,  deputies  and  employees  and  for 
the  payment  of  tne  cost  of  any  surety  bonds 
furnished  by  a clerk  or  deputy  clerk;  pro* 
vided,  however,  that  such  salaries  may  also 
be  paid  from  the  general  revenue  of  the  state 
whenever  either  the  balance  In  the  magistrate 
fund  or  t.ie  appropriation  from  such  fund  is 
insufficient  to  pay  suoa  salaries." 

Our  opinion  is  tnat  the  above  quoted  sections  of  tnis  statute 
matte  it  Imperative  that  you  pay  over  tc  tne  persona  named  tnerein, 
in  the  ways  stated,  all  %2.50  fees  collected  by  virtue  of  Section 
supra.  As  you  see,  the  fees  collected  from  the  county  in 
tnese  matters  are  not  payable  by  you  back  into  the  county  treasury. 

CONCLUSION 


It  is  tnerefore  the  opinion  of  tnis  department  tnat; 


(1.)  In  magistrate  cases  an  information  filed  by  the  prose- 
cuting attorney  wnere  tne  defendant  Is  fined  and  assessed  costs; 
cannot  pay  same  and  is  committed  to  jail,  the  magistrate's  lee 
of  $2.50  provided  for  under  Section  463.010,  supra,  is  a proper 
charge. 

(2.)  The  $2.50  mentioned  in  (1)  above  is  a proper  charge  to 
be  collected  from  the  county  court  on  cost  bill  submitted  under 
Section  550.030,  RSilo,  194-9* 

( 3-)  The  Jj-2.50  costs  collected  in  criminal  matters  by  the 
magistrate  snould  be  accounted  for  by  him  to  the  persons  and  in 
the  ways  mentioned  in  Section  4-33*615*  RSMo,  194-9* 

Respectfully  submitted. 


APPROVAL; 

j.  k.  Mian 

Attorney  General 


A.  BAKTIOU  ALAN 
Assistant  Attorney  General 
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PROSECUTING  ATTORNEYS 


FILED 

£ 9 


1 

% 


It  is  improper  for  a prosecuting  attorney 
: to  represent,  at  a sanity  hearing  held 
within  his  county,  the  person  whose 
sanity  is  the  subject  of  inquiry;  also, 
it  is  improper  for  a prosecuting  attorney 
to  represent,  in  his  private  capacity, 
an  Informant  in  a sanity  hearing,  but 
M it  is  the  duty  of  a prosecuting 
attorney  to  represent  the  state  and/or 
county  at  all  sanity  hearings  held  within 
his  county. 


January  7,  1952 


Honorable  Roy  W.  McGhee,  Jr. 
Prosecuting  Attorney 
Wayne  County 
Greenville,  Missouri 


Dear  Sir: 

This  department  is  In  receipt  of  your  reoent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"I  would  appreciate  an  opinion  from  your 
office  relative  to  the  duties  of  the  prose- 
cuting attorney.  If  any,  in  a sanity  hear- 
ing conducted  by  virtue  of  3eotlon  458*020, 

R.S.Mo.  1949. 

"Is  It  proper  for  the  proseouting  attorney 
to  act  as  attorney  for  either  informant  or 
informee  in  such  hearing,  and  charge  a fee 
for  said  services?" 

In  response  to  our  request  that  you  further  enlighten  us 
regarding  the  meaning  of  the  word  "Informee"  as  used  by  you 
In  your  letter  quoted  above,  you  have  written  us  as  follows: 

"The  word  •informee*  first  came  before  ray 
eyes  in  either  the  Missouri  Digest,  the 
Mo.  R.S.A, , or  one  of  the  oases  oited 
therein,  and  I confess  I thought  It  a bit 
unusual  myself* 

"In  order  to  clarify  matters,  let  us  ohange 
It  to  read  'the  alleged  Inane  person. » 

Your  assumption  was,  of  course,  correot." 

Section  458,020,  RSMo  1949#  to  which  you  refer  above, 
states: 
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"If  Information  In  writing,  verified  by 
the  informant  on  his  best  information 
and  belief,  be  given  to  the  probate 
court  that  any  person  in  Its  county  is 
an  idiot,  lunatic  or  person  of  unsound 
mind,  and  incapable  of  managing  his 
affairs,  and  praying  that  an  inquiry 
thereinto  be  had,  the  court,  if  satis- 
fied there  is  good  cause  for  the  exer- 
cise of  its  jurisdiction,  shall  cause 
the  facts  to  be  inquired  into  by  a jury; 
provided,  that  if  neither  the  party 
giving  the  Information  In  writing,  nor 
the  party  whose  sanity  is  being  inquired 
into  call  for  or  demand  a jury,  then  the 
facts  may  be  inquired  into  by  the  court 
sitting  as  a Jury." 

We  would  also  direct  your  attention  to  Section  14.58.014.0, 

RSMo  1914.9 » which  states: 

"Whenever  any  Judge  of  the  county  court, 
magistrate,  sheriff,  coroner  or  constable 
shall  discover  any  persons,  resident  of 
his  county,  to  be  of  unsound  mind,  es  in 
section  I4.58.020  mentioned,  it  shall  be 
his  duty  to  malce  application  to  the  pro- 
bate court  for  the  exercise  of  Its  juris- 
diction; and  thereupon  the  like  proceed- 
ings shall  be  had  as  in  the  case  of  infor- 
mation by  unofficial  persons." 

In  response  to  your  question,  we  would  first  point  out  that 
a sanity  hearing,  such  as  Is  provided  for  by  Section  14.56* 020, 
supra,  is  a proceeding  b£  the  state , and  that  It  Is  a civil  suit 

In  this  regard  the  court,  in  the  case  of  State  vs.  Holtkamp 
51  S.W.  (2d)  13,  l.c.  19*  stated: 

"*  * * A lunacy  proceeding  is  a civil, 
ae  distinguished  from  a criminal  pro- 
ceeding; yet  it  is  a proceeding  in 
oersonam  by  the  state;  the  public  is 
Interested  in  the  welfare  of  the  person 
alleged  to  be  insane.  32  C.J.  627-631H 
State  ex  rel.  v.  Guinotte,  257  Mo.  loc. 
cit.  11,  1U,  165  S.W.  718,  51  L.R.A. 

(N.S.)  1191.  Ann.  Cas.  1915D,  658.  * * *" 
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In  the  oase  of  State  vs.  Skinker,  126  S.V.  (2d)  1156,  l.o. 
1161,  the  court  stated: 

"#■  * «•  But  It  is  also  true  that  in 
these  lunacy  proceedings,  the  state, 
as  Parens  patriae the  community, 

-society",-  has  an  interest,  both  to 
protect  the  insane  person  and  to  pro- 
tect the  public  from  possible  injury 
and  to  the  end  that  such  person  may 
not,  through  mental  incapacity,  waste 
his  estate  and  become  a charge  upon 
the  public.  Bee  State  ex  rel.  Paxton 
v.  Guinotte,  257  Mo.  1,  165  S.W.  718, 

51  L.R.A. , N.S. , 1191,  ?nn.  Cas*  1915D, 

658.  # # 

In  the  case  of  State  ex  rel.  v.  Guinotte,  257  Mo.  1,  l.c. 
11,  the  court  stated: 

"#  # # Who  ere  the  parties  In  interest 
In  an  inquest  de  lunatico  under  our 
statute?  MeniTestly,  (a)  the  public 
at  large,  that  it  may  not  suffer  in 
person  or  property  from  the  dangerous 
vagaries  or  mania  of  the  individual 
alleged  to  be  of  unsound  mind,  and  for 
that  such  person  by  a dissipation  of 
his  property,  may  not  become  a charge 
upon  the  public  purse,  # » 

We  would  next  direct  your  attention  to  the  following  por- 
tion of  Section  56.060,  RSMo  19li-9,  which  section  pertains  to 
the  duties  of  prosecuting  attorneys: 

"The  prosecuting  attorneys  shall  com- 
mence and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties  in  which  the  county  or  state 
may  be  concerned,  defend  ell  suits 
against  the  state  or  county,  *■ 

We  also  direct  your  attention  to  Sections  5 6.070 , 56.080, 
and  56.090,  RSMo  I9l£  , which  state: 

"56.070.  To  represent  county,  civil 
suits  etc.  - He  shall  prosecute  or  de- 
fend, as  the  case  may  require,  all  civil 
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suits  In  which  the  county  Is  Interested, 
represent  generally  the  county  In  all 
matters  of  law.  Investigate  all  claims 
against  the  county,  draw  all  contracts  re- 
lating to  the  business  of  the  county,  end 
shall  give  his  opinion,  wL thout  fee.  In 
matters  of  law  In  which  the  county  Is  In- 
terested, and  In  writing  when  demanded,  to 
the  county  court,  or  any  judge  thereof, 
except  in  counties  In  which  there  may  be  a 
county  counselor.  He  3hall  also  attend  and 
prosecute,  on  behalf  of  the  state,  all  cases 
before  the  magistrate  courts,  when  the  state 
Is  made  a party  thereto;  provided,  comity 
courts  of  any  county  in  this  state  owning 
swamp  or  overflowed  lands  may  employ  sped el 
counsel  or  attorneys  to  represent  said  county 
or  counties  In  prosecuting  or  defending  any 
suit  or  suits  by  or  against  said  county  or 
counties  for  the  recovery  or  preservation  of 
any  or  all  of  said  swamp  or  overflowed  land?, 
and  quieting  the  title  of  the  said  county  or 
counties  thereto,  and  to  pay  such  special 
counsel  or  attorneys  reasonable  compensation 
for  their  services,  to  be  paid  out  of  any 
funds  arising  from  the  sale  of  said  swamp 
or  overflowed  lands,  or  out  of  the  general 
revenue  fund  of  said  county  or  counties." 

"5>6.080.  Duties-habeas  corpus.-  In  all 
oriminal  cases  where  any  person  or  persona 
are  brought  up  on  writ  s of  habeas  corpus 
before  a judge  of  any  court  or  record.  It 
shall  be  the  duty  of  such  attorney  to  attend 
upon  the  hearing  of  such  application  on  be- 
half of  the  state." 

"£6.090.  Must  be  present,  when.-  No  magis- 
trate or  judge  of  a court  of  record  having 
Jurisdiction  shall  allow  any  such  eases  as 
are  alluded  to  In  sections  >6-070  and  £6.080 
to  be  tried  before  him,  unless  the  prose- 
cuting attorney  shall  be  present,  or  soma 
one  properly  qualified  to  prosecute  for  him; 
and  It  shall  be  the  duty  of  any  magistrate, 
before  trying  such  cases  as  are  alluded  to 
in  sections  >6.070  and  £6.080,  to  give  due 
notice  to  the  prosecuting  attorney." 
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It  will  be  noted  thst  we  have  held  above  that  a sanity 
hearing  is  a civil  proceeding  by  the  state.  It  will  also  be 
noted  that  Section  £6.060,  suura,  requires  the  prosecuting 
attorney  to  commence  and  prosecute  all  civil  actions  In  their 
respective  counties  in  which  the  county  or  state  may  be  con- 
cerned. And  that  Section  56.070,  supra,  require s the  prose- 
cuting attorney  to  prosecute  or  defend,  as  the  case  may  require 
all  civil  suits  In  which  the  county  is  interested. 

In  regard  to  the  above  quoted  portion  of  Section  56.070, 
we  may  here  note  that  while  the  section  uses  the  word  "county” 
and  omits  the  word  "state",  in  contradistinction  to  Section 
56.060,  which  uses  the  words  "state"  and  "county",  that  the 
courts  have  construed  Section  56.070  as  referring  to  the  state 
as  well  as  to  the  county,  although  the  word  "state"  is  omitted 
from  the  section.  In  the  case  of  State  ex  rel.  v.  Wurdeman, 

183  Mo.  App.  28,  the  court  had  occasion  to  construe  Section 
1007,  R.  . Mo.  1909#  which  section  Is  identical  with  Section 
56.070,  supra.  After  quoting  Section  1007*  the  court  stated, 
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"It  is  to  be  observed  that  section  1007, 
above  copied,  makes  it  the  duty  of  the 
prosecuting  attorney  to  defend  all  suits 
against  the  State  or  county , and,  indeed, 
it  is  conceded  in  the  instant  case  that. 

If  the  mandamus  proceeding  in  the  circuit 
court  against  the  three  judges  of  the  county 
court  were  a suit  against  the  county,  no  one 
could  deny  or  gainsay  the  right  of  the  prose- 
cuting attorney  to  control  and  manage  the 
defense  there.  * # 

(Underscoring,  ours.) 

We  feel,  too,  that  our  position  that  when  Section  56.070, 
supra,  uses  the  word  "county"  it  also  means  "state".  In  view 
of  the  fact  that  a county  is  e legal  subdivision  of  the  state, 
being  made  so  by  Article  VI,  Sec.  1,  of  the  Constitution  of 
Missouri,  1945#  which  states: 

"The  existing  counties  are  hereby  recog- 
nized as  legal  subdivisions  of  the  state." 

It  will  also  be  noted  that  Section  56.090,  supra,  prohibits 
any  judge  of  a court  of  record  from  permitting  any  case  coming 
within  the  provisions  of  Section  56.070  being  heard  before  him 


Honorable  Roy  W.  McGhee,  Jr. 


unless  the  prosecuting  attorney  or  his  representative  shall  be 
present,  we  also  note  that  a probate  court  is  a court  of  record, 
being  made  so  by  Article  V,  Section  17,  of  the  Constitution  of 
Missouri. 

From  all  of  the  above,  we  feel  that  it  is  abundantly  clear 
that  it  is  the  duty  of  the  prosecuting  attorney  to  attend  and 
participate  in,  on  behalf  of  the  state  and/or  county,  all  civil 
suits  arising  in  his  county,  in  which  the  state  or  county  is 
interested  or  concerned.  That  the  state  is  interested  and  con- 
cerned in  a sanity  hearing  has  been  affirmed  by  the  courts  in 
the  cases  of  State  v.  Holtkamp,  State  v.  Skinker,  and  State  v. 
Guinot te , supra . 

That  the  county  in  which  the  sanity  hearing  Is  held  is  also 
interested  end  concerned,  seems  obvious.  It  will  he  recalled 
that  in  the  Holtkamp  case  the  court  stated  that  a sanity  hear- 
ing was  one  in  which  ’’the  public  is  interested";  that  the  Skinker 
case  stated  that  a sanity  hearing  was  one  in  which  the  "community, 
society”  had  an  interest;  and  that  the  Guinotte  case  held  that  the 
"public  at  large"  was  interested  in  such  a case.  Certainly  the 
county  in  which  a sanity  hearing  was  held  would  be  included  in 
the  embracing  words  "the  public,  the  community,  society,  the  pub- 
lic at  large." 

Furthermore,  the  county  in  which  a sanity  hearing  is  held 
has  a very  practical  and  material  interest  and  concern  in  such 
a hearing.  Section  458.080,  RSMo  1949*  states? 

"Vhen  any  person  shall  be  found  to  be 
insane  according  to  the  preceding  pro- 
visions, the  costs  of  the  proceedings 
shall  be  paid  out  of  his  estate,  or  if 
that  be  insufficient,  by  the  county." 

This  section  means  that  if,  at  a sanity  hearing,  the  person 
whose  sanity  is  in  question  is  found  to  be  insane,  the  costs  of 
such  hearing  shall  be  paid  by  the  county  if  the  estate  of  the 
insane  person  shall  be  found  insufficient  to  pay  such  costs, 
ind  in  every  sanity  hearing  that  is  ever  held,  the  county  may 
be  required  to  pay  the  costs.  The  law  provides  (Section  l|£ti.08o, 
supra)  that  if  the  person  is  found  to  be  insane  the  costs  of  the 
hearing  shall  be  paid  out  of  his  estate  if  the  estate  be  sufficient 
for  that  purpose,  but  in  no  case  is  it  ever  positively  known, 
until  after  the  sanity  hearing,  whether  or  not  the  estate  is  suf- 
ficient to  pay  the  costs  of  the  hearing.  Section  J4.58.O9O,  R?Mo 
1949,  states? 
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"If  the  person  alleged  to  be  Insane  shall 
be  discharged,  the  cost  shall  be  paid  by 
the  person  at  whose  instance  the  proceed- 
ing Is  had,  unless  said  person  be  an 
officer,  acting  officially  according  to 
the  provisions  of  this  chapter,  in  which 
oase  the  costs  shell  be  paid  by  the  county." 

This  section  means,  in  part,  that  If  a sanity  hearing  is 
held  at  the  Instigation  of  a private  Individual,  and  that  if 
at  the  hearing  the  person  whose  sanity  is  the  subject  of  In- 
quiry is  found  to  be  sane,  that  the  costs  of  the  hearing  shall 
be  paid  by  the  person  at  whose  request  the  hearing  was  held. 

But  here  again,  it  is  impossible  to  know,  prior  to  the  hearing, 
whether  the  person  who  instigated  the  hearing  has  sufficient 
resources  with  which  to  pay  the  costs  of  the  hearing  if  they 
be  adjudged  against  him,  because  the  law  nowhere  gives  the  pro- 
bate judge  the  power,  prior  to  a sanity  hearing,  to  require  the 
informant  to  make  proof  of  his  financial  security  or  to  deposit 
in  escrow  a sum  sufficient  to  cover  the  costs  of  such  a hearing. 

Section  458.090  also  provides  that  when  the  informant  is  ai 
"officer,"  which,  by  Section  458.040,  supra,  means  any  judge  of 
the  county  court,  a magistrate,  a sheriff,  coroner,  or  constable, 
and  at  the  hearing  the  person  informed  against  is  found  to  be 
sane,  that  the  county  shall  pay  the  costs  of  the  hearing. 

Reverting  again  to  the  kinker  case,  supra,  we  find  the 
court  saying  that: 

"The  state,  the  county  society  has  an  in- 
terest * ft  ft  to  the  end  that  such  person 
may  not,  through  mental  incapacity,  waste 
his  estate  and  become  a charge  upon  the 
public." 

And  the  Guinotte  case,  supra,  affirms,  in  answer  to  the  ques- 
tion as  to  who  are  the  parties  in  interest  in  a sanity  hearing, 
that  one  such  party  manifestly  is  "the  public  at  large,  that  it 
may  not  suffer  in  . . . property  ...  for  that  such  person  by 
a dissipation  of  hia  property  may  not  became  a charge  upon  the 
public  purse."  Both  cases  also  affirm  the  interest  of  "the 
public"  to  the  end  that  it  not  suffer  from  the  "vagaries"  of 
an  insane  person,  and  that  the  insane  person  himself  may  not 
suffer. 

We  could  further  extend  this  line  of  reasoning  by  pointing 
out  that  Section  56.070,  supra,  requires  the  prosecuting  attorney 
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to  give  his  opinion.  In  natters  of  law  in  which  the  county  is 
interested,  to  the  county  court  or  to  any  judge  thereof;  that 
if  a county  Judge,  acting  in  his  official  capacity,  is  the 
informant  in  a sanity  head  ng,  which  is  a matter  of  law  in 
which  the  county  is  interested,  and  called  upon  the  prosecuting 
attorney  for  his  opinion  in  regard  to  that  particular  matter, 
which  he  has  a right  to  do  and  which  the  prosecuting  attorney 
is  obliged  to  give,  and  that  if  the  prosecuting  attorney  were 
engaged  in  his  private  capacity  in  representing  the  person 
whose  sanity  was  the  subject  of  inquiry,  that  the  prosecuting 
attorney  would  be  put  in  the  anomalous  position  of  having  to 
represent  two  possibly  conflicting  interests,  i.e.,  the  inter- 
est of  the  county  and  the  interest  of  the  person  who  was  the 
subject  of  the  sanity  hearing.  Neither  must  we  lose  sight  of 
the  obligation  of  the  prosecuting  attcmsy,  as  stated  in  Section 
56.070,  supra,  to  "represent  generally  the  county  in  all  matters 
of  law." 

Prom  the  above,  we  arrive  at  the  conclusion  that  it  is  not 
proper  for  a prosecuting  attorney  to  represent,  at  a sanity 
hearing,  the  person  whose  sanity  is  the  subject  of  inquiry, 
because  it  is  the  duty  of  the  prosecuting  attorney  to  repre- 
sent the  state  and/or  county  in  ell  matters  in  which  the  state 
and/or  county  is  interested  and  concerned,  and  because  the 
state  and/or  county  is  interested  and  concerned  in  a sanity 
hearing,  for  the  reasons  set  forth  above. 

Since  it  is  the  duty  of  a prosecuting  attorney  to  repre- 
sent the  state  and/or  county  at  all  sanity  hearings  held 
within  his  county,  it  follows  that  it  would  not  be  proper 
for  a prosecuting  attorney  to  represent  a private  informant 
in  his,  the  prosecuting  attorneys,  private  capacity.  To  the 
extent,  whatever  it  may  be,  that  a private  informant  is  iden- 
tified with  the  state  and/or  county  in  a sanity  hearing,  it 
nay  perhaps  be  said  that  the  prosecuting  attorney  does  repre- 
sent such  private  informant.  When  the  informant  is  any  one  of 
the  "officers"  enumerated  above  it  might  more  nearly  be  said 
that  the  prosecuting  attorney  did  represent,  in  his  official, 
not  in  his  private  capacity,  such  informant. 

Alt  hough  we  do  not  feel  that  a close  construction  of  the 
law  is  necessary  in  order  to  exclude  a prosecuting  attorney 
from  privately  representing  an  inf om ant  or  a person  informed 
against  in  a sanity  hearing  since  it  appears  to  us  to  be  clear, 
under  the  law,  that  he  should  not  do  so,  yet  we  do  feel  that 
if  a close  construction  was  necessary  in  order  to  arrive  at 
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this  conclusion  that  3uch  close  construction  should  be  made, 
since  much  evil  can  ensue  to  the  public  when  a prosecuting 
attorney  departs  from  the  broad  duties  of  his  office  to  rep- 
resent private  Interests  which  are,  or  which  may  be,  inimical 
to  the  interest  of  the  public  which  the  prosecuting  attorney 
is  in  duty  bound  to  serve* 

W«  will  here  note  that  on  December  28,  1937*  this  depart- 
ment rendered  an  opinion  to  Honorable  Alvin  H.  Juergensmeyer, 
Prosecuting  Attorney  of  Warren  County,  which  opinion  held: 

"The  prosecuting  attorney  of  a county  containing  a population 
of  less  than  100,000  cannot  be  appointed  by  the  county  court 
to  represent  insane  persons  in  a sanity  hearing." 

At  the  time  when  the  above  opinion  was  written,  sanity 
hearings  were  held  before  the  county  court.  The  conclusion 
of  the  above  opinion  was  based  upon  the  theory  that  for  a 
prosecuting  attorney  to  represent  an  alleged  insane  person 
at  a sanity  hearing  would  result  in  a conflict  of  duties  end 
would  therefore  be  improper.  Y.e  feel  that,  although  sanity 
hearings  ere  now  held  before  the  probate  court,  the  sane 
reasoning  is  applicable. 

In  an  opinion  rendered  by  this  department  on  January  l6, 
19U-7*  to  Honorable  Gordon  J . Massey,  Prosecuting  Attorney  of 
Christian  County,  this  department  held  that  it  was  improper 
for  a prosecuting  attorney  to  represent  an  indigent  person  at 
a sanity  hearing  because  the  county  was  liable  to  pay  the  eosta 
of  such  hearing  and  that  therefore  the  county  had  an  interest 
in  the  proceedings. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  it  is  improper 
for  a prosecuting  attorney  to  represent,  at  a sanity  hearing 
held  within  his  county,  the  person  whose  sanity  is  the  sub- 
ject of  inquiry. 

It  is  the  further  opinion  of  this  department  that  it  ie 
improper  for  a prosecuting  attorney  to  represent,  in  his  pri- 
vate capacity,  an  informant  in  a sanity  hearing,  but  that  it 
is  the  duty  of  a prosecuting  attorney  to  represent  the  state 
and/or  county  at  all  sanity  hearings  held  within  his  county. 

Respectfully  submitted. 


HUGH  P.  WILLIAMSON 

APPROVED*  , Assistant  Attorney  General 

C 

J.  K.  tayLOSr,  ' tborney  General 
HFWab 
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TAXATION  : Retail  dealer  in  m&r  aut.omob.iles  at  fixed 

RETAIL  DEALER  IN  NEW  place  of  business,  a merchant  within  meaning 
AUTOMOBILES  A MERCHANT:  of  Section  150.010,  RSMo  1949,  for  tax 
AUTOMOBILES  TAXABLE:  purposes,  and  new  automobiles  are  "merchandise” 

Not  being  exempt  under  any  statutes,  said 
automobiles  are  liable  for  taxation.  Duty  of 
dealer  to  list  stock  of  tmm  automobiles  in 
statement  to  county  assessor,  as  provided  by 
Section  150.050,  RSMo  1949» 
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Honorable  Roy  W.  McGhee,  Jr. 

Prosecuting  Attorney 
Greenville,  Missouri 

Dear  Sir: 

4 

Your  request  for  a legal  opinion  of  this  department  has 
been  received,  which  reads  as  follows: 

"re:  Applicability  of  Section  150.050, 

R.S.  Mo.  1949,  to  retail  automobile  dealers. 

"I  would  like  an  opinion  on  whether  the 
above  statute  requires  automobile  dealers  to 
include  in  their  list  of  taxable  property 
automobiles  held  by  them  for  resole  during 
the  period  prescribed  by  the  statute,  i.e., 
the  highest  number  held  by  them  between  the 
first  Monday  in  January  end  the  first  Monday 
in  May  (at  any  one  time). 

"Apparently  it  has  been  the  belief  of  the 
local  dealers  for  some  time  that  their  stock 
of  automobiles  was  exempt.  I can  find  no 
authorization  in  the  statutes  for  such 
exemption.  Hence  my  letter  to  you. 

"My  thanks  for  the  many  services  rendered 
me  by  your  office  in  the  past." 

In  the  case  of  State  v.  Union  Electric  Company,  220  S.W.  (2d) 
1,  it  was  held  that  all  property,  except  such  as  is  specifically 
exempted  by  the  Constitution  and  statutes,  is  subject  to  taxation. 
At  l.c.  3,  the  court  said: 
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"*  * * all  property,  except  such  as  is 
specifically  exempted  by  the  Constitution 

fnd  the  statutes  enacted  pursuant  thereto. 

s subject  to  taxation.  State  ex  rel. 
hiegeunsin  v.  Mission  Free  School,  162  Mo. 

332,  337,  62  S.tf.  998,  999;  2 Cooley, 

Taxation,  Secs.  550-551.  *It  is  the  well- 
settled  policy  of  our  law  that  taxes  shall  be 
leyied  and  collected  for  public  purposes  on 
all  property  within  the  territorial  juris- 
diction of  the  state,  except  that  expressly 
enumerated  as  exempt*  /Jl6  Mo.  853,  293  S.W. 

4017  even  though  all  such  property  must  be 
subjected  to  the  various  specific  taxes  by 
law.  State  ex  rel.  Union  Electric  L.  & P. 

Co.  v.  Baker,  supra.  In  that  case  it  was 
specifically  held,  As  the  statutes  then  and 
now  plainly  provide,  that  all  the  property  of 
the  Union  Electric  Light  and  Power  Company, 
including  all  its  distributable  property,  had 
been  designated  for  and  subjected  to  taxation, 
and,  that  there  were  no  exemptions,— * and  all 
property,  real  and  tangible  personal,  owned  by 
* * * electric  power  and  light  companies,  * * * 
shall  be  subject  to  taxation  for  state,  county, 
municipal  and  other  local  purposes  to  the  same 
extent  as  the  property  of  private  persons.* 

Mo.  H.S.A.  B I 11295,  11280.1.  The  mere  fact  that 
distributable  property,  unlike  the  ordinary 
property  of  private  persons,  is  assessed  and 
apportioned  by  the  State  Tax  Commission  does 
not  mean  that  such  property  is  withdrawn  from 
the  county *3  taxing  power. ** 

(Underscoring  ours.) 


Section  137.100,  KSMo  1949,  provides  what  property  shall  be 
exempt  from  taxation,  and  reads  as  follows: 

"Certain  property  exempt  from  taxes.— The 
following  subjects  shall  be  exempt  from 
taxation  for  state,  county  or  local  purposes; 

"(1)  Lands  and  other  property  belonging  to 
this  state; 


"(2)  Lands  and  other  property  belonging  to 
any  city,  county  or  other  political  subdivision 
in  this  state,  including  market  houses,  town 
halls  and  other  public  structures,  with  their 
furniture  and  equipments  and  on  public  squares 
and  lots  kept  open  for  health,  use  or  ornament; 
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"(3)  Lands  or  lots  of  ground  granted  by  the 
United  States  or  this  state  to  any  county,  city 
or  town,  village  or  township,  for  the  purpose 
of  education,  until  disposed  of  to  individuals 
by  sale  or  lease; 

"(4)  Nonprofit  cemeteries; 

"(5)  The  real  estate  and  tangible  personal 
property  which  is  used  exclusively  for  agricultural 
or  horticultural  societies  heretofore  organized,  or 
which  may  be  hereafter  organized  in  this  state; 

n(6)  All  property,  real  and  personal  actually  and 
regularly  used  exclusively  for  religious  worship, 
for  schools  and  colleges,  or  for  purposes  purely 
charitable,  and  not  held  for  private  or  corporate 
profit  shall  be  exempted  from  taxation  for  state, 
city,  county,  school,  and  local  purposes;  provided, 
however,  that  the  exemption  herein  granted  shall 
not  include  real  property  not  actually  used  or 
occupied  for  the  purpose  of  the  organization  but 
held  or  used  as  Investment  even  though  the  income 
or  rentals  received  therefrom  be  used  wholly  for 
religious,  educational  or  charitable  purposes." 

It  is  readily  seen  that  the  new  automobiles  in  the  dealers' 
stock,  referred  to  in  your  letter,  do  not  fall  within  any  of  the 
classes  of  property  exempt  from  taxation  under  the  last  quoted 
section  of  the  statute. 

Section  150.010,  HSMo  1949,  defines  the  term,  "merchant", 
and  reads  as  follows: 

"Every  person,  corporation,  copartnership,  or 
association  of  persons,  who  shall  deal  in  the 
selling  of  goods,  wares  and  merchandise  at  any 
store,  stand  or  place  occupied  for  that  purpose, 
is  declared  to  be  a merchant.  Every  person, 
corporation,  copartnership  or  association  of 
persons  doing  business  in  this  state  who  shall,  ‘ 
as  a practice  in  the  conduct  of  such  business, 
make  or  cause  to  be  made  any  wholesale  or  retail 
sales  of  goods,  wares  and  merchandise  to  any 
person,  corporation,  copa  tnenfcip  or  association 
of  persons,  shall  be  deemed  to  be  a merchant 
whether  said  sales  be  accommodation  sales. 
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whether  they  be  made  from  a stock  of  goods  on 
hand  or  by  ordering  goods  from  another  source, 
and  whether  the  subject  of  said  sales  be 
similar  or  different  types  of  goods  than  the 
type,  if  any,  regularly  manufactured,  processed 
or  sold  by  said  seller," 

Under  the  provisions  of  Section  150,020,  RSMo  1949,  the 
term  "merchant"  is  construed  to  mean  all  merchants,  except 
physicians  as  to  medicines  used  in  their  practice;  and  farmers 
as  to  the  products  raised  and  sold  by  them. under  Section  150.030, 

Section  150.040,  RSMo  1949,  provides  the  amount  of  taxes 
to  be  paid  by  merchants  and  reads  as  follows: 

"Merchants  shall  pay  an  ad  valorem  tax  equal 
to  that  which  is  levied  upon  real  estate,  on  the 
highest  amount  of  all  goods,  wares  and  merchandise 
which  they  may  have  in  their  possession  or  under 
their  control,  whether  owned  by  them  or  consigned 
to  them  for  sale,  at  any  time  between  the  first 
Monday  in  January  and  the  first  Monday  in  April 
in  each  year;  provided,  that  no  commission 
merchant  shall  be  required  to  pay  any  tax  on  any 
unmanufactured  article,  the  growth  or  produce  of 
this  or  any  other  state,  which  may  have  been 
consigned  for  sale,  and  in  which  he  has  no 
ownership  or  interest  other  than  his  commission." 

Section  150.050  (1),  RSMo  1949,  provides  the  procedure  to  be 
followed  by  the  merchant  in  listing  merchandise  in  his  statement 
of  taxable  property  given  to  the  assessor  each  year,  and  reads 
as  follows: 

"On  the  first  Monday  in  May,  1946,  and  on  the 
same  date  each  year  thereafter,  it  shall  be  the 
duty  of  each  person,  corporation  or  copartnership 
or  persons,  as  provided  by  sections  150.010  to 
150.290,  to  furnish  to  the  assessor  of  the  county 
in  which  said  license  may  have  been  granted,  a 
statement  of  the  greatest  amount  of  goods,  wares, 
and  merchandise,  which  he  or  they  may  have  had  on 
hand  at  any  one  time  between  the  first  Monday  in 
January  and  the  first  Monday  in  April  next  pre- 
ceding; said  statement  snail  include  goods,  wares, 
and  merchandise  owned  by  such  merchant,  and  con- 
signed to  him  or  them  for  sale  by  other  parties." 
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Automobiles  offered  for  sale  by  an  automobile  dealer  are 
merchandise  within  the  meaning  of  the  terms  "goods,  wares  and 
merchandise"  and  such  was  the  holding  of  the  court  in  the  cases 
of  Associates  Discount  Corporation  v.  C.  E.  Fay  Co.,  30  N.  E. 

(2d)  876,  and  Jeffery  v.  M.  W.  Leahy  &.  Co.,  155  N.E.  638.  We 
quote  from  the  first  case  (30  N.E.  (2d)  l.c.  880)  as  follows: 

"The  so  called  factor's  act,  3.L.  (Ter. Ed.) 
c.  104  in  I 1,  provides  *A  factor  or  other 
agent  intrusted  with  the  possession  of 
merchandise  or  of  a bill  of  lading  consigning 
merchandise  to  him  with  authority  to  sell  the 
same  shall  be  deemed  the  true  owner  of  such 
merchandise,  so  far  as  to  give  validity  to 
any  bona  fide  contract  of  sale  made  by  him. ' 

One  who  is  the  so  called  trustee  under  a trust 
receipt,  with  authority  to  sell  ***** 
is  a 'factor  or  other  agent ' within  that 
section.  *****  of  course  the  automobile 
was  'merchandise. ' ****** 

It  ie  assumed  that  the  retail  dealei a referred  to  in  the 
opinion  request  conduct  their  business  at  a building  or  other 
fixed  place  of  business  occupied  for  that  purpose,  and  that,  since 
their  stock  of  goods,  wares  and  merchandise  consists  of  new  auto- 
mobiles, in  the  retail  selling  of  wnich  said  dealers  are  engaged, 
it  is  our  thought  tnat  for  the  purposes  of  taxation,  said  dealers 
are  merchants  within  the  meaning  of  Section  150.010,  and  that  since 
new  automobiles  in  such  a dealer's  stock  of  merchandise  have  never 
been  declared  exempt  by  any  Missouri  statutes,  that  said  automo- 
biles are  liable  for  taxation,  and  that  such  dealers  must  follow 
the  procedure  provided  in  the  above-mentioned  statutes,  particu- 
larly that  in  Section  150.050  (1),  KSMo  1949,  in  reporting  said 
automobiles  to  the  county  assessor  for  assessment. 


CONCLUSION 
* — — — ■ ■■ 

It  is  therefore  the  opinion  of  this  department  that  one 
engaged  in  the  retail  selling  of  ms  automobiles  at  a building 
or  other  fixed  place  occupied  for  that  purpose  is  a merchant 
within  the  meaning  of  Section  150.010,  hoMo  1949*  defining  the 
term,  "merchant,"  for  the  purposes  of  taxation;  that  the  sv 
automobiles  constituting  such  dealer's  stock  are  goods,  wares 
and  merchandise  within  the  meaning  of  said  section,  and,  since 
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no  Missouri  statutes  specifically  exempt  merchandise  of  this 
kind,  said  tmm  automobiles  are  liable  for  taxation,  and  it  is 
the  duty  of  such  retail  automobile  dealer  to  furnish  the  county 
assessor  with  a statement  each  year,  showing  the  greatest  number 
of  jh»  automobiles  he  may  have  had  on  hand  at  any  one  time 
between  the  first  Monday  in  January  and  the  first  Monday  in 
April,  owned  or  consigned  to  him  for  sale,  as  provided  by 
Section  150.050,  RSMo  1949. 


Respectfully  submitted, 


PAUL  N.  CHITWOOD 

Assistant  Attorney  General 

APPROVED : 


^ 1 ' 

T."£.  T/.YL6H 

Attorney  General 
PNC:ba 
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FEES  OF:  CORONERS:  Coroner  can  only  be  allows!  and  paid  fees 

STENOGRAPHERS  IN  MAGISTRATE  provided  by  Sec.  53.540  RSMo  1949  for 
COURT,  HOMICIDE  CASES:  writing  down  witnesses  testimony  at  in- 

quest; to  be  paid  by  county  when  estate 
of  deceased  person  insufficient  and  no 
one  liable  or  able  to  pay  costs.  Examining 
magistrate  in  homicide  case  may  appoint 
stenographer  to  take  down  and  certify 
testimony  under  Sec.  435.150  RSMo  1949* 
Stenographer  to  be  allowed  and  paid  only 
fees  provided  by  section;  fees  taxed  as 
costs  and  paid  as  other  costs. 

April  22,  1952 


Honorable  Roy  W.  McGhee,  Jr., 

Prosecuting  Attorney  of 
Wayne  County 
Greenville,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for  a 
legal  oninion  of  this  department,  which  reads  in  part  as  follows: 

"There  has  been  some  difficulty  expe- 
rienced by  the  County  in  determining 
what  fees  to  allow  (properly)  to  the 
stenographer  employed  from  time  to  time 
on  inquests  and  homicide  preliminary 
examinations. 

"Accordingly,  I have  searched  the  statutes 
and  found  the  following: 

(1)  Section  53.540.  Inquests:  100  @ 

100  words. 

(2)  Section  435.150.  Court  Reports  and 
Stenographers.  When  called  by  the 
magistrate  in  homicide  cases:  150 

© 100  words  and  figures. 

(3)  Section  436.090.  Notaries  Public. 

For  copies  of  records  and  papers; 

150  @ 100  words. 

(4)  Section  492.590.  Depositions:  (a) 
Attendance  fee  up  to  43*00  per 
hour,  (b)  Transcription  fee:  600 
per  25-line  page,  250  per  25-line 
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page  for  carbon  copy. 

"Question:  May  the  fees  allowed  by  Section 
590  by  paid  stenographers  by  the  county  for 
work  at  inquests  and  preliminary  hearings, 
or  do  the  provisions  of  Sections  5&.540  and 
4&5.150  remain  in  effect?" 

Section  53.330,  RSKo  1949,  gives  every  coroner  the  power  to 
issue  his  summons  for  witnesses,  commanding  them  to  appear  before 
him  at  the  inquests  and  to  give  testimony  within  their  knowledge 
concerning  the  matter  of  inquiry. 

Section  53.350,  RSKo  1949,  provides  that  the  testimony  of 
such  witnesses  shall  be  written  down  and  subscribed  by  them  and 
reads  as  follows: 

"The  evidence  of  such  witnesses  shall  be 
taken  down  in  writing  and  subscribed  by 
them,  and  if  it  relate  to  the  trial  of 
any  person  concerned  in  the  death,  then 
the  coroner  shall  bind  such  witnesses, 
by  recognizance,  in  a reasonable  sum  for 
their  appearance  before  the  court  having 
criminal  jurisdiction  of  the  county  where 
the  felony  aopear3  to  have  been  committed, 
at  the  next  term  thereof,  there  to  give 
evidence;  and  he  shall  return  to  the  3ame 
court  the  inquisition,  written  evidence 
and  recognizance  by  him  taken." 

Section  53.540,  RSMo  1949,  provides  the  fee  that  shall  be 
allowed  the  coroner  for  taking  down  the  witnesses*  testimony,  and 
reads  as  follows: 

"For  taking  down  the  testimony  at 
an  inquest,  the  coroner  shall  be 
allowed  ten  cents  for  every  hundred 
words,  and  twenty-five  cents  for  certi- 
fying the  same." 

have  given  careful  consideration  to  the  provisions  of 
Sections  436.090,  RSKo  1949,  and  492.590,  RSMo  1949,  referred  to  in 
your  letter,  and  since  we  are  of  the  opinion  that  neither  of  said 
sections  have  any  application  or  bearing  upon  the  subject  matter 
of  inquiry,  we  find  it  unnecessary  to  discuss  them  further  herein. 


-2- 


Honorable  Roy  H.  McGhee,  Jr. 


Section  544.370,  RSMo  1949,  requires  the  testimony  given  by 
witnesses  before  an  examinin'  magistrate  in  a homicide  case  to  be 
reduced  to  writing  by  him  or  under  his  direction,  and  reads  as 
follows: 

"In  all  cases  of  homicide,  but  in  no 
other,  the  evidence  given  by  the  several 
witnesses  shall  be  reduced  to  writing  by 
the  magistrate,  or  under  his  direction, 
and  shall  be  signed  by  the  witnesses 
resoectively." 

Section  4&5.150,  RSMo  1949,  authorizes  the  examining  magis- 
trate in  homicide  cases  to  appoint  a competent  stenographer  to 
take  down  such  testimony  in  writing,  and  reads  as  follows: 

"riach  magistrate  may  appoint  a competent 
stenographer  or  reporter  to  write  and 
certify  evidence  of  witnesses  in  cases 
of  homicide  and  such  stenographer  shall 
be  allowed  a fee  of  fifteen  cents  for 
every  one  hundred  words  and  figures. 

Such  fee  shall  be  taxed  as  costs  and 
paid  as  other  costs  in  the  case." 

In  answer  to  your  inquiry,  it  is  our  thought  that  section 
53.540,  supra,  is  the  only  one  which  allows  the  coroner  a fee  for 
taking  down  the  testimony  of  witnesses  at  an  inquest,  and  that  the 
coroner  is  limited  to  the  fee  provided  by  that  section,  and  is  not 
entitled  to  receive  any  other  additional  fee  for  his  services.  In 
those  cases  in  which  the  county  is  liable  for  the  payment  of  the 
costs  of  a coroner’s  inquest,  the  county  court  cannot  legally  allow, 
or  order  paid  out  of  the  county  treasury,  any  other  fees  for  the 
coroner’s  services  in  taking  down  the  testimony  of  the  witnesses 
at  said  inquests,  than  those  provided  by  Section  53.540,  supra. 

In  answer  to  your  inquiry  regarding  the  amount  of  fees  which 
might  be  allowed  and  paid  to  a stenographer  or  reporter  appointed 
by  the  examining  magistrate  in  a homicide  case  for  writing  the 
testimony  of  the  witnesses,  it  is  our  further  thought  that  the 
appointment  of  such  reporter  is  to  be  governed  by  the  provisions  of 
Section  435.150,  supra.  The  fees  are  also  fixed  by  this  section, 
and  the  reporter  cannot  be  allowed  or  paid  any  other,  or  different 
fees  for  his  services  than  those  provided  therein,  and  such  fees 
shall  be  taxed  as  costs,  and  paid  as  other  costs  in  the  case. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  for 
taking  down  the  testimony  of  witnesses  in  writing  given  at  a 
coroner* s inquest,  the  coroner  can  only  be  allowed  and  paid  the 
fees  provided  by  Section  5#. 540,  RSMo  1949,  and  that  the  county 
shall  be  liable  for  the  payment  of  said  fees  and  other  costa  when 
the  deceased  person  over  whose  body  the  inquest  was  held  left  no 
estate  sufficient  to  pay  said  costs,  or  no  person  is  liable  or 
financially  able  to  pay  the  costs  of  said  inquest. 

It  is  the  further  opinion  of  this  department  that  when  a 
magistrate  appoints  a stenographer  to  write  and  certify  the 
testimony  of  witnesses  given  before  such  magistrate  in  a homicide 
case  under  the  provisions  of  Section  4H5.150,  RSMo  1949,  said 
stenographer  shall  be  allowed  and  paid  only  those  fees  for  his 
services  provided  by  said  section,  which  fees  shall  be  taxed  as 
costs  and  naid  as  other  costs  in  the  case. 

Respectfully  submitted. 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED s 

r 4 

]r\.  TAYioa — 

Attorney  General 
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PUBLIC  BUILDINGS:  A bid  proposal  which  does  riot  bid  on  the  entire 

: project  advertised  and  which  does  not  meet 

BIDS:  : reasonable  requirements  is  not  a compliance 

: with  the  advertisement  and  should  be  rejected. 


Ootober  10,  1952 

/ o -/y-'Tv 

Honorable  Ralph  McSweoney 
Director 

Division  of  Public  Buildings 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  McSweeney: 

This  is  in  reply  to  your  request  for  an  opinion 
reading  as  follows: 

"On  September  30,  1952,  we  opened  bids 
for  a food  refrigeration,  storage  and 
processing  building  to  be  constructed 
at  State  Hospital  No.  2,  St,  Joseph, 

Missouri. 

"Two  addenda  to  the  specifications  were 
sent  to  all  contractors  who  had  request- 
ed the  specifications.  These  were  re- 
ceived by  the  said  contractors  about 
five  days  before  the  time  for  opening 
bids.  One  of  the  addenda  provided  for 
changes  in  the  work  to  be  done  and  also 
provided  for  extra  cement  and  patch  work. 

The  other  addenda  provided  generally  that 
bidders  should  submit  a statement  indicat- 
ing the  proposed  sub-contractors  for  the 
refrigeration  equipment  section  of  the 
work,  together  with  a list  of  the  manu- 
facturers of  the  major  items  of  equipment 
to  be  installed  in  that  oontract. 

"The  low  bidder  failed  to  furnish  a Hat 
of  sub-con  tractors  and  a list  of  the  t 

manufacturers  of  the  major  items  of  equip- 
ment and  further  failed  to  indicate  in 
his  bid  that  he  was  bidding  upon  the  ad- 
denda. Under  these  circumstanoea,  was 
the  low  bid  responaive  to  the  advertise- 
ment for  bids? 


Honorable  Ralph  McSweenoy 


"I  am  sending  you  the  complete  file  in 
the  case  so  that  you  will  have  all  the 
available  information," 


Section  8*250,  RSMo  1949#  provides  for  advertising 
for  bids  for  construction  of  any  building,  improvement, 
alteration  or  repair,  which  exceeds  the  sum  of  Ten  Thousand 
($10,000,90)  Dollars,  The  section  further  provides  that: 

"*  » * The  number  of  such  public  bids 
shall  not  be  restricted  or  curtailed, 
but  shall  be  open  to  all  persons  com- 
plying; with  the  terms  upon  which  such 
bids  are  reques ted  or  solicited." 

(Emphasis  ours,) 

The  public  policy  of  requirements  for  competitive 
bidding  is  set  forth  in  Case  vs.  Inhabitants  of  Trenton, 

74  &72,  wherein  the  Court  stated  at  l,c,  673: 

"We  must  consider  the  public  policy  which 
underlies  the  requirements  of  competitive 
bidding.  The  purpose  of  the  statute  re- 
quiring competitive  bidding  is  that  each 
bidder,  actual  or  possible,  shall  be  put 
upon  the  s ame  footing.  The  municipal 
authorities  should  not  be  permitted  to 
waive  any  substantial  variance  between 
the  conditions  under  which  bids  are  in- 
vited and  the  proposals  submitted.  If 
one  bidder  is  relieved  from  conforming 
to  the  conditions  which  imposes  some 
duty  upon  him,  or  lays  the  ground  for 
holding  him  to  a strict  performance  of 
his  contract,  that  bidder  is  not  con- 
tracting in  fair  competition  with  those 
bidders  who  propose  to  be  bound  by  all 
the  conditions.  This  is  the  policy 
which  prevents  the  modification  of  speci- 
fications after  bids  have  been  presented, 
and  the  awarding  of  the  contract  to  one 
of  the  bidders  based  upon  such  revised 
specifications," 

The  duties  of  public  officials  with  relation  to 
letting  contracts  upon  eompeti.  tive  biddLng  are  set  out  in 
Coller  vs.  City  of  Saint  PbuI,  2 6 N.V7,  (2d)  835#  l*c,  840: 
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"Statutory  and  city  charter  provisions 
requiring  competitive  bidding  in  the 
letting  of  public  contracts  require,  as 
necessary  corollaries,  that  the  public 
officials  whose  duty  it  is  to  lot  a con- 
tract should  adopt  definite  plans  and 
specifications  with  respect  to  the  sub- 
ject matter  of  the  contract;  that  the 
plans  and  specifications  be  so  framed 
as  to  permit  free  and  open  bidding  by 
all  interested  parties;  that  a bid  shall 
constitute  a definite  offer  for  the  con- 
tract which  can  be  accepted  without  fur- 
ther negotiations;  and  that  the  only 
function  of  the  public  authority  with 
respect  to  bids  after  they  have  been  re- 
ceived shall  be  to  determine  who  is  the 
lowest  responsible  bidder*  (Citing  cases) 
It  necessarily  follows  also  that  a bid 
mus t conform  substantially  to  the  adver- 
tised plans  and  specifications,  and  that 
whero  there  is  a substantial  variance 
between  the  bid  and  the  plans  and  speci- 
fications it  is  the  plain  duty  of  the 
public  authority  to  reject  the  bid*" 


There  seems  to  be  some  indication  in  the  case  of 
Maryland  Pavement  Company  vs.  Mahool,  110  Md*  397#  that  a 
bidder  who  does  not  comply  with  the  conditions  of  the  speci- 
fications has  no  right  to  even  have  his  bid  considered  by 
the  authority  making  the  award.  In  that  case,  the  low  bidder 
had  not  deposited  a sample  granite  block*  The  Court  held  that 
requiring  a sample  was  a reasonable  condition  and  was  inserted 
for  the  best  interests  md  protection  of  the  city* 

Likewise,  bids  have  been  rejected  because  they  did 
not  conform  to  a reasonable  requirement  of  the  advertisement 
that  a picture  of  the  apparatus  be  furnished  with  the' bid* 
(See:  Hahn  Motor  Truck  Corporation  vs.  Atlantic  City,  146 

A*  675.) 


The  standard  form  of  bid  proposal  being  used  at  the 
present  by  the  State  of  Missouri  contains  the  following: 

"1*  The  undersigned,  having  examined  and 
being  familiar  with  the  local  conditions 
affecting  the  construction  of  the  work  and 
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with  the  drawings,  the  specifications 
(including  the  advertisement  for  bids, 
instructions  to  bidders,  the  bid  forms, 
the  fora  of  bond,  general  conditions, 
special  conditions,  alternates,  the  form 
of  contract  and  the  detailed  specifications 
and  addendas,  numbers  to  in- 
clusive thereto)  as  prepared  by 

Architects,  hereby  proposes  to  furnish  all 
labor,  material,  equipment  and  services  re- 
quired for  the  performance  and  completion, 
in  a workmanlike  manner,  of  all  work  to 
complete  the  new  POOD  REFRIGERATION  STORAGE 
& PROCESSING  BUILDING  at  STATE  HOSPITAL  NO. 
2,  ST.  JOSEPH,  MISSOURI,  all  in  accordance 
with  the  aforementioned  documents  for: 

"The  sum  of  


DOLLARS  {$  F," 


This  paragraph  is  an  integral  part  of  the  proposal, 
as  it  identifies  the  work  upon  which  the  contractor  is  bidding. 
The  addenda  are  as  important  as  the  specifications.  Often 
times,  these  addenda  contain  instructions  and  information  as 
to  extra  or  different  work  which  will  change  considerably  the 
amount  of  the  contract.  Yihen  a bidder  leaves  the  addenda  num- 
bers blank  he  is  not  bidding  upon  the  full  project  which  has 
been  advertised. 

In  this  particular  instance,  an  acceptance  of  the 
proposal  of  the  low  bidder  would  not  be  an  acceptance  of  the 
project  advertised  and  the  addenda  thereto.  That  the  addenda 
were  received  by  the  low  bidder  is  clearly  evidenced  by  the 
registered  return  receipt. 

Under  these  circumstances,  we  believe  that  the  failure 
of  the  contractor  to  complete  the  bid  proposal  and  the  failure 
to  submit  the  list  of  sub-contrac tors  and  manufacturers  of 
equipment  to  be  used  is  sufficient  to  justify  denying  to  him 
the  award  of  a contract.  Section  8.2f>0,  supra,  says  that  the 
right  to  bid  shall  be  open  to  all  persons  "complying  with  the 
terms  upon  which  such  bids  are  requested  or  solid  ted." 

It  has  been  said  thatj 
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”A  municipality  which  acquires  a reputa- 
tion for  loose  specifications  and  unjust 
discrimination  in  the  enforcement  of 
specified  requirements  suffers  financial 
loss  in  decreased  competitive  bidding, 
even  though  there  be  not  the  slightest 
evidence  of  fraud,  collusion,  or  dis- 
honesty." 

(Fraser  vs.  City  of  Buffalo,  210  N.Y.  Sup. 


The  rule  of  conformity  of  the  proposal  to  reasonable 
requirements  contained  in  an  advertisement  for  bids  and  in 
the  specifications  is  applied  with  greater  strictness  when 
challenged  in  the  inception  of  the  proceedings  than  after 
construction  has  been  e omple ted.  (North  View  Land  Co.  vs* 

City  of  Cedar  Rapids,  169  N.W.  644,  &4£») 

The  requirement  that  ths  bidder  furnish  a list  of  sub- 
contractors and  the  manufacturers  of  the  equipment  to  be  used 
in  the  building  is  a reasonable  one  and  one  which  is  designed 
to  protect  the  state.  If  the  officials  charged  with  construc- 
tion and  equipment  are  enabled  to  determine  the  type  of  equip- 
ment a bidder  proposes  to  use,  they  are  then  able  to  determine 
whether  or  not  specifications  have  been  complied  with.  In  some 
instances  there  may  be  a misinterpretation  of  the  requirements 
of  the  specifications,  and  it  is  considerably  better  to  have 
such  difficulties  cleared  up  before  a contract  is  entered  into 
and  work  started  on  the  project. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
a bid  proposal  which  does  not  contain  a bid  on  addenda,  to  the 
specifications  and  which  does  not  meet  reasonable  requirements 
is  not  a compliance  with  the  advertisement  for  bids  and  is  such 
a material  variance  that  the  bid  should  be  rejected. 

Respectfully  submitted. 


APPROVED: 

JOHN  R.  BATT 

Assistant  Attorney  General 


TAYLOR 


Attorney  General 


JRBtirk 


PUBLIC  BUILDINGS: 


Mere  informalities  in  a bid  proposal  on 
public  improvements  may  be  waived  v/hen  in 
the  best  interest  of  the  state. 


BIDS: 


December  31#  1952 


Mr.  Ralph  McSweeney,  Director 
Division  of  Public  Buildings 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir* 

This  is  in  reply  to  your  request  for  an  official  opinion 
which  reads  as  follows: 

"On  December  2,  1952,  bids  were  opened  far 
Completion  of  Infirmary  and  Reconstruction 
of  Gardner  Cottage  at  state  Hospital  No.  4# 
Farmington,  Missouri.  The  low  bidder  vras 
the  Swan  Construction  Company  of  St.  Louis, 
Missouri,  with  a combined  base  bid  of 
$182,000.00.  The  next  low  bidder  was  the 
John  B.  Gutmann  Construction  Company  of 
St.  Louis,  Missouri,  with  a combined  base 
bid  of  Slo9 ,!}.00 . 00 . 

"The  lew/  bidder  failed  to  submit  the 
Bidder's  Qualifications  which  was  called 
for  in  the  specifications.  As  a part  of 
the  specifications,  it  is  provided  that 
• Failure  to  comply  with  this  Instruction 
may  bo  regarded  ae  justification  for  re- 
jecting the  contractor's  proposal'.  The 
low  bidder  also  failed  to  indicate  whether 
or  not  the  amount  bid  on  Alternate  No.  3 
was  for  a deduction  or  for  an  addition. 

The  low  bidder  was  immediately  contacted 
by  telephone,  and  the  Architect  was  informed 
that  the  amount  bid  was  an  addition.  How- 
ever , even  with  this  amount  being  an  addi- 
tion, the  low  bidder  is  still  several  thousand 
dollars  below  the  next  low  bidder, 

"In  the  Advertisement  for  Bids,  it  is  provided 
that  ’The  State  reserves  the  right  to  reject 
any  and  ell  bids,  and  to  waive  all  informali- 
ties in  bids'.  Also  in  the  Instruc tions  to 
Bidders,  there  is  contained  the  following: 
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•The  Owner,  however,  reserves  the  right 
to  reject  any  and  all  bids  and  to  waive 
all  Informalities  In  bids  received  when- 
. ever  such  rejection  or  waiver  is  In  its 

interest* . 

"In  order  to  take  advantage  of  the  low  bid 
submitted  by  the  Swan  Construction  Company, 
may  the  above  discrepancies  be  considered 
as  informalities  which  may  be  waived  by 
the  State?” 

It  will  be  seen  that  the  provision  requiring  the  submis- 
sion of  a form  setting  forth  the  Bidder *s  Qualifications  does 
not  state  that  failure  to  include  the  same  will  absolutely 
result  in  the  rejection  of  a bid.  It  is  further  to  be  noted 
that  the  specifications  forbid  the  withdrawal  of  any  proposal 
for  a period  of  30  days  after  the  specified  time  for  receiving 
bids  has  passed.  Therefore,  it  becomes  clear  that  granting 
permission  to  the  low  bidder  to  furnish  the  Bidder* s Qualifi- 
cations form  after  the  time  for  the  opening  of  bids  does  not 
injure  the  State  in  any  manner,  and  this  Is  clearly  so  because 
if  the  low  bidder  is  unable  to  qualify,  the  other  bids  are 
s till  in  effect  and  the  State  is  permitted  under  the  specifi- 
cations to  accept  one  of  the  other  proposals.  We  do  not 
believe  that  this  Is  a substantial  variance  which  should 
automatically  result  In  the  rejection  of  the  bid. 

It  is  to  be  noted  that  the  low  bidder  also  failed  to 
indicate  whether  or  not  the  amount  bid  on  an  alternate  was 
for  a deduction  or  for  an  addition.  In  the  particular  set 
of  facts  now  before  us , we  believe  it  was  permissible  to 
immediately  correct  this  defect  by  immediate  inquiry  of  the 
bidder  as  to  his  intention.  It  Is  obvious  from  the  work 
stated  under  the  alternate  in  question  that  the  sum  would 
have  to  be  an  addition  in  view  of  the  substantial  amounts 
bid  by  the  other  contractors.  It  is  also  to  be  noted,  and 
we  believe  this  very  important  in  a consideration  of  this 
matter,  that  tinder  no  possible  combination  could  any  other 
bidder  be  lower  than  the  Swan  Construction  Company. 

In  the  specifications,  there  Is  a provision  that  the 
owner  reserves  the  right  to  reject  any  and  all  bids  and  to 
waive  any  and  all  formalities  In  bids  whenever  such  rejec- 
tion or  waiver  is  in  its  interest.  The  general  rule  on  this 
subject  is  contained  in  I4.3  Am.  Jur.  at  page  781,  782,  and  Is 
as  follows t 
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"Generally,  before  a variation  from  the 
specifications  will  be  deemed  to  destroy 
the  competitive  character  of  a bid  for  a 
public  contract,  the  variation  must  be  sub- 
stantial, that  is.  It  must  affect  the  amount 
of  the  bid.  It  Is  sufficient  If  the  bid 
conforms  substantially  to  the  advertisement. 
A slight  or  immaterial  variance  from  the 
specifications  and  advertisements  for  bids 
for  a public  contract  does  not  destroy  the 
competitive  character  of  the  bid  so  as  to 
require  its  rejection.  A variation  from 
the  advertised  specifications  does  not 
destroy  the  competitive  character  of  a 
bid  unless  it  affects  the  amount  of  the 
bid  by  giving  the  bidder  an  advantage  or 
benefit  not  enjoyed  by  other  bidders. 

There  Is  no  dispute  about  the  rule  itself; 
the  practical  question  in  the  cases  is 
whether  there  was  substantial  conformity 
or  a material  variance,  and  this  is  deter- 
mined largely  with  reference  to  whether 
the  bidder1 8 proposal  gives  him  an  advan- 
tage or  benefit  which  Is  not  enjoyed  by 
other  bidders. 
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"A  distinction  may  be  made  between  the 
question  whether  a bid  is  so  irresponsive 
to  the  proposal  that  the  public  authorities 
may  properly  refuse  to  consider  it,  and  the 
question  whether  it  is  so  defective  that 
they  may  not  legally  award  the  contract  to 
the  bidder;  in  other  words,  the  discretion 
of  such  authorities  is  a matter  which  may  be 
important  on  these  questions,  and  it  would 
seem  that  a board  having  power  to  award  con- 
tracts for  public  improvements  may  have  power 
to  make  an  award  to  one  whose  bid  is  informal 
or  fails  in  some  particular  to  comply  with 
the  proposal,  while,  if  it  refuses  to  consider 
the  bid,  it  may  not  owe  any  duty  to  accept  the 
same  which  the  bidder  can  enforce." 

Under  the  particular  facts  wh!ch  are  set  forth  in  this 
case,  v;e  believe  that  the  irregularities  contained  in  the  bid 
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of  the  Swan  Construction  Company  may  be  regarded  as  Informali- 
ties and  may  be  waived  since  such  waiver  is  in  the  interest  of 
the  State  of  Missouri. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
mere  informalities  contained  in  a bid  for  public  improvement 
may  be  waived  when  the  specifications  contain  such  a waiver 
provision  and  when  it  is  clearly  to  the  best  interest  of  the 
owner  and  is  not  detrimental  to  the  spirit  of  the  law  pro- 
viding for  competitive  bidding. 


Respectfully  submitted, 


JOHN  R.  3ATY 

Assistant  Attorney  General 


AP'  ROVED: 

Attorney  General 


JR0: VLB 


COUNTY  COURTS:  A county  court  may  inquire  Into  the  validity 
BOUNTIES:  of  a bounty  claim  made  against  the  county 

before  paying  such  claim  and  if  after 

such  investigation,  which  may  include 
evidence  offered  by  any  person  or  persons , 
the  court  is  satisfied  that  the  claim  is 
fraudulent,  it  may  refuse  to  pay* 

April  9»  1952 


Honorable  John  H*  Mittendorf 
Prosecuting  Attorney 
Johnson  County 
Warrens burg,  Missouri 

Dear  Sir: 


FILED 

£4. 


If--!  O-'T'L' 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"Some  question  has  arisen  in  this  County 
as  to  tiie  duty  of  the  County  Court  with 
regard  to  payment  of  bounty  for  wolves 
killed  within  the  County* 

"Recently  a man  filed  claim  with  the  County 
Clerk  for  the  bounty  and  filed  the  necessary 
affidavit  as  provided  by  statute.  An  inter- 
ested group  appeared  before  the  County  Court 
and  offered  evidence  to  the  effect  that  the 
claimant  had  not  killed  the  wolf.  Under  the 
circumstances,  is  the  County  Court  justified 
in  hearing  evidence  as  to  the  claim  and  does 
the  County  Court  have  any  discretion  in 
allowing  the  claim  when  the  affidavit  is  filed?" 

We  direct  your  attention  to  Section  279*010,  RSMo  1910  , 
which  states: 


"The  county  court  of  any  county  in  this 
state  may  pay  a bounty  of  twenty  dollars 
each  for  any  grown  coyote  or  wolf  and 
five  dollars  each  for  any  coyote  or  wolf 
pup  which  may  be  killed  in  such  county, 
also  a bounty  of  five  dollars  for  each 
grown  wildcat,  and  three  dollars  for  each 
wildcat  kitten  which  may  be  killed  in  such 
county;  provided,  that  each  such  bounty 
shall  not  be  paid  for  any  coyote,  wolf, 
wildcat,  the  pups  of  coyotes  or  wolves 
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or  kittens  of  wildcats  whloh  may  have  been 
raised  in  captivity  either  within  or  with- 
out this  state;  provided  further, that  a 
coyote  or  wolf  pup  and  a wildcat  kitten 
shall  be  deemed  such  when  under  ten  weeks 
old;  provided,  also,  that  it  shall  be  un- 
lawful to  import  into  this  state  any  suoh 
animals  except  for  exhibition  purposes  and 
then  only  under  permit  as  otherwise  pro- 
vided for  by  the  statutes  of  this  state." 

However,  the  above  section  was  amended  by  House  Bill  No. 
3U4#  passed  by  the  66th  General  Assembly,  signed  by  the 
Governor  on  Deoember  13,  19f>l,  to  became  effective  March  18, 
195>2.  Section  279.010,  supra,  as  amended,  reads  as  follows* 

"The  oounty  court  of  any  county  in  this 
state  shall  pay  a bounty  of  thirty  dollars 
each  for  any  grown  coyote  or  wolf  and  five 
dollars  each  for  any  coyote  or  wolf  pup 
which  may  be  killed  in  suoh  county,  also 
a bounty  of  five  dollars  for  each  grown 
wildcat,  and  three  dollars  for  each  wild- 
cat kitten  vrtiich  may  be  killed  in  such 
county;  provided,  that  each  such  bounty 
shall  not  be  paid  for  any  coyote,  wolf, 
wildcat,  the  pups  of  coyotes  or  wolves 
or  kittens  of  wildcats  which  may  have 
been  raised  in  captivity  either  within 
or  without  this  state;  provided  further, 
that  a coyote  or  wolf  pup  and  a wildcat 
kitten  shall  be  deemed  such  when  under 
ten  weeks  old;  provided,  also,  that  it 
shall  be  unlawful  t o import  into  this 
state  any  such  animals  except  for  exhibi- 
tion purposes  and  then  only  under  permit 
as  otherwise  provided  for  by  the  statutes 
of  this  state." 

In  an  opinion  rendered  by  this  department  on  March  2I4., 
1952,  to  Honorable  Gene  Impost,  Prosecuting  Attorney  of  Jasper 
County,  this  department  held* 

"It  is  therefore  the  opinion  of  this 
department  that  the  county  on  and  after 
March  18,  1952,  shall  pay  the  sum  of 
$30  .00  for  any  c**own  coyote  or  wolf  and 


2- 


Honorable  John  H.  Mlttendorf 


the  aim  of  $5*00  for  each  ooyote  or  wolf 
pup  which  may  be  killed  In  the  county  and 
that  the  state  treasurer  shall  reimburse 
the  county  treasurer  two-thirds  of  all 
bountios  paid  by  such  oounty." 

Section  279.020,  RSMo  19^9,  states r 

"1#  Any  porson  claiming  the  bounty  under 
this  ohapter  shall  produce  the  whole  pelt 
of  the  ooyote,  wolf  or  wildoat,  wolf  or 
coyote  pup,  or  wildcat's  kitten  and  ex- 
hibit the  same  for  inspection  by  the  olerk 
of  the  county  court  within  ten  days  after 
the  killing  of  such  wild  animal  or  animals, 
and  shall  take  and  subsorlbe  an  oath  or 
affirmation  that  the  pelt  or  pelts  produced 
and  exhibited  by  him  had  been  killed  by 
himself  within  the  ten  days  last  past  and 
within  such  county,  and  that  such  pelt  or 
pelts  were  not  taken  from  any  wolf  or  wolves, 
wildcat  or  wildoats,  ooyote  or  ooyotes,  or 
* from  wolf  or  ooyote  pup  or  pups  or  wildcat 
kitten  or  kittens  raised  by  him  or  any  other 
person  or  persona  of  whew  he  had  knowledge 
that  such  animals  were  raised  In  capltlvity. 

"2.  Followl  ng  suoh  oath  or  af flrmation  the 
said  olerk  of  the  county  court  shall  then 
and  there  cause  the  ears  of  each  wild  animal 
pelt  or  pelts  to  be  perforated  by  use  of  an 
ordinary  gun  wad  cutter  or  similar  device 
oapable  of  removing  a portion  of  the  ears 
of  such  animal  or  animals,  Which  said  portion 
of  said  ears  so  removed  shell  not  be  smaller 
than  the  size  of  the  bore  of  a twelve -bore 
shotgun,  but  not  enough  larger  to  spoil  the 
value  of  such  pelt  or  pelts  to  be  used  for 
commercial  purposes.  The  said  plecea  so 
removed  shall  be  known  as  'scalps'  of  said 
animals  In  describing  said  pieces  for  any 
and  all  purposes  connected  with  the  payment 
of  the  bounty  paid  for  the  destruction  of 
wildoats,  wolves,  coyotes,  or  their  young. 

No  bounty  shall  be  paid  for  the  scalps 
obtai  ned  from  pelts  of  suoh  animals  unless 
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the  same  are  In  a green  or  uncured  condition. 

The  pelts  of  such  animals  shall  be  returned 
to  the  owners  of  them  after  the  scalps  have 
been  removed  by  the  county  clerk. 

"3*  Any  person  or  persons  who  shall  violate 
or  attempt  to  violate  any  of  the  requirements 
of  this  section  shall  be  guilty  of  a mis- 
demeanor." 

Section  279.030,  as  amended  by  House  Bill  No.  344.,  supra, 
reads  j 


"The  olerk  shall  preserve  all  such  scalps 
until  the  next  regular  term  of  the  county 
court,  when  he  shall  produce  such  scalps 
to  the  county  court  and  the  court  shall 
cause  warrants  to  be  made  for  the  amount 
of  bounty  due  to  such  claimant  and  shall 
forthwith  order  all  such  scalps  to  be 
destroyed  by  burning  in  the  presence  of 
the  county  court.  The  olerk  shall  there- 
upon certify  to  the  state  comptroller  the 
name  and  address  of  the  claimant  for  such 
bounty  and  the  amount  of  bounty  paid  by  the 
county,  which  shall  be  audited  by  the  state 
comptroller,  and  upon  approval  by  the  state 
comptroller  and  the  state  auditor,  the  state 
treasurer  shall  refund  to  the  treasurer  of 
such  county  two- thirds  of  all  bounties  so 
paid  by  suoh  county." 

Prom  the  above  it  would  seem  to  be  clear  that  it  is  man- 
datory upon  a county  court  to  pay  the  bounty  that  is  provided 
for  in  Section  279.010,  as  amended,  if  the  provisions  of 
Section  279.020,  supra,  are  followed  by  the  claimant.  The 
question  which  you  raise  is  whether  it  is  mandatory  upon  a 
county  oourt  to  pay  the  bounty  or  bounties  provided  for  in 
Section  279*010,  supra,  as  amended,  if  the  claimant  follows 
the  provisions  of  Section  279.020,  supra,  by  stating  under 
oath  that  the  animals  upon  whioh  the  bounty  or  bounties 
claimed  were  killed  by  him  within  ten  days  of  the  t ime  of 
their  presentation  to  the  cleric  of  the  county  oourt,  within 
the  county  in  which  the  bounty  claim  is  made,  and  that  such 
animal  or  animals  were  not  raised  by  him  or  by  any  other  person 
or  do  Sections  279.010,  as  amended,  279.020,  and  279.030,  as 
amended,  pemnit  the  county  oourt  to  inquire  into  and  hear 
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evidence  upon  the  statement  by  the  olaixoant  required  by  Section 
279*020,  supra,  as  to  whether  suoh  statement  is  true  or  false, 
before  the  county  oourt  allows  the  claim? 

It  would  seem  to  us  that  the  comity  court  not  only  may, 
but  that  it  is  duty-bound  to  satisfy  itself  that  the  bounty 
claim  is  valid,  and  is  not  based  upon  fraud,  before  it  pays 
out  county  and  state  money  to  a claimant  under  Section  279*010, 
supra,  as  amended,  and  that  if,  after  such  inquiry,  the  county 
court  is  convinced  that  the  claim  is  fraudulent,  it  may  and 
should  refuse  to  pay  the  bounty. 

At  the  outset  it  must  be  admitted  that  the  right  of  the 
county  court  of  inquiry  into  bounty  claims,  and  the  refusal 
of  the  oourt  to  pay  suoh  claims  if  they  find  them  to  be  fraudu- 
lent, is  not  apparent  upon  the  faoe  of  Sections  279*010, 
279*020,  and  279*030,  supra.  • These  seotions  simply  hold  that 
if  a claimant  makes  a certain  statement  under  oath  the  county 
court  should  pay  the  bounty.  We  must  therefore  look  elsewhere 
for  authority  to  support  the  position  which  we  have  assumed 
above. 

In  this  connection  we  would  direct  your  attention  to 
Section  5>0.l60,  RSMo  1949,  which  section  states i 

"Ths  county  court  3hall  have  power  to  audit, 
adjust  and  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  order  the  payment 
out  of  the  county  treasury  of  any  sum  of  money 
found  due  by  the  county  on  suoh  accounts;  to 
enforce  the  collection  of  money  due  the  county; 
to  order  suit  to  be  brought  on  bond  of  any  de- 
linquent, and  require  the  prosecuting  attorney 
for  the  county  to  commence  and  proseoute  the 
Bame;  to  issue  all  necessary  process  to  secure 
the  attendance  of  any  person,  whether  party  or 
witness , whom  they  deem  it  necessary  to  examine 
in  the  investigation  of  any  accounts;  and  in 
order  to  procure  the  exhibition  or  delivery 
to  them  of  any  aocounts,  books,  documents  or 
othsr  papers,  the  said  court  may  issue  procees 
directed  to  the  person  in  whose  custody  or  oars 
the  said  aocounts,  books,  documents  or  other 
papers  may  be,  commanding  him  to  deliver  or 
transmit  the  same  to  said  oourt,  which  process 
shall  be  served  by  the  sheriff;  and  the  said 
court  may  examine  all  parties  and  witnesses  on 
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oath,  touching  the  investigation  of  any  ac- 
counts, and  if  any  person,  being  served  vith 
such  prooess  shall  not  appear  according  to 
the  command  thereof,  without  reasonable  cause, 
or  if  any  person  in  attendance  at  any  hearing 
or  proceeding  shall,  without  reasonable  cause, 
refuse  to  be  sworn  or  to  be  examined,  or  to 
answer  a question  or  to  produce  a book  or 
paper,  or  to  subscribe  or  swear  to  his  depo- 
sition, he  shall  be  deemed  guilty  of  a mis- 
demeanor; provided,  that  if  the  county  court 
finds  it  necessary  to  do  so,  it  may  employ 
an  accountant  to  audit  and  check  up  the 
accounts  of  the  various  county  officers." 

We  would  also  direct  your  attontlon  to  Section  50.170, 
RSMo  1949*  which  states} 

"When  a demand  against  a oounty  ia  pre- 
sented to  the  county  oourt,  the  usual 
form  of  entry  may  be  exemplified  thus* 

"ABv oounty.  The  aocount 

of  A B for  the  sum  of dollars  being 

presented  and  inquired  into,  it  is  found 

by  the  court  that  the  stun  of dollars 

is  due  him  from  the  oounty,  payable  out  of 
(express  the  particular  fund,  as  the  case 
may  require),  and  for  which  the  clerk  is 
ordered  to  issue  a warrant." 

In  the  case  of  State  ex  rel.  Becker  v.  V-'ehmeyer,  113  S.W 
(2d)  1031,  the  Court  was  construing  the  power  of  a oounty 
oourt  to  audit  and  settle  demands  against  the  oounty.  At  1. 
1033 , the  Court  stated: 

"This  follows  from  the  faot  that  as  a part 
of  the  jurisdiction  with  which  oounty  oourts 
have  been  invested  they  have  been  given  the 
power  and  duty  of  auditing  and  settling  all 
demands  against  the  oounty.  Seotlons  2078, 

12162,  R.S.Mo.  1929,  Mo.  St.  Ann.  Sections 
2078,  12162,  pp.  2658,  61*46.  While  it  is 
true  that  in  the  performance  of  this  duty 
a oounty  court  does  not  aot  judicially  but 
only  in  an  administrative  capacity  as  the 
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fiscal  agent  of  the  county,  yet  It  does  not 
act  without  regard  to  Its  own  Judgment  or 
opinion  In  the  matter,  but  Instead  1b 
called  upon  to  exercise  a discretion  which 
la  vested  In  it  for  the  purpose  of  enabling 
it  to  proteot  the  county  from  unjust  or  in- 
correct claims.  Perkins  v.  Burks,  supra.” 

In  the  caso  of  State  ex  rel.  Mitchell  v.  Rose,  281  S.W« 
396,  the  Court  stated,  l.c.  397* 

’’The  exact  amount  to  which  the  local  regis- 
trar may  become  entitled  is  not  fixed  by 
the  foregoing  statute,  except  aB  it  depends 
upon  the  number  of  births  and  deaths  oc cur- 
ing In  hie  district,  as  ascertained  by  the 
state  registrar  from  reports  made  by  relator, 
thus  establishing  a debt  against  the  county 
without  affording  the  court  an  opportunity 
to  examine  and  audit  the  aocount,  and  com- 
pelling the  county  court  to  disburse  county 
funds  on  aooount  of  a report  of  births  and 
deaths  of  which  it  may  have  evldenoe  at  hand 
did  not  oocur.  Although  the  Legislature  has 
the  power  to  provide  for  the  payment  of  the 
fees  to  whloh  the  relator  might  be  entitled 
out  of  the  county  treasury,  It  cannot  take 
away  from  the  county  court  the  right  to  call 
in  question  both  the  facts  and  the  law  on 
whloh  the  payment  of  such  fees  is  demanded. 

If  the  county  court  has  no  right  to  raise 
the  question  as  to  whether  or  not  the  number 
of  births  and  deaths  aa  certified  to  it  by 
the  state  registrar  In  fact  occurred,  then 
the  county  court  must  go  on  paying  the  fees 
demanded  by  the  relator  as  certified  to  the 
county  court,  regardless  of  the  fact  whether 
or  not  such  reports  are  correct. 

"The  various  provisions  of  the  Constitution 
and  statutes  (articles  6,  sec.  36,  Const,  of 
Mo.,  and  sections  2574-  and  9560*  R.S.  Mo. 

1919)  demonstrate  that  It  is  not  only  within 
the  power,  but  is  the  duty, of  the  county 
court  to  look  after  public  funds,  examine, 
audit,  adjust,  and  settle  all  aocounts  to 
which  the  county  shall  be  a party,  and  to 
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pay  out  of  the  county  treasury  any  sum  of 
money  found  to  be  due  by  the  county  on 
suoh  accounts)  In  short,  responsibility 
for  the  safety  of  public  funds,  the  ac- 
curacy and  honesty  of  accounts,  and 
statements  of  officials,  la  imposed  on 
the  county  courts.  It  is  for  the  county 
court  to  audit  the  claim  of  the  relator 
to  determine  the  correctness  of  same  and 
to  say  whether  it  will  demand  that  the 
correctness  of  the  reports  made  to  it  by 
the  state  registrar  shall  be  decided  by 
the  Judicial  department  of  the  government 
before  payment  is  made.  State  ex  rel. 

Fargrave  v.  Hill  et  al.,  198  S.Yf.  8lv4, 

272  Mo.  206,  loo.  oit.  213." 

From  the  above  it  would,  as  we  said,  seem  to  be  clear 
that  it  is  the  duty  of  the  county  court  to  inquire  into  all 
claims  whioh  are  made  against  it,  before  paying  suoh  claims, 
and  to  refuse  to  pay  such  claims  as  it  deems  to  be  unjust 
or  fraudulent. 

Finally,  we  direct  attention  to  Section  558*250,  RSMo 
19lj.9i  whioh  states: 

"Any  member  of  the  county  court,  common 
council  or  board  of  trustees,  or  officer 
or  agent  of  any  oounty,  city,  town,  village, 
school  township,  school  distriot,  or  other 
municipal  corporation,  who  shall,  in  his 
official  capacity,  willfully  or  corruptly 
vote  for,  assent  to  or  report  in  favor  of, 
or  allow  or  oertify  for  allowance,  any 
claim  or  demand,  or  any  part  thereof, 
against  the  oounty,  city,  town,  village, 
school  township,  sohool  distriot,  or  other 
municipal  corporation,  of  which  he  is  such 
offioer  or  agent,  or  against  the  county 
court,  common  council  or  board  of  trustees 
of  whioh  he  is  a member  ••  suoh  claim  or 
demand,  or  part  thereof,  being  for  or  on 
account  of  any  contract  or  demand  or  Ber- 
vioe  not  authorized  or  made  as  provided 
or  required  by  law  — every  such  person  so 
offending  shall,  on  oorxvlotion,  be  punished 
by  imprisonment  in  the  penitentiary  not  more 
than  five  years,  or  by  a fine  of  not  less 
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than  one  hundred  nor  more  than  five  thousand 
dollars,  or  by  Imprisonment  in  the  county 
jail  not  less  than  two  nor  more  than  twelve 
months,  or  by  both  such  fine  and  imprisonment. " 

In  the  light  of  the  above  seotion,  would  any  one  say  that 
if  a county  court  or  any  member  or  members  thereof  had  person- 
al knowledge,  or  proof,  that  an  animal  upon  which  a bounty 
was  claimed  was  killed  outside  the  county  or  that  claim  was 
not  made  within  ten  days  after  the  animal  was  killed,  or  that 
the  animal  had  been  raised  by  claimant  or  by  some  other  person 
and  that  claimant *s  statement,  under  oath,  in  regard  to  these 
matters  was  false,  that  the  court  should  go  ahead  and  pay  the 
claim?  We  think  not. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a county  court 
may  inquire  into  the  validity  of  a bounty  claim  made  against 
the  county  before  paying  such  claim  and  that  if  after  such 
investigation,  whioh  may  include  evidence  offered  by  any 
person  or  persons,  the  court  is  satisfied  that  the  claim  is 
fraudulent,  it  may  refuse  to  pay. 

Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 
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TAXATION:  THIRD  CLASS  COUNTIES: 
TOWNSHIP  ORGANIZATION:  TOWNSHIP 
COLLECTOR'S  FEES: 


February  19 


Township  collector  of  3rd  class  town- 
ship organization  county  to  receive 
fees  provided  by  Sec.  139.430(4),  RSMo 
1949,  for  collection  of  all  general 
taxes  in  township.  Not  entitled  to 
receive  fee  in  addition  to  that  pre- 
scribed by  Sec.  139.430(4),  for  col- 
lection of  personal  taxes  by  distraint 
and  sale  under  Sec.  139.360,  RSMo  1949 
since  additional  fee  is  not  provided 
for  by  any  Missouri  statutes. 


, 1952 


> 


Honorable  Weldon  W.  Moore 
Prosecuting  Attorney  of 

Texas  County 
Houston,  Missouri 

Dear  Sir: 

Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received  and  reads  as  follows: 

"I  have  been  requested  by  Township 
Collectors  of  Texas  County,  Missouri, 
to  ask  your  opinion  as  to  whether  or 
not  a Township  Collector  in  a 3rd 
class  county  is  entitled  to  additional 
fees  for  collection  of  personal  prop- 
erty taxes  under  Section  139.360, 

Missouri  Revised  Statutes  1949." 

No  attempt  is  made  in  the  opinion  request  to  explain  what 
is  meant  by  the  term  "additional  fees,"  but  we  assume  that  it 
refers  to  fees  for  collecting  personal  taxes  in  addition  to  those 
allowed  by  law  to  a township  collector  for  the  collection  of  taxes 
generally,  in  his  township. 

While  the  inquiry  relates  to  the  additional  fees  of  a township 
collector  in  a third  class  township  organization  county.  Sections 
139.320  to  139460,  inclusive,  of  Chapter  139,  RSMo  1949,  provide 
for  the  payment  and  collection  of  current  taxes  in  township  organi- 
zation counties  generally.  No  statutory  provisions  limit  the 
application  of  said  sections  to  any  particular  class  of  counties, 
therefore  they  are  as  fully  applicable  to  third  class,  as  to  any 
other  class  of  township  organization  counties. 
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Section  139.360,  prescribes  the  procedure  to  be  followed  by 
the  collector  when  the  personal  property  owner  fails  to  pay  taxes 
levied  against  his  property,  and  reads  as  follows: 

"In  case  any  person  shall  refuse  or 
neglect  to  pay  the  tax  imposed,  the 
collector  shall  levy  the  same  by  dis- 
traint and  sale  of  the  goods  and 
chattels  of  the  person  who  ought  to 
pay  the  same.” 

Section  139.430(4)  provides  the  commission  a township  col- 
lector shall  receive  for  the  collection  of  taxes  and  reads  as 
follows: 

”(4)  The  township  collector  shall 
receive  a commission  of  two  and  one- 
half  per  cent  on  the  first  forty 
thousand  dollars  collected;  one  per 
cent  on  the  next  forty  thousand  dollars 
t collected;  and  three-fourths  of  one  per 
cent  on  the  remainder  of  all  moneys  col- 
lected by  him.” 

It  is  noted  that  Section  139*360,  RSMq  1949,  does  not  pro- 
vide a fee  for  the  performance  of  the  duties  mentioned  in  that 
section,  and  it  is  also  noted  that  no  other  section  of  the 
statutes  provide  any  fee  for  the  performance  of  such  duties, 
or  that  the  collector  shall  receive  any  other  fees  for  collect- 
ing general  taxes  than  those  provided  by  Section  139*430(4), 
supra* 

The  general  rule  as  to  the  right  of  an  officer  to  receive 
compensation  in  the  absence  of  specific  statutory  authority,  has 
been  given  in  the  well  known  case  of  Nodaway  County  v*  Kidder,  344 
Mo*  795,  in  which  the  Supreme  Court  denied  the  appellant  county  Judge 
the  right  to  recover  additional  fees  and  mileage  from  his  county, 
than  those  provided  by  law.  At  1*  c*  #01,  the  court  said: 

"The  general  rule  is  that  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute*  If  the 
statute  provides  compensation  in  a par- 
ticular mode  or  manner,  then  the  officer 
is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to 
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any  different  mode  of  securing  same.  Such 
statutes,  too  must  be  strictly  construed 
as  against  the  officer.  (State  ex  rel. 

Evans  v.  Gordon.  245  Mo.  12,  28,  149  S.W. 

638;  King  v.  rtiverland  Levee  Dist.,  218 
Mo.  App.  490,  492,  279  S.W.  195,  19b  : 

State  ex  rel.  Wedeking  v.  McCracken,  oO 
Mo.  App.  650,  656.) 

"It  is  well  establsihed  that  a public 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  (State  ex  rel. 

Buder  v.  Hackmann,  305  Mo.  342,  265  S.W. 

532,  534;  State  ex  rel.  Linn  County  v.  Adams, 

172  Mo.  1,  7,  72  S.W.  655;  Williams  v. 

Chariton  County,  85  Mo.  645.) 

"The  duties  performed  by  appellant,  and  for 
which  the  additional  fee  or  salary  and  mile- 
age, was  paid,  were  with  reference  to  matters 
pertaining  to  and  relating  to  his  official 
duties  as  presiding  judge  of  the  county  court 
and  said  services  were  within  the  scope  of 
said  official  duties.  The  work  in  which 
appellant  was  engaged  was  directly  under 
the  supervision  of  the  county  court.  Public 
policy  requires  that  a public  officer  be 
denied  additional  compensation  for  perform- 
ing official  duties." 

Therefore  in  the  absence  of  any  statute  authorizing  such  addi- 
tional fee,  the  township  collector  is  not  entitled  to  receive  any 
other  compensation  for  his  services  in  the  collection  of  all  general 
taxes  than  that  provided  by  Section  139.430(4),  supra,  and  is  not 
entitled  to  a fee  for  the  performance  of  his  duties  under  the  pro- 
visions of  Section  139.360,  supra. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  a. town- 
ship collector  of  a third  class  county  operating  under  township 
organization,  is  entitled  to  receive  a commission  for  the  collection 
of  all  general  taxes  in  his  township  at  the  rates  specified  by 
Section  139.430(4),  RSMo  1949,  and  that  for  the  collection  of  taxes 
by  means  of  distraint  and  sale  of  personal  property  when  the  owner 
has  failed  to  pay  the  taxes  levied  against  such  property,  said 
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collector  is  not  entitled  to  receive  any  fee  for  his  services  in 
addition  to  that  provided  by  Section  139*430(4),  supra,  since  no 
Missouri  statutes  provide  that  the  township  collector  shall  be 
entitled  to  receive  the  additional  fee  for  his  services  under 
such  circumstances. 


Respectfully  submitted, 


PAUL  N,  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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SCHOOLS : 

ROADS  AND  BRIDGES: 
SPECIAL  ROAD  DISTRICTS: 
COUNTY  SUPERINTENDENT 
OF  SCHOOLS: 


Secretary  of  county  superintendent  of 
schools  may  do  work  for  other  county 
officers  and  receive  compensation 
therefor.  Special  road  district  may 
cease  to  maintain  roads  in  territory 
which  may  or  may  not  be  in  distriot. 


March  28,  1952 


Honorable  J • Hal  Moore 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 

Dear  Sir: 


FILED 
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This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  request: 

"I  would  like  to  submit  the  following 
propositions  to  you  in  order  to  receive 
your  opinion  on  them.  Where  by  law,  a 
clerk,  secretary  or  stenographer  of  schools 
is  allowed  only  $1500.00,  can  she  do  addi- 
tional work  for  other  agaicles  of  the 
County,  particularly  the  County  Court  and 
receive  additional  compensation  for  these 
duties. 


"Second  proposition.  Under  your  opinion 
number  65«5l»  dated  December  5th,  1951  you 
have  stated  that  the  County  Court  is  author- 
ized to  pay  $600.00  during  the  calendar  year 
of  1951*  for  clerical  help.  Does  that  mean 
that  the  County  Court  has  discretion  in  this 
matter,  or  are  they  under  an  absolute  duty 
to  pay  such  sum. 

"We  have  a situation  here  in  Lawrence  County 
which  is  this,  we  have  a special  road  dis- 
trict which  has  been  collecting  taxes  and 
maintaining  the  road  for  a period  of  eight 
years  off  of  a small  area  which  they  have 
always  considered  in  their  district.  On 
checking  the  county  Court  records,  we  have 
been  unable  to  ascertain  where  this  small 
section  was  noted  into  their  road  district. 
Under  this  statement  of  facts,  can  a special 
road  district  now  at  this  time,  drop  that 
small  area  and  refuse  to  maintain  their  roads.* 
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If  they  cannot,  what  procedure  must  they 
take  In  order  to  put  thlB  small  area  In  a 
common  road  district.  Am  I right  in  inter- 
preting the  law  to  mean  that  the  special 
road  district  would  have  to  disband  and 
reorganize  without  this  small  area." 

Your  first  question  is  whether  a "clerk,  secretary,  or 
stenographer  of  schools,"  who,  by  law,  is  allowed  only  ^l^OO 
for  her  services  as  such,  oan  do  work  for  other  county  agencies 
and  receive  compensation  therefor  in  addition  to  the  aforesaid 
$15>00»  We  assume  that  when  you  say  "clerk,  secretary,  or 
stenographer  of  schools,"  you  mean  the  secretary  of  the  county 
school  superintendent,  who  is,  by  law,  limited  to  a salary  of 
$1^00  per  year. 

In  answer  to  this  question  we  enclose  a copy  of  an  opinion 
rendered  by  this  department  on  March  23#  1949#  to  Honorable  Bert 
Cooper,  Director,  Department  of  Business  and  Administration  of 
the  State  of  Missouri.  We  believe  that  the  fact  situation  in 
the  enclosed  opinion  is  sufficiently  analagoua  to  that  stated 
by  you  to  apply,  and  that,  on  the  authority  of  the  enclosed 
opinion  the  answer  to  your  first  question  is  that  the  secretary 
of  the  county  superintendent  of  schools  may  be  employed  by  other 
county  agencies  and  may  receive  from  them  compensation  in  addi- 
tion to  that  she  receives  as  secretary  for  the  county  school 
superintendent. 

Your  second  question  refers  to  the  meaning  of  an  opinion 
rendered  by  this  department  on  November  27#  1951#  to  Honorable 
Robert  B.  Osborn,  Prosecuting  Attorney  of  Reynolds  County.  A 
copy  of  this  opinion  Is  enclosed.  There  Is  also  enclosed  a 
copy  of  our  opinion  rendered  by  this  department  December  31* 

1951#  to  Honorable  Joe  Collins,  Prosecuting  Attorney  of  Cedar 
County,  Missouri,  which  we  believe  answers  your  second  question. 

Your  third  question  relates  to  the  matter  of  excluding  from 
a special  road  district  an  area  which  has  heretofore  been  treated 
as  being  part  of  such  district.  From  your  statement  of  the  fact 
situation  It  appears  that  for  the  past  eight  years  the  officers 
of  the  special  road  district  have  be on  collecting  taxes  on  the 
area  in  question  and  have  been  maintaining  the  roads  in  that 
area;  in  other  words,  proceeding  on  the  assumption  that  this 
area  was  a part  of  the  special  road  district.  It  now  seems  that 
the  officers  of  the  special  road  district  are  of  the  opinion 
that  this  particular  area  never  was  a part  of  the  special  road 
district.  Whether  this  area  was  or  was  not  Is  of  course  a matter 
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of  fact,  and  the  fact  that  for  eight  years  It  was  assumed  to 
be.  Is  no  proof  that  it  is  part  of  the  special  road  district. 

Of  course  the  officers  of  the  special  road  district  can 
cease  to  receive  the  percentage  of  taxes  a special  road  dis- 
trict is  entitled  to  receive  from  the  people  who  live  in  the 
area  which  you  mention,  and  cease  to  maintain  the  roads  in 
that  area.  If,  thereafter,  the  residents  of  this  area  bring 
suit  against  the  officers  of  the  special  road  district  for 
their  failure  to  maintain  the  roads  in  that  area,  the  court 
would  have  to  decide  whether  this  area  was  or  was  not  in  the 
special  road  district,  and  that  decision  would  be  determinative 
of  the  whole  natter  whichever  way  the  court  decided. 

CONCLUSION 


It  Is  the  opinion  of  this  department: 

1,  That  the  secretary  of  the  county  superintendent  of 
schools  may  do  work  for  other  county  officers  and  receive  com- 
pensation therefor,  in  addition  to  the  compensation  whioh  is 
received  as  secretary  for t he  county  superintendent  of  schools, 
provided  such  additional  work  does  not  interfere  with  or  con- 
flict with  the  duties  of  the  secretary  of  the  county  superin- 
tendent of  schools. 

2.  Special  road  district  may  cease  to  receive  the  per- 
centage of  taxes  a special  road  district  is  entitled  to  receive 
from  the  persons  who  live  in  territory  about  which  there  is  a 
dispute  as  to  whether  or  not  such  territory  is  part  of  such 
road  district  and  may  refuse  to  maintain  the  roads  in  such 
territory. 


Respectfully  submitted. 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 

APPROVED:  ^ _ 

r.  i?.  

Attorney  General 
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PROSECWTIftG  ATTORNEY  : Duty  of  Prosecuting  Attorney  to  sue 

defaulting  township  collector,  . 

TOWNSHIPS: 

collector: 

TAXES: 


April  17,  1952  f * 


Honorable  Elvis  A.  Mooney 
Prosecuting  Attorney 
Bloomfield^  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion 
which  is  as  follows: 

"Stoddard  County  is  operating  under  the 
township  fora  of  county  government;  town- 
ship organization  has  been  in  effect  in 
Stodriard  County  for  approximately  J4.O 
years.  Also  Stoddard  County  is  a third 
class  county, 

"On  the  third  day  of  March,  1952,  a repre- 
sentative of  the  State  Auditor’s  Office 
filed  the  audit  of  the  county  with  the 
Clerk  of  the  County  Court  and  on  the 
same  day  reviewed  the  findings  of  the 
auditors  as  shown  therein. 

"The  findings  of  the  auditors  revealed 
that  William  Young,  the  ex-collector  of 
Liberty  Township,  had  failed  to  turn 
over  funds  collected  for  the  State,  the 
County,  Road  and  Bridge,  Special  Road 
District,  and  various  school  districts 
(rural  and  consolidated)  in  Liberty  Town- 
ship, Apparently  it  will  be  necessary  to 
bring  actions  for  the  recovery  of  these 
funds, 

"The  office  of  the  State  Auditor  called 
ray  attention  to  the  copy  of  a letter  by 
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the  Hon.  Tyre  vV.  Burton,  Assistant 
Attorney  General,  on  January  2l±,  1939* 
addressed  to  Mr.  Frank  Huffhines,  Prose- 
cuting Attorney,  Stone  County,  Galena, 
Missouri,  wherein  an  opinion  rendered 
by  Mr.  Burton  on  December  21,  1938,  is 
referred  to.  This  letter  indicates 
that  it  is  not  my  duty,  as  prosecuting 
attorney  of  Stoddard  County,  to  bring 
an  action  for  the  recovery  of  money  due 
and  unpaid,  by  Mr.  Young,  to  the  various 
school  districts;  but  that  it  is  my  duty 
to  bring  an  action  for  the  recovery  of 
money  due  and  unpaid  to  the  State  and 
the  County. 

"v/ill  you  please  furnish  me  an  opinion 
as  to  my  duties  relative  to  bringing 
suits  for  the  collection  of  funds  due 
and  unpaid  those  political  sub  divisions 
other  than  the  state  and  county,  par- 
ticularly funds  due  the  various  school 
districts,  the  township  and  the  special 
road  district.” 


At  the  outset,  we  desire  to  call  attention  to  the 
opinion  (Huffhines  - 1939)  mentioned  in  your  letter,  with 
regard  to  the  question  as  to  whether  or  not  the  prosecut- 
ing attorney  is  authorized  to  represent  a school  district 
in  an  action  to  recover  moneys  from  a county  treasurer. 

The  conclusion  in  this  opinion,  that  it  was  not  the  offi- 
cial duty  of  the  prosecuting  attorney  to  render  services 
to  school  districts  and  represent  them  in  litigation,  was 
based  primarily  upon  the  fact  that  there  was  no  statute  pro- 
viding for  such  representation.  In  the  particular  instance 
before  us,  and  for  the  reasons  set  out  hereafter,  we  believe 
that  it  is  the  duty  of  the  prosecuting  attorney  to  bring  suit 
against  a township  collector  who  is  in  default.  &e  believe 
the  following  statutes  are  applicable  to  the  present  situation 
and,  therefore,  set  them  out  as  follow: 

"139.1^20.  Township  collector  --final  settle- 
ment of  accounts .--1.  The  township  collector 
of  each  township,  at  the  term  of  the  county 
court  to  be  held  on  the  first  Monday  in  March 
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of  each  year,  shall  make  a final  settle- 
ment of  hie  accounts  with  the  county  court 
for  state,  county,  school  and  township 
taxes;  produce  receipts  from  the  proper 
officers  for  all  school  and  township  taxes 
collected  by  him,  less  his  commission;  pay 
over  to  the  county  treasurer  and  ex  officio 
collector  all  moneys  remaining  in  his  hands, 
collected  by  him  on  state  and  county  taxes; 
make  his  return  of  all  delinquent  or  unpaid 
taxes,  as  required  by  law,  and  make  oath  be- 
fore the  court  that  lie  has  exhausted  all  the 
remedies  required  by  law  for  the  collection 
of  such  taxes, 

"2,  On  or  before  the  twentieth  day  of  March 
in  each  year,  he  shall  make  a final  settle- 
ment with  the  township  board, 

"3.  If  any  township  collector  shall  fail  or 
refuse  to  make  the  settlement  required  by 
this  section,  or  shall  fail  or  refuse  to  pay 
over  the  state  and  county  taxes,  as  provided 
in  this  section,  the  county  court  shall  at- 
tach him  until  he  shall  make  such  settlement 
of  his  accounts  or  pay  over  the  money  found 
due  from  him;  and  the  court  shall  cause  the 
clerk  thereof  to  notify  the  director  of  revenue 
and  the  prosecuting  attorney  of  the  county  at 
once  of  the  failure  of  such  township  collector 
to  settle  his  accounts,  or  pay  over  the  money 
found  due  from  him,  and  the  director  of  revenue 
and  the  prosecuting  attorney  shall  proceed 
against  such  collector  In  the  manner  provided 
in  section  139*440#  8111(1  such  collector  shall 
be  liable  to  the  oenalties  provided  In  section 

139.440*" 


"139*430.  Township  collec tor— monthly  state- 
ments — disposition  of  collected  moneys— 
commission.—  1,  The  township  collector,  on 
or  before  the  fifth  day  of  each  month,  shall 
make  and  file  in  the  office  of  the  county 
clerk  a statement  showing  the  amount  of  taxes 
collected  by  him  for  all  purposes  during  the 
preceding  month,  which  statement  shall  be 
sworn  to  by  such  township  collector  before 
the  county  clerk,  or  some  other  officer 
authorized  to  administer  oaths. 
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"2.  On  or  before  the  tenth  day  in  each 
month,  the  township  collector,  after  de- 
ducting his  commissions,  shall  pay  over 
to  the  county  treasurer  and  ex  officio 
collector  all  state  and  county  taxes  col- 
lected by  him  during  the  preceding  month, 
as  shown  by  the  statement  required  by 
this  section,  and  take  duplicate  receipts 
therefor,  one  of  which  he  shall  retain  and 
the  other  he  shall  file  with  the  county 
clerk;  and  the  county  clerk  shall  charge 
the  treasurer  with  the  amounts  so  receipted 
for,  to  be  accounted  for  at  the  annual  settle- 
ment, 

"3«  The  township  collector,  in  like  manner, 
on  or  before  the  twentieth  day  of  each  month, 
shall  pay  over  to  the  township  trustee  and 
ex  officio  treasurer  after  deducting  his  com- 
mission all  township  taxes  and  funds  of  every 
kind  belonging  to  the  township,  collected  by 
him  during  the  preceding  month,  and  take 
duplicate  receipts  therefor,  one  of  which  he 
shall  retain  and  the  other  he  shall  deposit 
with  the  township  clerk,  who  shall  charge  the 
township  trustee  and  ex  officio  treasurer 
with  the  amount  so  receipted. 

"If,  The  township  collector  shall  receive  a 
commission  of  two  and  one-half  per  cent  on  the 
first  forty  thousand  dollars  collected;  one 
per  cent  on  the  next  forty  thousand  dollars 
collected;  and  three-fourths  of  one  pB  r cent 
on  the  remainder  of  all  moneys  collected  by 
him." 


"139«Ul-0«  Township  collector— default,  penalties; 
certified  copy  of  statement. — 1,  If  any  town- 
ship collector  shall  fail  or  refuse  to  file  the 
statement  required  by  section  139«lj-30,  or,  hav- 
ing filed  such  statement,  shall  neglect  or  refuse 
to  pay  over  to  the  county  treasurer  and  ex  offi- 
cio collector  the  state  and  county  taxes  col- 
lected by  him  during  the  preceding  month,  as 
shown  by  such  statement,  the  county  clerk,  im- 
mediately after  such  default,  and  not  later  than 
the  fifteenth  day  of  the  month  in  which  such 
statement  was  or  should  have  been  made,  3hall 
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certify  such  fact  to  the  director  of 
revenue  and  the  prosecuting  attorney 
of  the  county;  and  the  director  of 
revenue  and  the  prosecuting  attorney 
shall  proceed  against  such  defaulting 
township  collector  in  the  sane  manner 
as  is  provided  by  section  139*270  for 
proceeding  artalnst  defaulting  county 
collectors  end  ex  officio  county  col- 
lectors, and  the  township  collector 
shall  forfeit  his  commission  on  all 
moneys  collected  and  wrongfully  with- 
held, and  otherwise  be  liable  to  all  the 
penalties  imposed  by  section  139*270. 

”2.  The  county  clerk  shall  certify  a 
copy  of  such  monthly  statement  to  the 
director  of  revenue  within  the  time  pre- 
scribed for  certifying  the  statements 
of  the  county  collectors  and  ex  officio 
collec  tors.1' 


"139*270*  Refusal  to  pay— forfeiture- 
distress  warrant.—  1*  If  any  county 
collector,  or  ex  officio  county  col- 
lector, fails  or  refuses  to  pay  the 
taxes  and  license  fees  into  the  county 
treasuries  and  to  the  director  of  revenue 
as  provided  in  section  139.210,  he  shall 
forfeit  his  commissions  on  the  amount 
wrongfully  withheld  and  in  addition  shall 
pay  a penalty  of  ten  per  cent  of  the  amount 
wrongfully  withheld* 

"2*  The  director  of  revenue  within  thirty 
days  shall  issue  a distress  warrant  for 
such  state  taxes  and  penalties,  and  the 
prosecuting  attorney  within  thirty  days 
shall  proceed  to  collect  the  county, 
school,  road  and  municipal  taxes  by  suit 
on  the  official  bond  of  the  defaulting 
collector." 


(RStfo  19]|9) 
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Under  the  above  statutes  we  see  that  it  is  the  duty 
of  the  township  collector  to  make  a final  settlement  of  his 
accounts  with  the  county  court  for  sta  ;e,  county,  school  and 
township  taxes;  producing  receipts  from  the  proper  officers 
for  school  and  township  taxes  collected  by  him,  and  pay 
to  the  county  treasurer  all  moneys  collected  on  state  and 
county  taxes.  -e  note  that  upon  a failure  to  make  such  a 
settlement  or  to  pay  over  money  found  due  from  him,  it  be- 
comes the  duty  of  the  county  clerk  to  notify  the  director  of 
Revenue  and  the  prosecuting  a ttorney  of  the  failure  to  collect 
the  accounts  and  to  make  the  payments.  The  method  for  pro- 
ceeding arainst  a township  collector  in  default  is  the  3ame 
as  provided  for  a defaulting  county  collector,  and  we  note 
that  that  section  provides  that  a prosecuting  attorney  shall 
proceed  to  collect  the  county,  school,  road  and  municipal 
taxes  by  suit  on  the  official  bond  of  the  defaulting  collector. 

Rearing  the  above  statutory  provisions  together  we 
believe  it  was  the  intent  of  the  Legislature  that  the  prose- 
cuting attorney  should  proceed  against  the  township  collector 
for  all  the  taxes  for  which  the  township  collector  is  in  de- 
fault. 


Under  the  provisions  of  Section  139*270,  RSMo  19^9# 
this  is  accomplished  by  a suit  on  the  official  bond  of  the 
defaulting  collector.  Provision  for  a bond  for  a township 
collector  is  found  in  Section  65.^60,  RSMo  1949 s "*  * * The 
conditions  of  such  bond  shall  be  that  he,  the  said  collector, 
will  faithfully  and  punctually  collect  and  pay  over  all  State, 
county,  township  and  other  revenue,  including  school  taxes, 
that  may  become  due  and  collectable  during  the  period  for  which 
such  collector  shall  be  elected  or  appointed;  * * * 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department  that 
it  is  the  duty  of  the  prosecuting  attorney  to  bring  suit  against 
a defaulting  township  collector  for  not  only  the  state  and  county 
taxes  but  also  the  road  and  school  taxes  which  have  become  due 
and  collectable. 


Respectfully  submitted. 


APPROVED: 


C 

J.  E.  TAYLOR 

Attorney  General 


JOHN  R.  BATY 

Assistant  Attorney  General 


JRBtir 


» 


Until  election  and  canvass  of  vote  under 
Sec.  65*610,  RSMo,  1949*  abolishing  town- 
ship organization  is  had,  no  vacancy 
exists  in  office  of  county  collector 
and  county  assessor  and  filings  for  such 
offices  prior  thereto  are  not  authorized 
by  law. 

24,  1952 


£ - v 


Prosecuting  Attorney 
Wright  County 
Hartville,  Missouri 

Dear  Mr.  Moody: 

The  following  opinion  is  rendered  in  answer  to  your  recent 
request  reading  as  follows: 

"Wright  County  is  a county  with  township 
organization.  A petition  has  been  filed 
to  vote  out  township  organization  at  the 
next  general  election. 

A nan  has  filed  for  County  Assessor  and 
another  filed  for  County  Collector,  both 
filings  being  proper  except  for  the  fact 
that  those  offices  do  not  exist  under  our 
township  organization,  and  will  not  exist 
in  this  county  until  after  township  organiza- 
tion has  been  voted  out. 


COUNTY  ORGANIZATION: 
COUNTY  COLLECTOR: 
COUNTY  ASSESSOR: 

FILED 
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I would  like  to  know  how  such  filings  shall 
be  treated,  and  of  what  effect  they  might  be 
in  the  event  township  organization  is  voted 
out  of  this  county  in  the  next  general  elec- 
tion. Or,  can  a man  be  elected  to  a county 
office  at  the  same  election  that  brings  such 
office  into  existence?" 

Under  the  facts  outlined  in  your  letter,  quoted  above,  it 
i 3 not  possible  to  assume  that  township  organization  will  be 
voted  out  in  Wright  County  in  tne  general  election  to  be  held 
in  November  of  1952.  Section  65.6lO,  RSMo,  1949*  provides  as 
follows : 
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"At  any  general  election  holden  In  this 
state.  In  any  county  haring  adopted  town- 
ship organization  under  this  chapter,  upon 
the  petition  of  one  hundred  voters  of  the 
county,  praying  the  county  court  to  re sub- 
ait  the  question  of  townsnlp  organization 
to  the  voters  of  said  election,  it  shall 
be  the  duty  of  the  county  court  to  submit 
the  question  again  at  such  election,  in 
like  manner  as  provided  in  sections  65*010 
to  65*050;  and  if  it  shall  appear,  after 
the  canvass  of  the  votes  as  provided  in 
said  sections  of  this  chapter,  that  & ma- 
jority of  all  the  votes  cast  upon  that 
question  shall  be  against  township  organi- 
zation, then  township  organization  shall 
cease  in  said  county;  and  all  laws  in 
force  in  relation  to  counties  not  having 
township  organization  shall  immediately 
take  effect  and  be  in  force  in  such  county." 

A reading  of  Section  65*610,  HSMo,  19il9»  quoted  above, 
clearly  discloses  that  township  organization  in  Aright  County 
will  continue  until  any  vote  abolishing  such  organization  is 
fully  canvassed.  In  the  case  of  State  ex  inf.,  v.  Duncan, 

265  Mo.  26,  the  Supreme  Court  was  passing  on  questions  aris- 
ing out  of  an  election  to  abolish  township  organization.  One 
important  question  in  such  case  was  whether  a vacancy  occurred 
in  the  county  office  of  collector  upon  abolishment  of  township 
organization.  In  treating  of  this  question  the  Court  spoke 
as  follows  at  265  Mo.  l.c.  I4.9: 

"This  brings  us  to  a consideration  of  the 
other  question  in  this  case;  since  it  folio; s 
that  township  organization  having  been  law- 
fully voted  out,  a vacancy  thereby  ensued  in 
tne  office  of  collector  of  the  revenue  of 
Butler  county."  (Underscoring  ours.) 

Based  on  the  quoted  language  from  State  ex  inf.  v.  Duncan, 
supra,  it  must  be  concluded  that  until  such  time  as  Wright  County 
abolishes  township  organization,  no  vacancy  in  a county  office 
af  collector  and  assessor  exists  to  be  voted  on  at  any  primary 
or  general  election.  Consequently,  the  filings  referred  to  in 
paragraph  two  of  you r request  should  be  held  for  naught  and  no 
authority  exists  for  accepting  the  same. 
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CONCLUSION 


It  1 8 the  opinion  of  this  department  that  until  a canvass 
of  the  vote  abolishing  township  organisation,  taken  under  authority 
contained  in  Section  65.610,  RSMo,  194-9*  is  finally  made,  no  va- 
cancy is  created  in  the  office  of  county  collector  and  county  as- 
sessor, and  any  filings  for  suoh  office  at  a primary  or  general 
eleotion  prior  thereto  are  not  authorized  by  law. 

Respectfully  submitted. 


JULIAN  L.  O'MALLbY 
Assistant  Attorney  General 


A?  ROVLD: 


J.  8.  TAYLJR 
Attorney  General 


JLO'Mslw 
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OPERATORS:  Persons  having  operator's  license  must  take 
examination  as  required  by  statutes  in  order 
to  obtain  chauffeur1 s license. 


September  30, 


1952  to- 1~] fris- 


Honorable  J.  Hal  Moore 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  August  30#  19f>2,  in 
which  you  request  an  official  opinion  of  this  office. 

Your  request  is  as  follows: 

"I  would  appreciate  your  department's 
opinion  of  the  following  oiroumstanoea. 

Does  an  applicant  that  has  drivers 
licenses  in  full  force  have  to  take  an 
examination  in  order  to  acquire  chauf- 
feur's licenses  under  the  laws  of 
Missouri." 

In  answer  to  your  request,  we  must  refer  first  to  the 
statutes.  Seotion  302.173*  RSMo,  Cumulative  Supplement  195>1» 
is  quoted  in  part,  as  follows: 

"Driver's  examination  required,  when— 
procedure.—  1.  Any  applicant  for  an 
operator's  license,  or  chauffeur's 
license  issued  pursuant  to  the  laws  of 
this  state  shall  be  examined  as  herein 
provided.  So  applicant  for  a re- 

newal license  shall  be  required  to  submit 
to  any  examination  of  his  ability  to 
safely  operate  a motor  vehicle  over  the 
highways  of  this  state  unless  the  facts 
set  out  in  such  renewal  application  or 
record  of  convictions  on  the  expiring 
license,  or  the  records  of  the  director 
show  that  there  is  good  cause  to  author- 
ize the  director  to  require  the  applicant 
to  submit  to  such  examination. 
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It  will  be  noted  that  this  section  treats  operators  and 
chauffeurs  as  being  subject  to  the  same  requirements  of  the  law. 
However,  in  accordance  with  the  text  whore  It  reads  "operator's 
or  chauffeur's  license, " the  word  "or"  may  be  said  to  be  used 
In  the  disjunctive  sense. 

The  definition  of  chauffeur  is  contained  in  Section  302.010, 
subsection  (1),  RSMo,  Cumulative  Supplement,  1951#  and  reads  as 
follows  s 

"(1)  ' Chauf f eur * , an  operator  who  operates 
a motor  vehicle  in  the  transportation  of 
persons  or  property,  and  who  receives  com- 
pensation for  such  service  in  wages,  salary, 
commission  or  fare;  or  who  as  owner  or  em- 
ployee operates  a motor  vehicle  carrying 
passengers  or  property  for  hire;  or  who 
regularly  operates  a commercial  motor 
vehicle  of  another  person  in  the  course  of, 
or  as  an  incident  to  his  employment,  but 
whose  principal  occupation  is  not  the 
operating  of  such  motor  vehicle." 

It  will  be  noted  also  that  there  is  nothing  contained  in 
the  statutes  that  requires  a chauffeur  to  obtain  an  operators 
license  before  he  drives  an  automobile  as  an  "operator."  His 
qualifications  as  a chauffeur  are  sufficient  to  enable  him  to 
operate  his  own  automobile  for  other  purposes  than  as  a chauf- 
feur. With  an  operator  this  is  not  so.  He  is  not  licensed 
nor  does  he  have  a certificate  of  his  qualifications  to  receive 
compensation  in  wages,  salary,  commission  or  fare  in  the  trans- 
portation of  persons  or  property.  A chauffeur  is  required  to 
be  licensed  as  a licensed  occupation  for  the  protection  of  the 
public  and  although  provisi  ns  for  his  licensing  are  contained 
in  the  same  chapter  of  the  law  as  that  of  an  operator,  it  is 
our  belief  that  the  same  qualifications  as  an  operator  will 
not  qualify  one  as  a chauffeur. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  an 
applicant  who  has  an  operator's  license  is  required  to  be 
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examined  as  provided  In  Chapter  302 , RSMo  1949,  and  Laws  1951* 
H*B*  22,  49,  56,  and  114,  in  order  to  obtain  a chauffeur's 

license* 


Respectfully  submitted, 


JAMES  W.  FARIS 
Assistant  Attorney  General 


Attorney  General 


JWFab 
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Check  payable  to  Treasurer  of 
Missouri  in  sum  of  $2,000  in 
payment  of  group  life  policy  in 
which  State  of  Missouri  is  bene- 
ficiary; the  proceeds  of  check  to 
be  deposited  in  treasury  to  credit 
of  ordinary  revenue  fund  of  state. 


September  15,  1952 


Honorable  M.  E.  Morris 
State  Treasurer 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  request  for  a legal  opinion  of  this  office  has  been  received 
and  reads  in  part  as  follows: 

"It  is  requested  that  you  please  furnish 
this  department  with  a written  opinion 
Btating  where  Check  No.  D 451570,  dated 
January  21,  1952,  made  payable  to  M.  £. 

Morris,  Treasurer  of  the  State  of  Missouri, 
in  the  amount  of  $2,000.00  should  be  de- 
posited. 

"This  check  is  in  payment  of  a group 
Insurance  policy  on  J.  Sigado  who  was  in- 
sured in  the  group  of  Kellogg  Switchboard 
k Supply  Company  employees •" 

Your  letter  requests  an  opinion  as  to  where  the  proceeds  of 
above  described  check  should  be  deposited.  However,  you  have  informed 
us  since  the  date  of  your  letter  that  the  request  was  meant  to  inquire 
into  what  fund  such  proceeds  should  be  deposited,  rather  than  the  place 
of  deposit;  consequently,  our  opinion  will  be  given  on  the  facts  dis- 
closed by  the  later  information,  instead  of  that  stated  in  the  opinion 
request. 

Section  33*550,  RSMo  1949.  authorizes  gifts  to  be  made  to  the 
state,  and  the  duties  of  the  director  of  revenue  in  accepting  those 
gifts.  Said  section  reads  as  follows: 

"Whenever  any  device,  bequest,  donation, 
gift  or  assignment  of  money,  bonds,  or 
c hoses  in  action,  or  any  property,  real, 
personal  or  mixed,  shall  be  made  or  offered 
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to  be  made  to  this  state,  the  director 
of  revenue  shall  be  and  is  hereby  authorized  to 
receive  and  accept  the  same  on  such  terms,  con- 
ditions and  limitations  as  may  be  agreed  upon 
between  the  grantor,  donor  or  assignor  of  said 
property  and  said  official,  so  that  the  right 
and  title  to  such  property  shall  pass  to  and 
vest  in  this  state,  and  all  such  property  so 
vested  in  this  state,  and  the  proceeds  thereof 
when  collected  may  be  appropriated  for  educational 
purposes,  or  for  such  other  purposes  as  the  legis- 
lature may  direct." 

For  purposes  of  our  discussion  herein,  it  is  assumed  that  the 
gift  was  iegally  made  and  accepted;  that  the  provisions  of  above 
section  have  been  complied  with,  and  the  title  to  the  gift  is  now 
vested  in  the  State  of  Missouri. 

In  making  the  gift  to  the  state,  it  is  noted  that  the  donor 
failed  to  provide  any  terms  or  conditions  upon  which  it  must  be 
accepted,  and  without  any  indication  as  to  the  fund  or  purpose  for 
which  it  must  be  used  if  accepted. 

If  such  was  the  intention  of  the  donor,  this  was  legally  proper, 
and  is  strictly  in  accord  with  the  provisions  of  Section  33*550,  supra. 

In  effect  said  section  provides  that  the  proceeds  of  gifts  to  the  state 
(not  designated  for  a particular  fund  or  use  by  the  donor)  may  be 
appropriated  for  educational  or  such  other  uses  as  the  legislature  may 
direct.  What  the  treasurer  is  to  do  with  the  gift  until  such  time  as  the 
legislature  may  appropriate  it  for  some  special  use  is  the  matter  for 
out  immediate  attention  and  discussion. 

0 0 • » 

Article  III,  Section  36,  Constitution,  provides  where  all  state 
revenue  and  money  collacted  shall  go,  and  reads  as  follows:  ' 

"All  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury 
and  the  general  assembly  shall  have  no 
power  to  divert  the  same  or  to  permit 
the  withdrawal  of  money  from  the  treasury, 
except  in  pursuance  of  appropriations  made 
by  law.  * * *" 

Article  IV,  Section  15,  Constitution  of  1945»  makes  the  state 
treasurer  the  custodian  of  all  state  funds,  and  his  duties  regarding 
such  custody.  Said  section  reads  as  follows: 

"The  state  treasurer  shall  be  custodian  of 
all  state  funds.  All  revenue  collected  and 
moneys  received  by  the  state  from  any  source 
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whatsoever  shall  go  promptly  into  the  state 
treasury,  and  all  interest,  incone  and  returns 
therefroa  shall  belong  to  the  state*  Immediately 
on  receipt  thereof  the  state  treasurer  shall 
deposit  all  moneys  in  the  state  treasury  to  the 
credit  of  the  state  in  banking  institutions  selected 
by  him  and  approved  by  the  governor  and  state  auditor, 
and  he  shall  hold  thea  for  the  benefit  of  the  respective 
funds  to  which  they  belong  and  disburse  thea  as  pro- 
vided by  law*  Such  institutions  shall  give  security 
satisfactory  to  the  governor,  state  auditor  and  state 
treasurer  for  the  safekeeping  and  payment  of  the  de- 
posits on  demand  of  the  state  treasurer  authorised 
by  warrants  of  the  state  auditor.  No  duty  shall  be 
imposed  on  the  state  treasurer  by  law  which  is  not 
related  to  the  receipt,  custody,  and  disbursement 
of  state  funds." 


Section  30*240,  RSMo  1949.  provides  how  the  treasurer  shall  keep 
the  moneys  of  the  state,  and  his  duties  relating  thereto,  and  reads 
in  part  as  follows: 


"All  moneys  now  belonging  to  or  that  nay  at 
any  time  hereafter  belong  to  the  state,  that  is 
now  in  the  state  treasury  or  that  hereafter  aay 
be  required  by  law  to  be  paid  into  the  treasury 
for  any  purpose  whatever,  shall  immediately  on 
receipt  thereof  be  deposited  by  the  treasurer 
to  the  credit  of  the  state,  for  the  benefit  of 
the  fund  to  which  such  aoneys  respectively  belong, 
in  such  banks,  bank  or  banking  institutions  in 
this  state  as  he  may  from  tine  to  time,  with  the 
approval  of  the  governor  and  state  auditor, 
select.  * * *" 


None  of  the  above  constitutional  or  statutory  provisions  provide, 
and  we  are  unable  to  find  any  other  consitutional,  statutory  provisions, 
or  court  decisions  which  do  provide  into  what  fund  financial  gifts  shall 
go,  when  the  donor  has  failed  to  designate  the  fund  or  purpose  for  which 
such  gifts  must  be  used.  It  appears  that  this  particular  situation  has 
never  been  presented,  or  passed  upon  by  the  appellate  courts  of  the  state* 

While  Section  33*0&0,  RSMo  1949,  does  not  provide  that  such  gifts 
shall  be  deposited  in  the  treasury  to  the  credit  of  a particular  fund, 
or  that  gifts  of  this  nature  can  only  be  used  for  certain  purposes,  yet 
it  does  appear  that  the  situations  to  which  the  provisions  of  this 
section  are  applicable  are  siailar  in  some  respect  to  the  present  situ- 
ation, and  are  useful  in  reaching  a decision  as  to  what  fund  the  gift 
shall  be  credited*  Said  section  reads  as  follows: 

"All  fees,  funds  and  moneys  from  whatever 
source  received  by  any  department,  board, 
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bureau,  commission,  institution,  official 
or  agency  of  the  state  government  by  virtue 
of  any  law  or  rule  or  regulation  made  in 
accordance  with  any  law,  shall,  by  the 
official  authorised  to  receive  same,  and  at 
stated  intervals  be  placed  in  the  state  treasury 
to  the  credit  of  the  particular  purpose  or  fund 
for  which  collected,  and  shall  be  subject  to 
appropriation  by  the  general  assembly  for  the 
particular  purpose  or  ;und  for  which  collected 
during  the  biennium  in  which  collected  and 
appropriated.  The  unpended  balance  remaining 
in  all  such  funds  (except  such  unexpended  balance 
as  may  remain  in  any  fund  authorised,  collected 
and  expended  by  virtue  of  the  provisions  of  the 
constitution  of  this  state),  shall  at  the  end  of 
the  biennium  and  after  all  warrants  on  same  have 
been  discharged  and  the  appropriation  thereof  has 
lapsed,  be  transferred  and  placed  to  the  credit 
of  th9  ordinary  1 avenue  fund  of  the  state  by  the 
state  treasurer.  Any  official  or  other  person  who 
shall  willfully  fail  to  comply  with  any  of  the  pro- 
visions of  this  section,  and  any  person  who  shall 
willfully  violate  any  provision  hereof,  shall  be 
deemed  guilty  of  a misdemeanor;  provided,  that  in 
the  case  of  state  educational  institutions  there 
is  excepted  herefrom  gifts  or  trust  funds  from 
whatever  source:  Appropriations,  gifts,  or  grants 
from  the  federal  government,  private  organizations 
and  individuals;  funds  for  or  from  student  activi- 
ties, farm  or  housing  activities,  and  other  funds 
from  which  the  whole  or  some  part  thereof  may  be 
liable  to  be  repaid  to  the  person  contributing 
the  same,  and  hospital  fees;  all  of  which  excepted 
funds  shall  be  reported  in  detail  quarterly  to  the 
governor  and  biennially  to  the  general  assembly.” 

In  the  enactment  of  this  section  it  appears  to  have  been  the  in- 
tention of  the  legislature  that  no  unexpended  balances  should  remain  in 
the  various  state  funds  at  the  end  of  the  biennium,  after  all  obligations 
on  said  funds  were  discharged  and  the  appropriations  therefor  had  lapsed, 
and  that  under  such  circumstances  said  balances  should  be  transferred  by 
the  treasurer  to  the  credit  of  the  ordinary  revenue  fund  of  the  state. 
From  this  fund  the  legislature  might  make  appropriations  for  the  various 
purposes  authorized  by  law  when  and  where  the  need  is  greatest.  It 
seems  only  logical  that  all  state  funds  not  previously  obligated  for  any 
particular  use  or  purpose  should  be  credited  to  this  fund  and  made 
available  for  future  appropriations. 

It  seems  tnat  such  was  the  intention  of  the  legislature  with 
reference  to  the  unexpended  balances  referred  to  in  this  section,  and 
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that  the  status  of  the  proceeds  of  the  gift  is  so  similar  to  that  of 
the  unexpended  balances  that  they  should  be  disposed  of  in  the  same 
manner,  that  is,  by  depositing  them  in  the  state  treasury  to  the  credit 
of  the  ordinary  revenue  fund. 


■/QMCLUSIOH 


It  is  the  opinion  of  this  department  that  a check  payable  to 
M.  E.  Morris,  Treasurer  of  Missouri,  in  the  sun  of  $2,000.00,  and 
given  in  payment  of  a group  life  policy  in  which  the  iitate  of  Missouri 
is  named  beneficiary;  that  the  proceeds  of  said  check  should  be 
deposited  in  the  treasury  to  the  credit  of  the  ordinary  revenue  fund 
of  the  state  by  the  treasurer. 


Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


PNC: hr 


CRIMINAL,  LAW!  FUNDS,  FOURTH 
CLASS  CITY!  DISBURSEMENT! 
PROSECUTION  FOR!  WHEN: 

« 


January  29, 


Treasurer  of  class  city'  dis- 

bursing funds  after  failure  of  city 
to  publish  semi-annual  financial 
statement  required  by  Sec.  79-1&0, 
RSMo  194-9;  and  before  effective  date 
of  Sec.  79.165,  Laws  of  1951,  making 
payment  by  treasurer  under  such  cir- 
cumstances a crime,  could  not  be 
prosecuted,  since  the  act  was  not  a 
crime  when  committed.  But  after 
effective  date,  if  treasurer  dis- 
burses city  funds  and  semi-annual 
statement  has  not  been  published 
prior  to  disbursement,  he  may  be 
•\qco  prosecuted  for  violation 

of  Sec.  79.165. 


Mr.  Charles  E.  Murrell,  Jr. 
Prosecuting  Attorney 
Edina,  Missouri 


Dear  Sirs 

This  is  to  acknowledge  receipt  of  your  request 
for  a legal  opinion  of  this  department  which  reads 
as  follows: 

"I  would  like  to  have  an  opinion 
of  your  office,  as  soon  as  possible 
in  connection  with  Section  79.160 
and  79.165,  RSMo  194-9,  the  latter 
being  the  Laws  of  1951,  House  Bill 
Number  192. 

"On  what  date  does  Section  79.165 
become  effective  and  does  it  apply 
to  the  failure  of  a city  to  publish 
a financial  statement  as  required, 
in  July  of  1951." 

We  are  also  in  receipt  of  your  later  letter  in 
which  the  opinion  request  is  explained  in  more  detail. 
Said  letter  reads  in  part  as  follows: 

"I  am  again  requesting  your  office 
to  render  the  opinion  asked  for  in 
ray  recent  letter  since  I am  sure  that 
this  office  Is  going  to  receive 
several  complaints  of  violation  of 
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79»l65  in  connection  with  the  failure 
of  the  city  of  Edina,  Missouri  to 
publish  a finaneial  statement  last  July.” 

Sinoe  receiving  the  letters  quoted  above  you  have 
further  informed  us  that  no  semi-annual  statements  of  the 
City  of  Edina,  Missouri,  have  been  published  during  the 
five  years  immediately  preceding  the  date  of  the  opinion 
request,  and  that  the  financial  statement  required  to 
have  been  published  in  July,  1951#  has  not  been  published 
either  before  or  after  the  effective  date  of  Section 
79*l65»  supra.  It  is  in  regard  to  this  particular 
finaneial  statement  that  your  inquiry  deals,  and 
consequently  our  opinion  herein  will  be  limited  to  a 
discussion  of  the  proposition  as  to  whether  or  not  if 
the  treasurer  of  Edina,  Missouri,  pays  out  city  funds, 
upon  warrants  or  orders  of  the  board  of  aldermen  after 
the  end  of  July,  1951#  end  no  semi-annual  financial 
statement  of  the  city  has  been  published  prior  to  such 
payment,  said  treasurer  may  not  be  proseouted  for  a 
violation  of  Section  79*l6p,  supra,  when  the  alleged 
payments  were  made  before  the  effective  date  of  said 
Section,  but  the  treasurer  may  be  prosecuted  for  a 
violation  of  said  section  after  the  effective  date, 
when  the  semi-annual  statement  required  to  have  been 
published  in  July,  1951#  bad  not  been  published  prior 
to  such  payment  by  him. 

Sections  79*160,  RSMo  19V?»  and  79*165#  Laws  of 
1951#  are  referred  to  in  your  letter,  and  such  reference 
calls  for  an  interpretation  and  an  application  of  them 
to  facts  given  in  the  opinion  request. 

Section  79*160,  RSMo  19V?#  provides  that  the  board 
of  aldermen  of  a fourth  class  city  shall  publish  a 
statement  of  the  financial  affairs  of  the  city  semi- 
annually and  reads  as  follows) 

"The  board  of  aldermen  shall  semi- 
annually in  January  and  July  of  each 
year  make  out  and  spread  upon  their 
records  a full  and  detailed  account 
and  statement  of  the  receipts  and 
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expenditures  and  indebtedness  of  the 
oity  for  tne  half  year  ending  December 
thirty-first  and  June  thirtieth, 
preceding  the  date  of  suoh  report, 
vhich  aooount  and  statement  shall  be 
published  in  some  newspaper  in  the 
city." 

Section  79*165*  Laws  of  1951*  prohibits  the  disbursing 
of  funds  from  the  treasury  of  a fourth  class  oity  until 
after  the  financial  statement  provided  for  by  the  preceding 
seotion  has  been  made.  A penalty  is  provided  for  a 
violation  of  this  section  by  a treasurer  of  suoh  a fourth 
class  oity.  Said  section  reads  as  follows: 

"In  the  event  the  financial  statement 
of  any  fourth  class  city  is  not 
published  as  required  by  Seotion 
79* RSlfo  194-9*  the  treasurer  of 
suoh  city  shall  not  pay  out  any  money 
of  the  city  on  any  warrant  or  order  of 
the  board  of  aldermen  after  the  end 
of  the  month  in  which  suoh  financial 
statement  is  required  to  be  published 
until  such  time  as  said  financial 
statement  is  published.  Any  treasurer 
violating  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a misdemeanor 
and  punished  according  to  law." 

The  inquiry  is  made  as  to  when  Seotion  79*165  became 
effective  as  a law.  Upon  investigation  it  appears  that 
Seotion  79*l65*  Laws  of  1951*  beoame  effective  on  October  9, 
1951* 

Under  the  provisions  of  Seotion  79*160,  supra,  a 
financial  statement  of  the  City  of  Edina,  Missouri,  for  the 
period  beginning  January  1,  1951*  and  ending  June  30,  1951* 
was  required  to  be  published  in  July,  1951*  but  it  appears 
that  such  statement  was  not  published  during  that  month 
and  that  it  has  not  been  published  at  any  time  after 
July,  1951*  Under  suoh  eircumstanoes,  if  the  treasurer 
pays  out  oity  funds  after  the  end  of  July,  1951*  end  before 
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the  effective  date  of  Section  79.165,  supra,  on  October  9, 
1951,  wnen  the  financial  statement  had  not  been  published 
prior  to  the  payment,  can  he  be  proseouted  for  a violation 
of  said  section?  In  this  connection  the  further  question 
immediately  arises  as  to  whether  or  not  the  section  is  an 
ex  post  faoto  law  and  as  to  the  enforceability  of  same. 
Both  the  state  and  federal  constitutions  prohibit  the 
enactment  of  laws  of  this  nature,  and  if  the  law  is  ex 
post  faoto,  it  is  unenforceable. 

In  the  case  of  Cummings  v.  Missouri,  U.  S.  if  Wal.  277, 
L.  I.  356,  an  ex  post  faoto  law  was  defined  as  one  which 
Imposes  a punishment  for  an  act  which  was  not  punishable 
at  the  time  it  was  committed;  or  Imposes  additional 
punishment  to  that  then  prescribed. 

from  a careful  reading  of  Section  79*165,  supra,  it 
is  noted  that  a new  offense  is  defined  and  that  this 
section  does  not  make  the  offense  criminal  when  committed, 
prior  to  its  enactment,  and  it  seoms  that  it  was  not  the 
intention  of  the  legislature  to  create  an  ex  post  facto 
law.  If  the  law  is  not  ex  post  facto,  to  hold  that  it 
applies  to  offenses  committed  prior  to  its  effective  date, 
which  were  not  criminal  offenses  when  committed,  and  are 
now  punishable  as  such  after  the  effective  date,  would  in 
effect  be  giving  the  law  an  ex  post  faoto  construction, 
and  suoh  a construction  is  as  pernicious  as  creating  an 
ex  post  facto  law.  This  principle  was  held  to  be  the  law 
in  the  case  of  St.  Louis  Bridge  Terminal  Ry.  Co.  v. 

United  States,  158  Fed.  191,  in  which  the  court  said  at 
1.  c.  193i 


"A  penal  statute  which  creates  and 
denounces  r.  new  offense,  and  the  aot 
under  consideration  is  suoh  a statute, 
should  be  strictly  oonstrued.  A man 
ought  not  to  be  punished  unless  he 
falls  plainly  within  the  class  of 
persons  specified  as  punishable  by 
such  a law.  The  definition  of  offenses 
and  the  classification  of  offenders 
are  legislative  and  not  judicial 
functions,  and  where,  as  in  the  case 
at  bar,  a penal  statute  is  plain  and 
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unambiguous,  the  courts  may  not 
lawfully  extend  it  to  a class  of  persona 
who  are  excluded  from  its  effect  by  its 
terms,  nor  by  interpolation  or  con* 
struction  after  their  commission  make 
aots  offenses  which  were  not  clearly 
such  by  the  expressed  will  of  the 
legislative  department.  The  creation 
of  an  offense  by  ex  post  faoto  con- 
struction is  as  pernicious  as  its 
creation  by  an  ex  post  facto  law.  it 

It  is  therefore  our  thought  that  if  the  city  treasurer 
of  Edina,  Missouri,  disburses  funds  on  warrants  or  orders 
of  the  board  of  aldermen  after  the  end  of  July,  1951*  and 
after  the  failure  of  the  board  of  aldermen  to  publish  the 
semi-annual  financial  statement  of  the  city  required  by 
3eotion  79*1^0*  supra,  and  the  disbursement  was  made  before 
the  effective  date  of  Section  79*1^5*  supra,  the  treasurer 
cannot  be  prosecuted  for  the  criminal  offense  defined  by 
said  seotion,  since  such  disbursement  was  not  a criminal 
offense  at  the  time  of  the  commission  of  the  aet.  Said 
seotion  is  not  an  ex  post  lac to  law,  and  to  hold  that  the 
treasurer  is  guilty  of  a violation  of  same  and  might  be 
prosecuted  for  such  offense,  would  be  giving  it  an  ex 
post  facto  construction  which  is  as  objectionable  as  the 
creation  of  an  ex  post  facto  law  in  the  first  instance. 

In  view  of  the  fact  that  Seotion  79 • 1&5*  supra,  is 
not  an  ex  post  facto  law,  but  one  which  operates  prospectively, 
the  treasurer  cannot  bo  prosecuted  fox*  the  crime  defined 
herein  until  after  the  effective  date  of  the  section. 

But  if  after  said  effective  date  the  treasurer  pays  out 
city  funds  when  the  semi-annual  financial  statement  has 
not  been  published  piicr  to  the  payment,  it  is  our  further 
thought  that  he  may  be  prosecuted  for  a violation  of  said 
section. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a treasurer 
of  a fourth  class  city  who  pays  out  city  funds  on  warrants 
or  orders  of  the  board  of  aldermen  after  the  end  of  July, 
1951*  and  before  the  effective  date  of  Seotion  79* 165* 
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Laws  of  1951#  ahen  the  semiannual  financial  statement  of 
the  city  has  not  been  published  in  accordance  vith 
Seetion  79.1&0,  RSMo  194-9*  cannot  be  prosecuted  for  a 
crime  of  disbursing  city  funds  In  violation  of  3eetion 
79«l6£#  supra.  The  offense  was  not  a crime  at  the  time 
of  its  commission  end  said  section  not  being  ex  post 
facto,  it  cannot  be  given  an  ex  poet  facto  construction, 
thereby  authorizing  a prosecution  for  its  violation 
prior  to  Gotober  9*  195>1*  the  effective  date.  But 
after  the  effective  date  of  Seotion  79*1&£»  supra,  if  the 
treasurer  of  such  a oity  pays  out  city  funds  on  said 
warrants  or  orders  of  the  beard  of  aldei'men  when  the 
semiannual  flnanoial  statement  has  not  been  published 
prior  to  the  payment,  as  required  by  Seotion  79«1&0, 
supra,  he  may  be  proseouted  for  violating  the  provisions 
of  Section  79»1&5,  euPre* 


Reepeotfully  submitted. 


PAUL  I.  CiiIT*OOI> 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAILOR 
Attorney  General 
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MOTOR  VEHICLE  REGISTRATION,)  Under  House  Bill  No.  211  an  applicant 

) for  a license  to  operate  a motor  y ehicle 
) must  show  that  he  has  paid  his  personal 
PERSONAL  PROPERTY  TAX:  ) property  taxes  for  the* preceding  year 

) but  need  not  show  a tax  receipt  for  any 
) year  previous  to  that. 


August  19, 1952  1 0 V 


Mr,  Chair lo 8 E.  Murrell,  Ji*. 

Prosecuting  Attorney 
Knox  County 
Edina,  Missouri 

Dear  Mr,  Murrell 1 

We  have  given  oareful  consideration  to  your  request  for  an 
opinion,  which  request  is  as  follows: 

"I  would  like  an  opinion  from  your  office 
concerning  House  Bill  No.  211,  which  pro- 
vides that  delinquent  taxjs  for  the  year 
1951  must  be  paid  before  an  automobile 
may  be  registered  or  license  issued  to 
the  automobile  owner. 

"We  have  delinquent  tax  payers  in  this 
County,  who  have  been  delinquent  on 
personnel  taxes  for  a period  of  five 
years  who  now  want  to  pay  the  taxes  due 
for  the  year  19^1  as  required  by  House 
Bill  No.  211. 

"I  would  lixte  your  opinion  on  whether  or 
not  the  County  Collector  is  required  to 
or  may  accept  payment  of  19i>l  taxes  with- 
out payment  of  taxes  due  for  previous 
years." 

House  Bill  No.  211,  enacted  by  the  66th  General  Assembly  of 
’Jisaouri,  is  as  follows* 

"Section  1.  No  state  registration  license 
to  operate  any  motor  vehicle  in  this  state 
shall  be  issued  unless  the  application  for 
license  is  accompanied  by  a tax  receipt  or 
a statement  certified  by  the  county  or  town- 
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ship  collector  of  the  county  or  township 
In  which  the  applicants  property  was  assessed 
showing  that  the  state  and  county  tangible 
personal  property  taxes  for  the  preceding 
year  have  been  paid  by  the  applicant  or  that 
no  such  taxes  were  due, 

"Section  2.  Every  county  and  township  collec- 
tor shall  give  each  person  a tax  receipt  or 
a certified  statement  of  tangible  personal 
property  taxes  paid.  Where  no  such  taxes  are 
due  each  such  collector  shall,  upon  request, 
certify  such  fact  and  transmit  such  statement 
to  the  person  making  the  request.  The  direc- 
tor of  revenue  shall  make  necessary  rules  and 
regulations  for  the  enforcement  of  this  act, 
and  shall  design  all  necessary  forms, 

"Section  3»  This  act  shall  become  effective 
January  1,  1952." 

This  new  law  has  not  been  construed,  but  the  appellate  courts 
of  this  state  have  laid  down  the  rule  that  no  construction  is 
needed  when  the  language  of  a statute  is  clear. 

The  Supreme  Court  of  Missouri  in  Grier  v.  Railway  Company, 

286  Mo.  523,  l.o.  534*  s aid: 

"It  is  sometimes  advantageous  to  recur  to 
elementary  principles.  We  deem  it  so  now. 

Tbs  primary  rule  for  the  interpretation  of 
statutes  is  that  the  legislative  intention 
is  to  be  ascertained  by  means  of  the  words 
it  has  used.  All  other  rules  are  incidental 
and  mere  aids  to  be  invoked  when  the  mean- 
ing is  clouded.  When  the  language  is  not 
only  plain,  but  admits  of  but  one  meaning, 
these  auxiliary  rules  have  no  office  to  fill, 
in  such  case  there  is  no  room  for  construc- 
tion. * * *" 

The  wording  of  House  Bill  Mo.  211  seems  to  be  entirely  clear. 
It  simply  means  that  no  registration  or  license  to  operate  a motor 
vehicle  shall  be  issued  unless  the  applicant  can  show  that  his 
state  and  county  taxes  on  tangible  personal  property  "for  the 
preceding  year"  have  been  paid.  Ho  mention  is  made  of  delinquent 
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taxes  for  previous  years,  and  it  is,  therefore,  evident  that  the 
legislature  did  not  intend  to  apply  the  law  to  any  year  except 
the  "preceding  year." 

Moreover,  a taxpayer  may  pay  his  taxes  for  any  one  year 
without  tendering  payment  for  taxes  due  for  other  years,  we 
are  sending  you,  in  support  of  this  view,  a copy  of  an  opinion 
issued  by  this  office  in  April  this  year  to  James  L.  Paul, 
Prosecuting  Attorney  of  McDonald  County,  Missouri. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  an  applicant  for 
registration  or  license  to  operate  a motor  vehicle,  under  House 
Bill  No.  211,  must  in  1952  show  that  he  has  paid  his  state  and 
county  taxes  on  tangible  personal  property  for  the  year  1951  but 
need  not  show  a tax  receipt  or  certified  statement  for  any  year 
previous  to  1951* 

Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 

AP^ ROVED: 


BAT/fh 


Enclosure 


ELECTIONS : 
BALLOTS : 


\ . • 

It  is  unlawful  for  a voter  to  attach  a 
sticker  containing  the  name  of  a person 
for  whom  the  voter  wishes  to  cast  his  vote 
printed  thereon  as  provided  in  Section 
111.520,  RSMo  1949. 


September  16,  1952 


Honorable  Charles  E.  Murrell,  Jr., 

Prosecuting  Attorney  of  Knox 
County 

Edina,  Missouri 
Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official  opinion 
of  this  office  which  request  reads  as  follows: 

"I  would  like  an  opinion  from  your  office 
as  to  whether  or  not  a name  may  be  written 
in  on  the  ballot  at  the  General  Election  for 
an  office  for  which  there  is  not  now  a candidate 
and  if  the  judges  are  required  to  count  written 
in  votes  in  such  instances. 

"In  connection  with  the  above  question  your  , 
attention  is  called  to  Subparagraph  2 of  Section 
111.520  R.  S.  Mo.  1949,  which  seems  to  indicate 
that  a voter  may  vote  for  a 'write  in*  on  a ballot 
but  limits  the  'write  in'  by  providing  for  drawing 
of  a line  through  the  printed  name  of  the  candidate 
whose  name  appears  on  the  ballot.  The  situation  we 
have  is  one  where  there  is  no  declared  candidate  for 
the  office  and  therefore  no  printed  name  on  the  ballot. 

"We  would  also  like  to  know  if  there  is  any  provision 
in  the  election  laws  for  the  placing  of  a name  of  a 
candidate  on  the  ballot  to  be  used  at  the  General 
Election  by  the  County  Committee  or  any  other  body 
where  there  is  no  declared  candidate  for  the  office 
by  the  last  day  of  filing  for  the  office.  In  this 
connection  I find  no  provision  for  such  action  in 
the  present  laws.  I realize  that  it  is  possible 
that  I may  have  overlooked  such  a provision  in  the 
statutes. 
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"I  would  like  also  to  have  your  opinion  as  to 
whether  or  not,  in  Missouri,  a person  seeking 
an  office  whose  name  does  not  appear  upon  the 
ballot,  may  have  stickers  made,  the  size  of 
the  space  on  the  ballot  for  the  office  he  seeks, 
having  his  name  printed  on  one  side  with  an  I 
in  a square  before  his  nama  and  the  other  side 
having  glue  on  it  so  that  the  sticker  may  be 
glued  to  the  ballot  in  the  space  provided  for, 
for  the  office.  In  this  connection,  if  a sticker 
can  be  used,  what  would  be  the  effect  if  there  is 
not  a name  on  the  printed  ballot  for  the  office?" 

You  first  inquire  whether  a name  may  be  written  in  on  the  ballot 
at  the  general  election  for  an  office  where  no  candidate  was  nominated 
and  consequently  no  name  appears  on  the  printed  ballot.  In  this  con- 
nection I am  enclosing  a copy  of  an  opinion  to  the  Honorable  Samuel 
Semple,  Prosecuting  Attorney  of  Randolph  County,  October  21,  194$, 
holding  that  a voter  may  write  in  the  name  of  a person  he  chooses 
for  any  office,  regardless  of  whether  or  not  there  is  a party  nominee, 
and  an  opinion  to  the  Honorable  Arthur  U.  Goodman,  Jr.,  Prosecuting 
Attorney  of  Dunklin  County,  September  23,  1944,  holding  that  the  ballot 
must  contain  a space  for  such  office  although  no  printed  name  will 
appear. 

You  next  inquire  as  to  whether  or  not  the  county  committee  or 
any  other  body  may  place  the  name  of  a candidate  on  the  general  election 
ballot  where  there  is  no  declared  candidate  nominated  at  the  primary 
for  the  office.  I am  enclosing  a copy  of  an  opinion  to  the  Honorable 
Dwight  H.  Brown,  Secretary  of  State,  July  3,  1942,  holding  that  no 
party  committee  would  be  authorized  to  fill  a vacancy  on  its  ticket 
after  the  primary  except  in  a case  where  a vacancy  occurs  after  the 
holding  of  the  primary  and  such  vacancy  was  caused  by  death  or  res- 
ignation of  the  candidate  nominated  and  in  no  other  case. 

Your  next  inquiry  deals  with  whether  or  not  a person  seeking  an 
office  whose  name  does  not  appear  upon  the  ballot  may  have  stickers 
made  the  size  of  the  space  on  the  ballot  for  the  office  he  seeks, 
having  his  name  printed  on  one  side  with  an  (X)  in  a square  before 
his  name,  presumably  so  that  the  voter  may  attach  the  sticker  in  the 
space  provided  for,  for  the  office.  In  this  regard  we  direct  your 
attention  to  Section  111*530,  RSMo  1949,  which  provides  in  part  as 
follows: 


"1,  On  receipt  of  his  ballot  the  voter  shall 
forthwith,  and  without  leaving  the  enclosed 
space,  retire  alone  to  one  of  the  voting  booths 
so  provided,  and  shall  prepare  his  ballot  for 
voting  in  the  following  manner: 
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************** 

(2)  If  the  voter  desires  to  vote  for  one 
or  more  candidates  whose  name  or  names  do 
not  appear  on  the  printed  ballot  he  may  do 
so  by  drawing  a line  through  the  printed 
name  of  candidate  for  such  office,  and 
writing  below  such  canceled  name  the  name 
of  person  for  whoa  he  desires  to  vote,  and 

Placing  a cross  mark  in  the  square  at  the 
eft  of  such  name.  The  squares  so  marked  shall 
take  precedence  over  the  cross  marked  in  the 
circle* 


************** 

"3* It  shall  not  be  lawful  to  deface  or  tear  a ballot 
in  any  manner  nor  to  erase  any  printed  name  (except 
as  provided  above  in  this  section),  figure,  word  or 
letter  therefrom,  nor  to  erase  any  mark  made  thereon 
by  such  voter,  nor  enclose  in  the  folded  ballot  any 
other  paper  or  any  article.  If  the  voter  deface  or 
tear  a ballot,  or  wrongly  mark  the  name  or  make  an 
erasure  therein,  he  may  obtain  one  additional  ballot 
on  returning  to  a judge  in  charge  of  the  ballots  the 
one  so  defaced  or  wrongly  marked. 

************** 

As  indicated  by  paragraph  1,  subsection  2 of  Section  111.530,  and 
as  discussed  in  the  enclosed  opinion,  a voter  may  write  in  the  name  of 
a person  for  whom  he  desires  to  vote  where  there  is  no  declared  candi- 
date and  no  printed  name  on  the  ballot  in  the  space  provided  for  the 
office.  Paragraph  3 provides  that  it  shall  be  unlawful  to  deface  a 
ballot  or  to  enclose  any  other  paper  or  article  with  the  folded  ballot. 
We  are  of  the  opinion  that  the  provisions  of  this  section  are  mandatory, 
Hope  v.  Flentge,  140  Mo.  390,  and  that  the  provision  for  writing  in  the 
name  of  a person  for  whom  the  voter  chooses  to  cast  his  vote  may  only 
be  complied  with  by  actually  writing  in  the  name  and  not  by  attaching 
a sticker. 

We  are  further  of  the  opinion  that  attaching  a sticker  would  be 
in  violation  of  paragraph  3 , which  provides  that  no  paper  or  any  other 
article  shall  be  enclosed  in  the  folded  ballot. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  it  is  unlawful 
for  a voter  to  attach  a sticker  containing  the  name  of  a person  for 
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whom  the  voter  wisher  to  cast  his  vote  printed  thereon,  as  provided 
in  Section  111.5*0,  RSMo  1949. 


Respectfully  submitted. 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


j.  Trmm. — 

Attorney  General 


BONDS:  Any  money  remaining  over  as  the  result  of  a special 

SURPLUS:  tax  to  retire  county  bonds  after  the  retirement  of 
said  bonds  shall  be  paid  into  the  general  revenue 
fund  of  such  county. 
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September  22,  195>2 


Honorable  Charles  E.  Murrell,  Jr. 
Prosecuting  Attorney 
Knox  County 
Edina,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 


"A  few  years  ago  the  County  of  Knox 
built  a new  Court  House  issuing  bonds 
to  pay  for  the  construction  of  the 
building.  It  now  appears  that  with 
the  collection  of  the  special  tax  to 
retire  the  bonds  and  for  the  payment 
of  interest  on  the  same,  in  the  year 
1953*  there  will  be  three  or  four 
thousand  dollars  excess  of  the  fund 
needed  to  retire  by  bonds. 


"I  would  like  to  have  your  opinion  as 
to  what  disposition  can  be  made  of  the 
excess  money  in  the  special  fund.” 

In  regard  to  this  matter,  we  would  direct  your  attention 
to  Section  108.180,  RSMo  191l9,  which  section  reads: 


"When  any  bends  shall  have  been  issued 
by  any  county,  city,  incorporated  town 
or  village,  school  district,  or  other 
political  corporation  or  subdivision  of 
the  state,  as  provided  under  the  con- 
stitution and  laws  of  this  state  for  the 
incurring  of  indebtedness,  or  for  refund- 
ing, extending,  unifying  the  whole  or  any 
part  of  their  valid  bonded  indebtedness, 
the  proceeds  from  the  sale  thereof  and 
all  moneys  derived  by  tax  levy,  or  other- 
wise, for  interest  and  sinking  fund 
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provided  for  the  payment  of  such  bonds, 
shall  be  kept  separate  and  apart  from 
all  other  funds  of  such  governmental 
unit,  so  that  there  shall  be  no  com- 
mingling of  such  funds  with  any  other 
funds  of  such  county,  city,  incorporated 
town  or  village,  school  district,  or 
other  political  corporation  or  subdivision 
of  the  state;  provided,  that  in  no  case 
shall  the  proceeds  derived  from  the  sale 
of  any  such  bonds  be  used  for  any  purpose 
other  than  that  for  which  such  bonds  were 
Issued,  nor  shall  such  interest  and  sink- 
ing fund  be  used  for  any  purpose  other 
than  to  meet  the  interest  and  principal 
of  such  bonds;  provided  further,  that  any 
bonds  or  money  remaining  in  the  interest 
and  sinking  fund  of  any  such  county .‘"oTEy# 
incorporated  town  or  village#  school  dis- 
trict/ or  other  political  corporation  "or 
subdivision  of  the  state,  after  the  ex-" 
ilnction  of  the  Indebtedness  for  which  such 
bonds  were  issued,  shall  be  paid  into  the 
general  revenue  fund  of  such  county#  city, 
incorporated  town  or  village,  or  other 

foiitical  corporation  or  aubaivlslonT" and 
nto  the  building  fund  of  such  school 
district .* 

(Underscoring,  ours • ) 

We  believe  that  the  underscored  portion  of  the  above 
section  answers  your  question. 

COHCLUBICW 

It  is  the  opinion  of  this  department  that  any  money  re- 
maining over  as  the  result  of  a special  tax  to  retire  county 
bonds  after  the  retirement  of  said  bonds  shall  be  paid  into 
the  general  revenue  fund  of  such  county. 

Respectfully  submitted. 


rr  i:  wtm — 


Attorney  General 


HUGH  P.  WILLIAMSON 
Assistant  Attorney  General 
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SOCIAL  SECURITY: 
COUNTY  EMPLOYEES: 
THIRD  AND  FOURTH 
CLASS  COUNTIES: 


Section  5l*l4.l5,  enacted  by  the  66th  General 
Assembly,  applies  to  all  countie 36 f the 
third  and  fourth  class  which  have  entered 
into  an  agreement  under  Senate  Committee 
Substitute  for  Senate  Bill  No,  3»  to  place 
county  employees  under  the  Federal  Social 
Security  Act#  It  is  not  void  for  being 
discriminatory* 


April  7,  1952 

Honorable  Ralph  Nevina 
Prosecuting  Attorney 
Hickory  County 
Hermitage,  Missouri 

Dear  Sir: 

This  Is  in  reply  to  your  opinion  request, 
follows : 


y-  7-T 


’’Does  Section  restrict  the  payment 

of  additional  or  increased  salary  to  those 
counties  of  the  third  and  fourth  class  who 
have  tn  tered  into  an  agreement  with  the 
state  agency  to  place  county  employees 
under  the  Federal  Social  Security  Act? 

"The  point  I wish  to  raise  is  whether  or 
not  the  provision  of  the  section  which 
limits  the  application  to  counties  which 
have  entered  into  an  agreement  with  the 
state  agency  might  be  void  because  dis- 
criminatory. ,f 

The  provisions  of  Section  5i.l4J.5->  not  yet  published  in 
V*A*M.S.  are  contained  in  House  Bill  No.  5U-9  of  the  66th 
General  Assembly.  The  relevant  section  of  the  above  bill 
Is  as  follows: 


1.  In  all  counties  of  the 
third  and  fourth  class  which  shall  enter 
into  an  agreement  with  the  state  agency 
to  place  county  employees  under  the 
Federal  Social  Security  Act  In  accordance 
with  the  provisions  of  an  act  of  the  66th 
General  Assembly  of  the  state  of  Missouri 
known  as  Senate  Committee  Substitute  for 
Senate  Bill  No.  3»  approved  by  the  Governor, 
on,  19^1 » it  shall  be  the  duty 
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of  the  comity  clerk  to  keep  necessary 
reoords,  collect  contributions  of  county 
employees  and  remit  the  same  to  the  state 
agency,  and  do  all  other  administrative 
acts  required  by  the  agreement  or  by 
ruling  of  the  federal  or  Btate  agency  In 
order  to  carry  out  the  purposes  of  the 
afo'resaid  act. 

"2.  In  addition  to  the  compensation  now 
provided  by  law  for  said  county  clorka, 
and  In  consideration  of  the  additional 
duties  imposed  upon  them  by  this  act,  they 
shall  receive  compensation  payable  In 
twelve  equal  monthly  Installments  out  of 
the  county  treasury  In  the  following 
amounts »" 

Section  1.090,  RSMo  1949,  Is  as  follows* 

"Words  and  phrases  shall  bo  taken  In 
their  plain  or  ordinary  and  usual  sense, 
but  technical  w ords  and  phrases  having  a 
peculiar  and  appropriate  meaning  In  law 
shall  be  understood  according  to  their 
technical  import." 

The  above  seems  to  be  definite  and  clear,  at  least  in 
the  following  respect:  That  the  county  clerks  In  counties 
of  the  third  and  fourth  class  are  required  to  keep  the  records 
in  counties  which  have  accepted  the  provisions  of  the  Senate 
Committee  ubstitute  for  Sonato  Bill  No.  3*  It  will  be  noted 
that  such  clerks  are  required  to  do  several  things  which  need 
not  be  repeated  here.  The  second  part  of  section  51*415  pro- 
vides compensation  for  the  additional  duties  Imposed  upon 
said  clerks. 

In  State  v.  Adkins,  284  Ho,  680,  l.o.  693 » the  Court 
stated  as  follows: 

* It  is  a fundamental  rule  of  con- 
struction of  all  viri tings,  whether  they 
be  laws,  wills,  deeds,  contracts  or  consti- 
tutions, that  they  must  be  construed  as  a 
whole,  and  not  in  detached  fragments;  that 
they  must  be  construed  to  effectuate  and 
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not  to  deab  roy  their  plat  n intent  and 
purpose,  and  that  In  determining  what 
Is  that  Intent  and  purpose  all  pro- 
visions relating  either  generally  or 
specially  to  a particular  topic  are  to 
be  scrutinized  and  so  interpreted,  if 
possible,  as  to  effectuate  the  intention 
of  the  makers.  This  rule  does  not  need 
(though  it  does  not  lack)  authority  to 
give  it  vitality.  It  is  inherent  In  the 
very  nature  of  things,  and  springs  from 
reason  as  Minerva  sprang  from  the  brain 
of  Jove,  full-grown  and  ready  for  battle." 

The  plan  of  the  Legislature  to  establish  directions  to 
counties  of  the  third  and  fourth  class  in  the  manner  and  means 
of  the  administration  of  the  Old  Age  and  Survivors  Insurance 
provisions  in  Senate  Bill  No.  3 is  clear  and  definite.  It  is 
also  clear  and  definite  that  they,  the  Legislature,  intended 
that  the  clerks  of  such  counties  be  reimbursed  tor  a task  not 
required  of  counties  whioh  have  not  accepted  the  provisions 
of  the  said  Senate  Bill  No.  3» 

In  regard  to  whether  or  not  this  statute  is  discrimina- 
tory, we  must  refer  to  Article  VI,  Section  8 of  the  Consti- 
tution of  Missouri,  19llf>.  It  is  as  follows: 

"Classification  of  counties — uniform  laws.— 
Provision  shall  be  made  by  general  laws 
for  the  organization  and  classification 
of  counties  except  ns  provided  in  this 
Constitution.  The  number  of  classes  shall 
not  exceed  four,  and  the  organization  and 
powers  of  each  class  shall  be  defined  by 
general  laws  so  that  all  oountles  within 
the  Bame  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restric- 
tions. A law  applicable  to  any  county 
shall  apply  to  all  oountles  In  the  class 
to  wKlcn  sucTTcounty  bolonrjsT”' 

(Underscoring,  oxirs . ) 

Sinoe  Sonate  Committee  Substitute  for  Senate  Bill  No.  3 
is  directly  referred  to  in  Seotion  5>l*lA£»  supra,  the  nature 
of  that  law  should  be  considered  here.  Seotion  1,  subsection 
7,  of  Senate  Committee  ubatltute  for  Senate  Bill  No.  3*  pro- 
vides as  follows: 
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" 'Political  subdivision',  any  county, 
township  , municipal  corporation,  school 
district,  or  other  governmental  entity 
of  equivalent  rank;" 

Then  in  Section  5*  subsection  1,  it  is  provided  as  follows: 

’’Each  political  subdivision  of  the  state 
and  each  Instrumentality  of  the  state  or 
of  a political  subdivision  may  submit 
for  approval  by  the  state  agency  a plan 
for  extending  the  benefits  of  Title  2 
of  the  Social  Security  Act  to  its  em- 
ployees, and  are  hereby  authorized  to, 
by  proper  ordinance  or  resolution,  enter 
into  and  ratify  any  such  agreement  upon 
its  approval  as  aforesaid.  * «■  •»” 

The  above  law  is  certainly  a general  law  as  it  is  appli- 
cable to  all  counties  of  all  classes.  It  can  also  be  seen  from 
the  quoted  sections  that  it  includes  even  more  political  subdi- 
visions than  just  counties. 

Section  5>l,lj.l3>,  supra,  quoted  in  part  above,  gives  to  the 
clerks  of  counties  of  the  third  and  fourth  class  additional 
duties.  Taking  into  consideration  the  purpose  of  the  law  to 
provide  for  the  administration  of  another  which  gives  to  all 
counties  of  all  classes  a new  and  additional  power,  the  purpose 
and  extent  of  Section  5l.lj.15>,  supra,  is  definite  and  certain. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  the 
provisions  of  Section  5l.ijl5,  supra,  apply  to  clerks  of  counties 
of  the  third  and  fourth  class  who  have  entered  into  an  agreement 
with  the  state  agency  to  place  county  employees  under  the  Old 
Age  and  Survivors  Insurance  Act.  It  is  the  further  opinion  of 
this  department  that  Section  5l«i+l5  is  not  void  because  dis- 
criminatory. 


Respectfully  submitted. 


Attorney  General 


JAMES  V.  , PARIS 

Assistant  Attorney  General 


JWFab 


TAXATION:  STATE  TAX 
COMMISSION: 


State  Tax  Commission  is  required  to 
apportion  the  property  of  a street 
railroad  company  to  school  districts 
levying  taxes  for  library  purposes 
and  library  districts  based  upon  the 
length  of  line  in  the  district  as 
submitted  by  the  company. 

September  23,  1952 

?~  J-\T  V 


Honorable  Charles  C.  Nance 
Chairman 

State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"I  would  like  to  obtain  an  official  opinion 
of  your  department  in  regard  to  the  following 
questions : 

"1.  Under  the  provisions  of  Section 
151.030,  R.  S.  Mo.  1945,  as  amended 
by  House  Bill  497,  is  the  State  Tax 
Commission  required  or  authorized  to 
apportion  the  property  of  a 'street 
railroad'  company  to  library  districts 
or  school  districts  levying  taxes  for 
library  purposes? 

"2.  If  the  preceding  question  is 
answered  in  the  affirmative,  how  is  this 
apoortlonment  made  in  view  of  the  fact 
that  apparently  under  Section  151*320, 
rtSMo  1949,  a street  railroad  company  in 
their  statement  to  the  State  Tax  Commission 
are  not  required  to  state  what  property  is 
located  within  a library  district  or  a 
school  district  levying  taxes  for  library 
purposes?" 
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Section  151.320  KSMo  1949,  requires  the  president  or  other 
authorized  officer  of  s street  railroad  company  to  submit  to  the 
State  Tax  Commission  a statement  of  property,  owned,  used  or  leased 
by  said  company  as  follows: 

"On  or  before  the  first  day  of  May  in  each 
year,  the  president  or  other  authorized 
officer  of  every  street  railroad  company  in 
every  city  of  this  state  whose  line  is  now  or 
shall  hereafter  become  so  far  completed  and 
in  operation  as  to  run  electric  cars,  trolley 
cars,  motorbusses,  or  cars  propelled  by  any 
other  device  for  the  transportation  of  pas- 
sengers, shall  furnish  to  the  state  tax  com- 
mission a statement  duly  subscribed  and  sworn 
to  by  said  president  or  other  authorized  officer, 
before  some  officer  authorized  to  administer  oaths, 
setting  out  in  detail  the  full  length  of  the  line, 
so  far  as  completed,  including  branch  or  leased 
lines,  the  entire  length  in  this  state,  the  length 
of  double  or  sidetracks,  the  length  of  such  line 
located  upon  real  estate  to  which  such  company 
may  have  title  as  right  of  way,  the  length  of 
such  line  located  upon  the  public  streets  or 
thoroughfares  of  any  city,  together  with  all 
cars,  motors,  grip  cars,  trolley  cars,  motor- 
busses,  livestock,  electric  trolley  wires, 
cables,  cable  conduits,  powerhouses,  stables 
and  all  other  real  property,  and  tangible 
personal  property,  owned,  used  or  leased  on  the 
first  day  of  January  which  may  be  used  in  or 
incident  to  the  operation  of  such  street  rail- 
road, the  length  of  such  line  in  each  county, 
municipal  tovmship  and  city  through  or  in  which 
it  is  located,  end  the  cash  value  of  the  several 
items  embraced  in  the  statement." 

Section  151.330,  RSMo  1949,  provides  that  the  property  re- 
turned as  required  by  the  above  section  shall  be  subject  to  tax- 
ation and  shall  be  assessed,  apportioned,  certified  and  the  taxes 
collected  in  the  manner  which  is  now  or  may  hereafter  be  pro- 
vided by  law  for  the  assessment  and  taxation  of  other  railroad 
property.  This  section  is  as  follows: 

"The  said  property  returned  to  the  state  tax 
commission,  as  by  section  151.320  required, 
shall  be  subject  to  taxation  for  state,  county, 
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municipal  and  other  purposes  to  the  same 
extent  as  the  real  and  tangible  personal 
property  of  private  persons,  and  the  same 
shall  be  assessed,  apportioned,  certified 
and  the  taxes  thereon  levied  and  collected 
at  the  time  and  in  the  manner  which  is  now 
or  may  hereafter  be  provided  by  law  for  the 
assessment  and  taxation  of  other  railroad 
property," 

There  exists  no  specific  statute  dealing  only  with  the  assess- 
ment or  apoortionment  of  street  railroad  property  for  taxation 
purposes.  The  foregoing  provisions  require  a street  railroad  com- 
pany to  make  a return  to  the  State  Tax  Commission  of  property, 
owned,  used  or  leased  by  the  company  and  such  property  shall  be 
assessed  and  apportioned  as  provided  for  the  assessment  and  taxa- 
tion of  other  railroad  property,  rfe  are  therefore  of  the  opinion 
that  such  property  is  apportioned  as  provided  in  House  Bill  497, 
amending  Section  151.080,  RSMo  1949,  setting  forth  the  procedure 
for  apportioning  railroad  company  property.  Said  House  Bill 
specifically  provides  for  an  apportionment  to  library  districts 
and  school  districts  which  levy  taxes  for  library  purposes  as 
follows : 


"Said  commission  shall  apportion  the  aggregate  , 
value  of  all  property  herein  specified  belong- 
ing to  or  under  the  control  of  each  railroad 
company,  each  county,  municipal  township,  city 
or  incorporated  town,  special  road  districts, 
library  districts,  school  districts  which  levy 
taxes  for  library  purposes  pursuant  to  section 
137*030  RSKo  1949,  public  water  supply,  firs 
protection  and  sewer  districts  or  subdivision, 
except  other  school  districts,  in  which  such 
road  is  located,  according  to  the  ratio  which 
the  number  of  miles  of  such  road  completed  in 
such  county,  municipal  township,  city  or  in- 
corporated town,  special  road  district,  library 
districts,  school  districts  which  levy  trixes 
for  library  purposes  pursuant  to  section  137*030 
PLSr-.o  1949,  public  waiter  supply,  fire  protection 
and  sewer  districts  or  subdivision,  except  other 
school  districts,  in  which  such  road  is  located 
shall  bear  to  the  whole  length  of  such  road  in 
this  state;  provided,  that  in  any  case  where  a 
company  whose  line  or  road  is  liable  to  taxa- 
tion shall  have  been  or  may  become  consolidated 
into  another  corporation,  entitled  by  its  char- 
ter or  otherwise  to  exemption  from  county  or 
other  taxation,  that  portion  of  the  road  which 

(Underscoring  ours.) 
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is  liable  to  taxation,  as  aforesaid,  shall 
be  assessed  separately,  and  the  value  thereof 
apportioned  to  the  counties,  municipal  townships, 
cities  or  incorporated  towns,  special  road  dis- 
tricts, library  districts,  school  districts  which 
levy  taxes  for  library  purposes  pursuant  to  section 
137*030  RSMo  1949 , public  water  supply,  fire  pro- 
tection and  sewer  districts  or  subdivision,  except 
other  school  district,  in  which  it  is  located;  and 
the  president  or  any  authorised  officer  of  each 
such  railroad  company  shall  in  the  annual  state- 
ments rendered  to  the  commission,  as  provided  in 
section  151*020,  include  statement  of  the  length 
of  the  road  within  school  districts  which  levy 
taxes  for  library  purposes  pursuant  to  section 
137*030  RSMo  1949  and  library  districts;  pro- 
vided. further,  that  in  no  event  shall  any  school 
district  levy  school  taxes,  taxes  for  the  erection 
of  public  buildings,  or  for  other  purposes  except 
library  purposes  on  the  property  herein  specified, 
in  any  manner  other  than  that  provided  for  in 
section  151.150.  (151. 080,  A.L.  1951  H.B.  497)." 

This  has  long  been  the  interpretation  of  the  Supreme  Court 
of  Missouri  which  is  evidenced  by  the  case  of  State  ex  rel*  School 
District  v.  Waddill,  330  Mo.  Ills.  In  that  case  the  court  examined 
statutes  substantially  the  same  as  those  referred  to  above  and 
concluded: 

"A  reading  of  the  three  sections  relating  to 
the  assessment  and  taxation  of  the  property 
of  street  railroad  companies  in  connection 
with  those  prescribing  the  method  for  the 
assessment  and  taxation  of  the  property  of 
other  railroad  companies  leaves  no  doubt  but 
that  the  property  of  the  former,  as  described  in 
said  Section  10018,  is  required  to  be  * assessed, 
apportioned,  certified  and  the  taxes  thereon 
levied*  in  the  manner  prescribed  for  the  assess- 
ment and  taxation  of  the  distributable  property 
of  the  latter.  * * ♦* 

We  now  turn  to  your  second  inquiry  regarding  the  basis  for 
the  apportionment  of  street  railroad  property  to  library  districts 
and  school  districts  levying  taxes  for  library  purposes. 

We  note  that  House  Bill  497,  supra,  requires  the  president 
or  other  authorized  officer  of  a railroad  company  in  its  annual 
statement  to  the  State  Tax  Commission  to  include  a statement  of 
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length  of  road  within  school  districts  levying  taxes  for  library 
purposes  and  library  districts.  Since  we  already  have  pointed 
out  a street  railroad  company  is  subject  to  the  provisions  of 
House  Bill  No.  497,  we  are  of  the  opinion  that  they  would  like- 
wise be  required  in  their  annual  report  to  indicate  the  length 
of  line  in  a library  district  and  in  a school  district  levying 
taxes  for  library  purposes  which,  of  course,  would  be  the  basis 
of  the  apportionment  as  therein  provided. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  State 
Tax  Commission  is  required  under  the  provisions  of  Section  151.330 
RSKo  1949  and  House  Bill  No.  497  of  the  66th  General  Assembly,  to 
apportion  the  property  of  a street  railroad  company  to  library 
districts  and  school  districts  levying  taxes  for  library  purposes. 

We  are  further  of  the  opinion  that  the  apportionment  shall 
be  made  in  the  manner  prescribed  in  House  Bill  497  based  upon 
the  length  of  line  in  the  districts  as  indicated  by  the  annual 
statement  returned  by  the  street  railroad  company  as  required  by 
said  bill. 


Respectfully  submitted. 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


J.  fi.  TaTOR 

Attorney  General 


OFFICERS:  Assistant  prosecuting  attorneys  in 

ASSISTANT  PROSECUTING  counties  of  the  second  class  may 

ATTORNEY:  sign  informations  either  for  felonies 

or  misdemeanors. 


April  3,  1952 


3-4"  v 


Honorable  A.  M.  Olmsted 
Judge  of  the  Magistrate  Court 

Second  District 
St.  Joseph,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department  which  reads  as  follows: 

"In  counties  the  size  of  Buchanan  do 
the  Assistant  Prosecuting  Attorneys 
have  the  legal  ri  ;ht  to  sign  informations 
(when  the  Prosecuting  Attorney  is  present 
at  his  office  and  in  good  health)  either 
misdemeanor  or  felonies.  If  the  Prosecuting 
Attorney  is  absent  from  the  State  does  he 
have  to  designate  one  Prosecutor  to  act 
in  his  behalf  by  sir^nin  informations? n 

You  first  inquire  as  to  whether  or  not  an  assistant  prosecuting 
attorney  in  counties  of  the  second  class  can  sign  informations. 
Section  56.200,  RSflo  1949,  provides  for  the  appointment  of  assist- 
ants to  the  prosecuting  attorney  in  counties  of  the  second  class. 
Said  section  reads  as  follows: 

"The  prosecuting  attorney,  in  counties 
of  the  second  class,  shall  be  entitled 
to  not  more  than  three  assistants.  Such 
assistants  shall  be  appointed  by  the 
prosecuting  attorney,  but  no  appointment 
shall  be  effective  until  approved  by  the 
judges  of  the  circuit  court  of  the  county. 
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They  shall  possess  the  same  qualifications 
and  be  subject  to  the  same  fines  and 
penalties  for  neglect  of  duty  or  misdemeanor 
in  office  as  the  prosecuting  attorney.  They 
shall  be  paid  a salary,  in  such  an  amount, 
as  shall  be  fixed  by  the  prosecuting  attorney 
and  approved  by  the  judges  of  the  circuit 
court.  The  appointment,  approval,  and  agree- 
ment as  to  salary  of  each  assistant  shall  be 
in  writing,  signed  by  the  judges  of  the 
circuit  court  and  the  prosecuting  attorney, 
and  filed  by  the  prosecuting  attorney  with 
the  county  court.” 

Section  56.210,  HSIAO  1949,  provides  that  when  said  assistants 
are  appointed  by  the  prosecuting  attorney  with  the  approval  of  the 
circuit  judges  of  the  county  of  the  appointment  and  said  appoint- 
ment is  filed  with  the  county  court,  it  is  the  duty  of  the  county 
court  to  commission  such  assistant (a)  "as  other  officers  are 
commissioned  by  such  court."  Section  56.220,  RSMo  1949,  provides 
that  said  assistants  "shall  be  commissioned  for  and  hold  their 
offices  for  the  remainder  of  the  term  of  the  prosecuting  attorney 
by  whom  they  have  been  appointed."  Although  the  terms  assistant 
and  deputy  are  not  synonymous  in  their  ordinary  usage,  since  an 
assistant  is  not  usually  a sworn  officer,  while  the  term  deputy 
connotes  such  meaning,  we  believe  that  the  term  assistant  as  here 
used  in  reference  to  the  prosecuting  attorney  is  synonymous  with 
the  term  deputy. 

The  appellate  courts  of  Missouri  have  repeatedly  held  that  an 
assistant  prosecuting  attorney  is  a public  official  and  not  merely 
an  assistant  in  the  true  sense  of  the  term.  State  v.  Hynes,  39  Mo. 
569,  Brown* s Appeal,  69  Mo.  App.  159,  State  v.  Carey,  31 8 Mo.  813. 

We  have  been  unable  to  find  any  provision  relating  to  the 
duties  of  an  assistant  prosecuting  attorney  in  counties  of  the 
second  class  and  therefore  believe  that  the  general  rule  that  where 
the  law  authorising  the  appointment  of  a deputy  without  any  limita- 
tion on  his  power,  such  deputy  may  exercise  any  of  the  duties  per- 
taining to  the  office  for  which  he  is  appointed  deputy.  This  rule 
is  stated  in  67  C.  J.  S.,  Officers,  Section  15 » page  451 > as  follows: 

"When  the  law  authorizes  an  officer  to 
appoint  a deouty  without  any  express 
limitation  on  his  power,  the  duties  of 
the  office  may  be  performed  by  either. 
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and  a deputy  may  exercise  any  of  the 
duties  pertaining  to  the  office,  as 
the  necessity  of  convenience  of  the 
public  may  demand  for  their  use,  and 
this  power  may  not  be  curtailed  by  the 
principal,  unless  the  law  expressly 
authorizes  him  to  do  so." 

This  rule  was  cited  with  approval  in  the  case  of  Brown's 
Appeal,  69  Mo.  App.  159,  wherein  the  Kansas  City  Court  of  Appeals 
in  considering  the  authority  of  an  assistant  prosecuting  attorney 
to  sign  an  information  said: 

"*  * *As  said  in  Mechem's  Offices  and 
Officers  (sec.  570):  'Where  a public 
officer  is  authorized  to  appoint  a 
deputy,  the  authority  of  that  deputy, 
unless  otherwise  limited,  is  commensurate 
with  that  of  the  officer  himself,  and,  in 
the  absence  of  any  showing  to  the  contrary, 
it  will  be  so  presumed.  Such  a deputy  is 
hlmBelf  a public  officer,  known  and  rec- 
ognized as  such  by  law.  Any  act,  therefore, 
which  the  officer  himself  might  do,  his 
general  deputy  may  do  also.'" 

More  specifically  in  regard  to  assistant  prosecuting  attorneys, 
the  rule  is  again  stated  in  27  C.  J.  3.,  Section  30,  District  and 
Prosecuting  Attorneys,  page  443,  as  follows: 

"An  assistant  or  deputy  prosecuting 
attorney  pro  tempore,  ia  generally 
clothed  with  all  the  powers  and  priv- 
ileges of  the  prosecuting  attorney,  and 
all  acts  done  by  him  in  that  capacity 
must  be  regarded  as  done  by  the  pros- 
ecuting attorney  himself." 

In  the  case  of  Knuckles  v.  Board  of  education  of  Bell  County, 
114  S.  W.  (2d)  511,  the  Court  of  Appeals  of  Kentucky  was  confront- 
ed with  a somewhat  similar  question  in  determining  the  duties  of 
an  assistant  superintendent  of  schools.  In  its  opinion  the  court 
said: 


"The  only  place  in  our  entire  statutes 
wherein  any  reference  is  made  to  the 
position  of  assistant  superintendents  of 
public  schools,  is  in  section  4399-34  of 
the  statutes,  supra,  saying:  'The  board 


4 • 


Honorable  A.  M.  Olmsted 


of  education  may,  on  the  nomination  of 
the  superintendent  of  schools,  appoint  as 
many  assistant  superintendents  as  it  deems 
necessary,  whose  compensation  shall  be 
fixed  by  the  board  and  who  may  be  removed 
for  cause  by  the  superintendent,  with  the 
approval  of  three  members  of  the  board  of 
education. ' That  sentence  is  the  only  one 
in  our  statutory  law  that  we  have  been  able 
to  find,  or  to  which  we  have  been  cited, 
wherein  any  sort  of  reference  is  made  to  the 
position  of  ’assistant  county  superintendent. * 
Hence,  there  exists  no  statute  expressly  de- 
fining his  duties.  In  such  cases  it  is  the 
undoubted  duty  of  courts  to  conclude  that  he 
was  to  perform  the  duties  of  a ’deputy* 
superintendent,  and  to  treat  the  words 
’assistant’  and  ’deputy’  as  being  synon- 
ymous in  meaning  when  applied  to  the  position 
under  consideration.  Mr.  Bouvier  in  his  law 
dictionary  in  defining  the  word  ’deputy’ 
says:  'In  general,  a deputy  has  power  to  do 
every  act  which  his  principal  mi  jit  do;  but 
a denuty  can  not  appoint  a deputy.  See  Abrams 
v.  Ervin,  9 Iowa  &7;  Lewis  v.  Lewis,  9 Mo.  1#3, 
43  Am.  Dec.,  540;  Confiscation  Cases,  20  Wall. 
92,  111,  22  L.  Ed.,  320.’  Mr.  Black  in  his 

law  dictionary,  in  stating  the  meaning  and  scope 
of  the  word,  says:  ’A  deputy  has,  in  law,  the 
whole  power  of  his  principal.  Wharton.’  We 
approved  such  definitions  sb  applied  to  deupty 
clerks  in  the  case  of  Ellison  v.  Stevenson, 

6 T.  B.  Mon.  271.  In  that  opinion,  prepared 
for  the  court  by  Judge  Bibb,  it  is  said:  ’It 
cannot  be  maintained  as  a legal  principle, 
that  the  deputy,  lawfully  constituted  as  such, 
has  less  power  than  the  principal.'*  * ** 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  an 
assistant  prosecuting  attorney  in  counties  of  the  second  class  may 
legally  sign  informations  for  either  felonies  or  misdemeanors  since 
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their  office  is  created  by  the  laws  of  this  state  without  any 
express  limitation  on  their  powers. 

Since  your  first  question  has  been  answered  in  the  affirma- 
tive, it  is  not  necessary  to  answer  your  second  question. 


Respectfully  submitted, 


D.  D.  GUFF El 

Assistant  Attorney  General 


APPROVED; 


Attorney  General 


CIRCUIT  CLERK  AND  A deputy  In  the  office  of  circuit  clerk 

and  recorder  must  reside  in  the  county 
RECORDER,  DEPUTIES:  three  months  before  appointment. 


June  9#  1952 


Mr*  Gaylord  P.  0 'Connor 
Pro ho outing  Attorney 
Pike  County 

Bowling  Green,  Missouri 
Dear  Mr.  0 'Connor t 

We  have  given  careful  consideration  to  your  request  for 
an  opinion,  which  request  is  as  follows  1 

"I  would  like  to  submit  to  you  the  follow- 
ing question  for  your  opinion: 

"May  the  Recorder  of  Deeds  and  Ex-officio 
Circuit  Clerk  in  a third  olass  county  ap- 
point a Deputy  Cirouit  Clerk  who  is  not  a 
resident  of  the  County  from  which  the 
Recorder  was  elected?" 

Section  8 of  Article  VII  of  the  Constitution  of  Missouri 
is  as  follows: 

"No  person  shall  be  eleoted  or  appointed 
to  any  civil  or  military  office  in  this 
state  who  is  not  a oitiaen  of  the  United 
States,  and  who  shall  not  have  resided 
in  this  state  cue  year  noxt  preoeding  hie 
election  or  appointment,  except  that  the 
residence  in  this  state  shall  not  be 
neoossary  in  oases  of  appointment  to 
administrative  positions  requiring 
technical  or  specialised  skill  or  knowledge." 

It  la  herein  provided  that  any  publio  officer,  with  certain 
exceptions,  must  reside  In  the  state  one  year  next  preceding  his 
eleotion  or  appointment.  But  nothing  is  contained  in  the  Consti- 
tution to  require  prior  residence  In  the  county  in  which  the 
of floor  is  to  serve.  This  is  a matter  to  be  determined  by 
statute. 
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Section  59.300,  RSMo  19^9,  is  as  follows! 

"The  circuit  clerk  and  recorder  in  counties 
of  the  fourth  class,  and  in  counties  of  the 
third  class  wherein  the  offices  shall 
have  been  combined,  as  recorder  of  the 
county,  may  appoint  in  writing  one  or  more 
deputies,  to  be  approved  by  the  judge  of 
the  circuit  court  , which  appointment  with 
the  like  oath  of  office  as  their  principals, 
to  be  taken  by  them  and  endorsed  thereon 
shall  be  filed  in  the  office  of  the  county 
clerk.  Such  deputy  recorders  shall  possess 
the  qualifications  of  clerks  of  cotarts  of 
record,  and  may,  in  the  name  of  their 
principals,  perform  the  duties  of  reccrders 
of  deeds,  but  all  circuit  clerks  and  re- 
corders and  their  sureties  shall  be  re- 
sponsible for  the  official  conduct  of  their 
deputies.” 

This  statute  governs  the  appointment  and  qualifications 
of  deputy  circuit  clerks  and  recorders  in  counties  vhere  the 
two  offices  are  combined,  and  such  deputies  must  have  the  same 
qualifications  as  clerks  of  courts  of  record. 

Section  i^83. 010,  RSMo  194-9,  is  as  follows: 

”No  person  shall  be  appointed  or  elected 
clerk  of  any  court,  unless  he  be  a citizen 
of  the  United  States,  above  the  age  of 
twenty-one  years,  and  shall  have  resided 
within  the  state  one  whale  year,  and  within 
the  county  for  which  he  is  elected  three 
months  before  the  election;  and  every  clerk 
shall,  after  his  election,  reside  in  the 
county  for  which  he  Is  clerk!  ** 

This  statute,  defining  the  qualifications  of  all  clerks 
of  courts  of  record,  requires  any  such  clerk  serving  as  a 
county  officer  to  reside  in  the  county  three  months  before 
his  election,  and  this  qualification  applies  to  a deputy 
appointed  under  Section  59*300,  supra. 

These  particular  sections  of  the  law  have  not  been  con- 
strued by  the  appellate  courts  of  this  state,  but  the  rule  of 
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construction  has  been  defined  in  many  oases.  The  Supreme  Court 
of  Missouri  in  State  ex  rel.  v.  Board  of  Education,  294  Mo.  106, 
l.o.  115*  said*  "It  is  also  a cardinal  rule  that  when  the 
language  is  plain,  there  can  be  no  construction  because  there 
is  nothing  to  construe.'1  We  now  hold  that  the  language  of  the 
statutes  quoted  above  is  entirely  clear,  and  the  plain  meaning 
of  the  law  should  be  observed. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a deputy  In  the  offioe 
of  olroult  clerk  and  recorder  In  a third-class  oounty  must  reside 
in  the  county  three  months  before  being  appointed  to  such  office. 

Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 


Attorney  General 


BAT/fwh 


\ 


CIRCUIT  COURTS: 
SUPPORT  OF  DEPENDENTS: 
UNIFORM  LAW: 


A person  proceeding  under  the  Uniform 
Support  of  Dependents  Law  would  be  re- 
quired to  file  security  for  costs  or  a 
deposit  if  a nonresident,  and  would  be 
subject  to  the  rules  of  the  circuit 
court  in  regard  to  costs  where  a resi- 
dent# _ 


November  21 , 1952 


Honorable  Phellm  0*  To.ole 
Clerk  of  the  Circuit  Court 
Civil  Courts  Building 
St#  Louie,  Missouri 

Dear  Sirt 

Reference  ie  made  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  in  part  as  follows  I 

"Chapter  454  *■  Uniform  Support  of  Dependents 
Law# 

"We  have  received  about  twenty  petitions  from 
about  ten  different  stateB  under  reciprocal 
support  of  dependents  laws# 

"We  have  four  or  five  local  attorneys  who  want 
to  file  petitions  in  this  Court  under  Chapter 
454,  The  question  of  costs  seems  to  be  the 
'fly  in  the  ointment,'  Our  Judges  in  General 
Term  suggested  that  in  either  case,  that  is, 
where  Missouri  is  the  initiating  or  the  re- 
sponding state,  that  a deposit  of  costs  should 
be  made  in  the  amount  of  $14.00# 

*#&*#***$* 

"There  is  nothing  mentioned  in  our  law  about 
the  matter  of  costs.  We  do  not  think  that  we 
have  the  authority,  under  our  Statutes,  to 
accept  these  petitions  either  as  the  initiating 
or  as  the  responding  state,  without  a deposit 
for  costs. 
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"We  would  like  to  have  an  opinion  from  you  on 
this  question*  at  your  convenience.  At  the 
present  time,  we  do  not  know  how  to  proceed," 

The  Uniform  Support  of  Dependents  law  (Chapter  454,  RSMq  1949)* 
is  a reciprocal  law  providing  a method  of  enforcing  the  duty  of  sup- 
port in  oases  where  the  obligor  is  not  present  and  within  the  juris- 
diction of  the  courts  of  the  state  where  the  duty  arose.  Said  law 
is  rather  lengthy  and  we  do  not  deem  it  necessary  for  the  purpose 
of  this  opinion  to  set  it  forth  in  its  entirety. 

Section  454,090,  RSMo  1949,  provides  for  the  commencement  of  an 
action  for  support  by  the  filing  of  a petition  as  follows: 

"All  duties  of  support  are  enforceable  by  an 
action  commenced  by  the  filing  of  a petition 
irrespective  of  relationship  between  the 
obligor  and  obligee.  Jurisdiction  of  all 
proceedings  hereunder  shall  be  vested  in 
circuit  court, " 

Section  454.110.  HSMo  1949,  provides  that  if  the  court  acting 
upon  said  petition  finds  that  It  sets  forth  facts  from  whiqh  it  may 
be  determined  that  the  obligor  owes  a duty  of  support  and  that  the 
court  of  the  responding  state  may  obtain  jurisdiction  of  the  obligor 
or  his  property,  it  shall  also  certify  to  the  responding  state  as 
follows: 


"If  the  court  of  this  state  acting  upon  a 
petition  filed  therein  by  this  state  as  an 
initiating  state  finds  tnat  the  petition 
sets  forth  facts  from  which  it  may  be  de- 
termined that  the  obligor  owes  a duty  of  support 
and  that  a court  of  the  responding  state  may 
obtain  jurisdiction  of  the  obligor  or  his 
property,  it  shall  so  certify  and  shall  cause 
certified  copies  of  the  petition,  the  certificate 
and  an  authenticated  copy  of  this  chapter  to  be 
transmitted  to  the  court  of  the  responding  state." 

Taking  first  your  question  where  the  action  was  commenced  in 
another  state  and  the  obligor  is  present  or  has  property  in  this  state, 
w©  refer  you  to  Section  514.010  which  provides  as  follows: 

"In  all  actions  on  office  bonds  for  the  use 
of  any  person,  actions  on  the  bonds  of 
executors,  administrators  or  guardians,  qui 


-2- 


Honorable  Phelim  O’Toole 


tan  actions,  actions  on  penal  statutes  when 
the  penalty  is  given  to  the  informer,  and  in 
all  civil  cases  when  the  plaintiff  or  person 
for  whose  use  the  action  is  to  be  commenced 
shall  not  be  a resident  of  this  state,  the 
plaintiff  or  person  for  whose  use  the  action 
is  to  be  commenced  shall,  before  he  institutes 
such  suit,  file  with  the  clerk  of  the  court 
in  which  the  action  is  to  be  commenced  the 
written  undertaking  of  some  person,  being  a 
resident  of  this  state,  whereby  he  shall 
acknowledge  himself  bound  to  pay  all  costs 
which  may  accrue  in  such  act ion | and  if  any 
such  action  shall  be  commenced  without  filing 
such  undertaking,  or  depositing  with  the  clerk 
of  the  court  in  which  said  suit  Is  brought,  a 
sum  of  money  sufficient  to  pay  all  costs  that 
may  accrue  in  the  case,  subject  to  be  Increased 
at  any  time,  whenever  the  court  may  deem  proper, 
and  by  its  order  of  record  require,  the  court, 
on  motion,  may  dismiss  the  same,  unless  such 
undertaking  be  filed  or  sum  of  money  be  de- 
posited before  the  motion  is  determined,  and 
the  attorney  of  the  plaintiff  sha^l  be  ruled 
to  pay  all  costs  accruing  therein." 

The  action  provided  in  Chapter  454  to  be  commenced  by  the 
filing  of  a petition  as  outlined  above  and  as  distinguished  from  the 
provisions  of  said  chapter  relating  to  extradition  is  a civil  pro- 
ceeding and  of  course,  in  such  a case  as  here  considered,  the  pro- 
ceeding instituted  in  the  courts  of  this  state  is  one  in  which  the 
plaintiff  is  a nonresident  and  we  are  of  the  opinion  that  under  the 
above  provision,  security  for  costs  or  a deposit  would  be  required, 
except  In  cases  where  the  plaintiff  should  be  allowed  to  sue  as  a 
pauper  as  provided  in  Section  514.040. 

We  turn  now  to  your  other  question  where  Missouri  is  the  initi- 
ating, rather  than  the  responding  state.  We  assume  that  the  deposit 
for  costs  in  the  amount  of  $14.00  to  which  you  have  referred,  is 
authorized  and  in  conformity  with  rules  of  the  circuit  court,  it  is 
well  established  that  courts  have  inherent  power  to  make  rules  of 
practice  to  regulate  their  proceedings  in  the  administration  of  justice. 
The  rule  is  stated  in  the  case  of  State  v.  Miller,  241  S.W.  920,  as 
follows: 

4 

"It  is  beyond  question  that  courts  have  an 
inherent  power  to  prescribe  rules  of  practice 
to  regulate  their  proceedings  in  the  adminis- 
tration of  justice." 
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Section  lj.78.397#  RSMo  19^9*  give*  to  the  Oirouit  Court  of  the 
City  of  3t.  Louie  oertain  rule  making  power  as  follows! 

"And  in  addition  to  the  ordinary  power  of 
making  rules  oonferred  by  the  general  law, 
the  court  may  make  all  rules  whioh  its 
peculiar  organization  may,  in  its  judgment, 
require,  different  from  the  ordinary  oourse 
of  praotioe,  and  neoessary  to  facilitate  the 
transaction  of  business  therein*  But  all  rules 
for  the  government  of  the  court  at  special  term 
shall  be  the  same  before  each  of  the  judges  at 
suoh  term. " 

Under  the  foregoing,  we  are  of  the  opinion  that  a person  initi- 
ating an  action  for  support  in  the  courts  of  this  state  as  provided  by 
Seotlon  I4.5I4..O9O,  supra,  would  be  required  to  make  a deposit  for  costs 
in  suoh  amount  as  is  prescribed  by  the  rules  of  the  court#  We  do  not 
undertake  to  pass  upon  the  validity  of  suoh  a rule  or  the  amount  of 
deposit  required  by  such  rule. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  offioe  that  under  the  civil 
proceeding  authorized  by  the  Uniform  Support  of  Dependents  Law,  a per- 
son or  persons  using  the  courts  of  this  state  as  the  responding  state 
in  an  aotion  commenced  by  the  filing  of  a petition,  would  be  required 
to  file  a seourlty  or  deposit  for  costs  as  required  by  Seotlon  5lij..010, 
RSMo  19I4.9,  sinoe  the  person  in  whose  name  the  aotion  is  oommenoed  or 
for  whom  it  is  commenced  would  be  a nonresident. 

We  are  further  of  the  opinion  that  when  an  aotion  for  support 
i 8 commenced  in  this  state  as  the  initiating  state,  the  person 
initiating  the  aotion  would  be  subject  to  any  rules  of  court  not 
inconsistent  with  existing  statutes  and  not  arbitrary,  discriminatory 
or  unreasonable  requiring  a deposit  for  oosts. 

Respectfully  submitted. 


D,  D.  OUPi-EY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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COUNTIES:  County  budget  law,  Sections  50.670  to"  50.740,  RSMo 

1949 i applicable  to  fourth  class  counties,  does  not 
BOND  ISSUES:  authorize  bond  issue  to  retire  unpaid  county  warrant 

Section  108.130,  RSMo  1949,  authorizes  fourth  class 
counties  to  fund  any  judgment  indebtedness  resulting 
from  the  issuance  of  unpaid  county  warrants. 


March  21,  1952 
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Honorable  James  L.  Paul 
Prosecuting  Attorney 
Me  Donald  County 
Pineville,  Missouri 

Dear  Mr.  Paul: 

The  following  opinion  is  rendered  in  reply  to  your  request 
which  reads  as  follows: 

"It  has  been  brought  to  my  attention  recently, 
that  the  County  of  McDonald,  has  been  using 
current  receipts  for  the  year  1951,  to  pay 
back  warrants  of  1950;  current  receipts  for 
1950  to  pay  back  warrants  of  1949,  etc.  In 
their  budget  they  have  not  been  showing  these 
outstanding  warrants  as  unpaid  at  the  be- 
ginning of  each  current  year. 

"A  recent  check  reveals  that  at  the  close  of 
1951,  there  will  be  approximately  ^27,000.00 
in  outstanding  warrants  issued  in  1951,  which 
are  unpaid. 

"I  would,  therefore,  appreciate  you  furnishing 
me  an  opinion  whether  under  the  present  budget 
law,  a County  of  the  fourth  class,  such  as  Mc- 
Donald County,  can  vote  a bond  to  pay  these 
outstanding  warrants,  so  that  they  can  get 
on  a current  operating  basis  for  the  coming 
year. 

"In  view  of  the  urgency,  of  this  situation  and 
the  making  of  the  budget  the  first  of  February, 
an  early  reply  will  be  greatly  appreciated." 


Honorable  James  L.  Paul 


The  county  budget  law  applicable  to  counties  of  the  fourth 
class  Is  found  at  Sections  50.670  to  50.740,  RSMo  1949.  Investi- 
gation discloses  that  iicDonald  County  is  a county  of  the  fourth 
class.  Sections  of  the  county  budget  law,  above  referred  to , 
do  not  provide  for  the  issuance  of  bonds  to  pay  unpaid  obliga- 
tions of  previous  years. 

This  department  is  not  in  a position  to  pass  upon  the 
legality  of  warrants  issued  by  McDonald  County  in  1951  in  the 
amount  of  £27,0G0  and  which  remain  unpaid  as  of  this  date,  as 
disclosed  in  the  request  for  this  opinion.  We  have  found  no 
specific  statutory  provision  authorizing  a bond  issue  to  retire 
outstanding  warrants  issued  by  the  county  court,  but  we  do  call 
your  attention  to  Section  108.130,  RSMo  1949,  which  provides 
as  follows: 


"The  several  counties  and  municipalities  of 
this  state  are  hereby  authorized  to  fund 
any  judgment  indebtedness  of  such  county  or 
municipality  and  to  issue  bonds  therefor  as 
provided  by  the  general  law  governing  the 
issuance  of  bonds  by  counties  and  municipalities 
respectively.  The  issuance  of  such  funding 
bonds  under  this  section  shall  be  deemed  and 
held  by  all  courts  in  this  state,  to  all 
intents  and  purposes,  the  incurring  of  a 
new  indebtedness;  and  thereafter  no  question 
shall  ever  be  raised  in  any  court  as  to  the 
validity  of  such  indebtedness,  except  questions 
of  constitutional  limitation  of  indebtedness. 

Such  funding  bonds  shall  not  be  exchanged  or 
delivered  in  payment  of  such  judgment  in- 
debtedness nor  any  part  thereof.  The 
provisions  of  this  section  shall  not  be 
deemed  to  be  repugnant  to  nor  inconsistent 
with  section  108.140;  but  the  power  and 
authority  hereby  conferred  shall  be 
deemed  to  be  cumulative  thereof.  ,w 

The  above  quoted  statute  contains  ample  authority  for  the 
requisite  number  of  qualified  electors  of  McDonald  County  to 
petition  the  county  court  of  said  county  to  call  an  election 
for  the  purpose  of  voting  a bond  issue  to  retire  any  judgment 
indebtedness  that  may  result  from  the  issuance  of  £27,000  worth 
of  outstanding  county  warrants  issued  in  195}. 


w 
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JON  PLUS  I PM 

It  is  the  opinion  of  this  department  that  Sections  50.670 
to  50.740,  RSKo  1949,  being  the  county  budget  law  applicable 
to  fourth  class  counties,  contains  no  provision  authorising 
the  fourth  class  county  to  vote  a bond  issue  to  retire  unpaid 
county  warrants,  but  Section  103*130,  KSHo  1949,  contains 
authority  permitting  a fourth  class  county  to  fund  any 
judgment  indebtedness  resulting  from  the  issuance  of  any 
unpaid  county  warrants* 


Respectfully  submitted, 


JULIAN  L.  O'KaLLEX 
Assistant  Attorney  General 


APPROVED : 


J • *l»  • 'TAYLOk 
Attorney  General 
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SPECIAL  KOAD  DISTKICT: 
WARRANTS : COM  I3S  TONER,  ’ S 

POWER  TO  ISSUE: 


FILED 

6? 


road  district  commissioners  of 
non-township  organization  county  issue 
a warrant  on  the  county  treasurer  for 
all  district’s  funds;  deposit  proceeds 
in  a bank  and  issue  checks  for  district’s 
obligations,  Commissioner’s  actions 
illegal  and/ violates  Sec. 233, 185  RSMo 
1949,  as  custody  cannot  be  changed  from 
treasurer.  Commissioners  elected  or 
apnointed  under  Sec.  233.180  RSMo  1949, 
do  not  forfeit  office,  hold  to  end  of 
term.  Commissioners  not  guilty  of 
crimes  under  any  Missouri  statutes. 

April  1952 


Honorable  James  L.  Paul 
Prosecuting  Attorney  of 
McDonald  County 
Pineville,  Missouri 


y-7 


Dear  Sir: 

Your  recent  request  for  a legal  opinion  of  this  office  has 
been  received  and  reads  as  follows: 


"Please  furnish  this  office  with  an 
opinion  covering  the  following  questions: 

"Section  233. 185  of  the  Revised  Statutes 
of  the  State  of  Missouri,  provides  that 
the  Treasurer  of  the  County  is  the  official 
Treasurer  of  a special  road  district  organ- 
ized under  a non-township  organization,  and 
is  authorized  to  pay  warrants  when  duly  signed 
by  the  designated  members  of  the  commission. 

"Where  a warrant  is  drawn  for  the  lump  sum 
and  the  County  Treasurer  acknowledges  said 
warrant  and  said  lump  sum  is  then  redeposited 
in  a banking  institution,  against  which  sum 
the  commission  issues  checks  in  payment  of 
obligation,  is  such  action  the  violation 
of  the  provisions  of  the  above  section? 

"If  such  is  a violation  of  the  above  section, 
upon  proper  showing,  are  the  officer’s  issuing 
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9aid  warrants  disqualified  from  further  serving 
and/or  is  the  County  Treasurer  liable  for  proper 
accounting  of  said  lump  sum  so  drawn? 

"In  the  event  that  3uch  is  a violation  of  the 
provisions  of  the  above  quoted  section,  does 
such  constitute  a criminal  act? 

Section  233.185*  RSMo  1949,  provides  how  the  commissioners  of 
a special  road  district,  in  a non-township  organisation  county  shall 
organize,  and  also  provides  how  the  funds  of  the  district  shall  be 
kept,  and  how  paid  out.  Said  section  reads  as  follows: 

"1.  The  commissioners  so  appointed  and  qualified 
shall  meet  at  such  a time  and  place  within  such 
district  as  may  be  fixed  by  the  county  court  at 
the  time  of  appointing  them,  or  as  they  may  in 
writing  agree  upon,  and  shall  organize  by  elect- 
ing one  of  their  number  president,  another  vice- 
president  and  another  secretary;  provided,  that 
by  a unanimous  vote  of  said  commissioners  any 
person  not  a member  of  said  board  may  be  chosen 
secretary. 

"2.  Meetings  of  said  commissioners  shall  be 
held  thereafter  at  such  time  and  place  as 
they  may  agree  upon  in  writing,  or  the 
president  or  vice-president  may  order.  The 
treasurer  of  said  board  shall  be  the  county 
treasurer,  and  he  shall  be  responsible  on 
his  bond  for  the  faithful  keeping  of  all 
moneys  deposited  with  him  by  reason  of  this 
law.  The  president  of  the  board  shall  pre- 
side at  all  meetings  thereof;  he  shall  sign 
the  minutes  and  records  of  the  board,  and  all 
warrants  that  may  be  drawn  upon  the  treasury 
for  the  payment  of  any  money  out  of  the 
treasury  on  account  of  the  funds  belonging 
to  said  district,  and  exercise  a general 
supervising  control  over  the  work  of  such 
commissioners,  and  in  a general  way  may  do 
all  the  acts  and  things  that  the  said  board 
may  empower  him  to  do,  and  such  others  as 
may  be  authorized  by  law.  During  absence 
of  the  president  from  the  county,  or  from 
any  meeting  of  the  board,  the  vice-president 
shall  perform  the  duties  herein  conferred 
upon  the  president. 
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"3*  The  secretary  shall  carefully  keep  a 
true  record  of  all  warrants  drawn  on  the 
treasurer  and  all  written  contracts  that 
may  be  entered  Into  on  behalf  of  the  district, 
shall  attest  such  warrants  and  the  execution 
of  such  contracts,  keep  minutes  of  meetings 
of  the  board,  and  perform  such  other  duties  as 
the  law  may  require.  All  money  paid  to  the 
county  treasurer  and  placed  to  the  credit  of 
the  district  shall  be  paid  out  only  on  warrants 
signed  by  the  president  or  vice-precident  and 
attested  by  the  secretary,  except  as  may  be 
otherwise  authorized  by  law." 

It  is  noted  that  this  section  provides  that  all  the  funds  of 
the  district  shall  be  kept  in  the  county  treasury  and  can  only  be 
paid  out  by  warrants  of  the  commission  on  the  treasurer,  and  that 
said  warrants  must  be  signed  by  the  president  or  vice-president 
and  secretary,  and  it  is  with  this  phase  of  the  statute  that  your 
inquiry  deals. 

You  fail  to  give  the  facts  in  detail  in  your  letter,  but  from 
those  given  we  assume  that  a warrant  of  the  commissioners  of  the 
special  road  district  was  issued  in  accord  with  the  provisions  of 
above  section,  on  the  county  treasurer,  and  that  the  proceeds  of 
the  warrant  were  deposited  in  a bank  account  in  the  name  of  the 
district,  and  that  checks  were  only  written  on  said  account  to  pay 
the  obligations  of  the  district. 

We  interpret  your  inquiry  to  be  whether  the  action  of  the 
commissioners  in  issuing  the  warrant  for  the  total  amount  of  funds 
in  the  county  treasury,  and  redepositing  the  proceeds  in  a bank  and 
issuing  checks  on  the  account  for  the  district's  obligations  is  a 
violation  of  Section  233. 1S5,  supra.  In  other  words  did  the  com- 
missioners violate  this  section  when  they  changed  the  custody  of 
the  district's  funds  from  the  county  treasurer  to  the  bank? 

Before  attempting  to  discuss  this  matter  further  and  reaching 
a conclusion  herein,  we  call  attention  to  the  case  of  Special  Hoad 
District  No.  4,  et  al.  v.  Cantley,  223  Mo.  App.  #9.  The  facts  and 
principles  of  law  Involved  here  are  very  similar  to  those  in  the 
present  case,  and  we  quote  a part  of  the  opinion  found  at  1.  c.  92, 
in  which  the  court  said: 

"Whether  or  not  the  common-law  doctrine 
could  be  invoked  by  a political  subdivision 
of  the  State  so  as  to  entitle  it  to  a pre- 
ference, in  the  absence  of  statute,  is 
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questionable.  However  that  may  be,  in  the 
case  at  bar  there  is  a statute  relied  upon 
by  both  plaintiff  and  defendant  as  upholding 
their  respective  theories.  Section  10336, 
article  3,  chapter  93,  Revised  Statutes  1919* 
relating  to  special  road  districts,  provides 
for  the  organization  of  the  board  of  commis- 
sioners. It  further  provides  that,  ’The 
treasurer  of  said  board  shall  be  the  county 
treasurer,  and  he  shall  be  responsible  on  his 
bond  for  the  faithful  Keeping  of  all  moneys 
deoo8ited  with  him  by  reason  of  this  law. 

All  money  paid  to  the  county  treasurer  and 
placed  to  the  credit  of  the  district  shall  be 
paid  out  only  on  warrants  signed  by  the 
president  or  vice-president  and  attested  by 
the  secretary,  except  as  may  be  otherwise 
authorized  by  law,*  Defendant  asserts  that 
under  the  terms  of  this  statute  the  board  of 
commissioners  has  authority  to  draw  warrants  on 
the  funds  of  the  road  district  and,  no  pro- 
vision being  made  for  a depository,  it  was 
not  illegal  for  the  commissioners  to  make  the 
deposit  in  question.  Under  the  agreed  statement 
of  facts  it  appears  that  what  the  road  commis- 
sioners actually  did  was  to  transfer  the  sum 
of  two  thousand  dollars  from  the  county  treasurer 
(the  officer  named  by  the  statute  as  custodian 
of  the  funds  of  the  road  district),  to  the 
account  of  the  special  road  district,  by  draw- 
ing a warrant  in  proper  form  payable  to  the 
Bank  of  Loulsburg  and  depositing  same  to  the 
credit  of  the  special  road  district.  The 
authority  of  the  commissioners  to  draw  the 
warrant  cannot  be  successfully  denied.  That 
authority  is  conferred  by  the  statute  referred 
to.  But  the  commissioners  certainly  have  no 
authority  to  draw  warrants  on  the  county 
treasurer  for  the  purpose  of  making  another 
person  or  institution  custodian  of  the  funds 
of  the  district.  Such  an  act  would  nullify 
the  statute.  The  evident  purpose  of  the  law 
is  to  protect  the  funds  of  the  district  by 
making  the  county  treasurer  responsible, 
under  bond,  for  the  faithful  keeping  of  all 
moneys  denosited  with  him.  When  moneys  ars 
taken  from  his  hands  they  no  longer  have  that 
protection.  No  other  person  or  persons  had  the 
right  to  make  denosits  for  the  special  road 
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district.  If  the  warrant  as  drawn  was  the 
property  of  the  road  district  the  county 
treasurer  automatically  became  the  sole  lawful 
custodian  thereof.  It  is  conceded  the  warrant 
drawn  in  favor  of  the  Bank  of  Louisburg  did 
not  transfer  any  benefioial  interest  to  that 
bank,  but  the  proceeds  of  the  warrant  con- 
tinued to  be  moneys  belon  ,in,:  to  the  district. 

The  only  fair  inference  is  that  the  object 
of  the  transaction  was  to  take  the  districts 
money  from  ti*e  hands  of  the  county  treasurer 
and  place  it  in  a separate  account  over  which 
he  had  no  control.  This  was  an  unlawful  act 
and  created  a trust  ex  malef icio.  The  defendant 
is  charged  with  knowledge  ol  the  terms  of  the 
statute.  Under  such  circumstances  the  relation 
of  debtor  and  creditor  was  not  created  and 
plaintiff  had  the  right  to  recover  its  property 
from  the  insolvent  bank  of  the  commissioner.  * * *" 

It  was  pointed  out  in  the  above  quoted  portion  of  the  court's 
opinion  that  the  commissioners  had  the  power  to  issue  warrants  on 
the  county  treasurer  and  to  order  their  payment  out  of  any  funds  in 
his  hands  to  the  credit  of  the  district,  but  that  the  commissioners 
had  no  authority  to  issue  a warrant  for  the  total  amount  of  the 
district's  funds  and  to  redeposit  said  funds  in  a bank  and  thereby 
make  another  person  or  institution  the  custodian  of  said  funds.  The 
county  treasurer  is  the  officer  who  has  a right  to  make  deposits  and 
to  keep  the  district's  funds,  under  the  statute,  and  he  is  responsible 
on  his  bond  to  faithfully  keep  said  funds. 

Section  233.185 , supra,  makes  the  county  treasurer  the  only 
custodian  of  the  special  road  district's  funds  referred  to  in  the 
opinion  request,  and  for  which  funds  he  is  bound  to  faithfully  keep 
and  account  for,  under  the  conditions  of  his  official  bond.  Under 
this  section  it  is  his  duty  to  pay  all  warrants  legally  issued  by 
the  commissioners  from  any  funds  of  the  district  in  his  hands,  in 
the  manner  provided  by  law. 

It  is  further  noted  that  under  the  provisions  of  Section 
233.185,  supra,  and  the  ruling  in  the  case  of  Special  Road  District 
No.  4 v.  Cantley,  supra,  the  commissioners  have  the  power  to  issue 
warrants  for  the  obligations  of  the  district,  but  lack  the  power 
and  cannot  legally  issue  a warrant  for  the  total  amount  of  the 
district's  funds  in  the  treasurer's  hands,  and  then  deposit  the 
proceeds  in  a bank  to  the  credit  of  the  district,  thereby  changing 
the  custody  of  said  funds  from  the  county  treasurer  to  a bank. 
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Therefore,  In  answer  to  your  first  inquiry  it  is  our  opinion 
that  the  commissioners  were  without  power  to  issue  the  warrant  for 
the  total  of  the  district's  funds,  and  to  change  the  custody  of  said 
funds  from  the  legal  custodian  to  a bank,  and  that  their  action  in 
so  doing  was  a violation  of  Section  233«i#5»  supra. 

Section  233*130,  provides  how  the  commissioners  of  a special 
road  district  are  selected  and  reads  as  follows: 

"1.  At  the  term  of  court  in  which  such 
order  is  made,  or  at  any  subsequent  term 
thereafter,  the  court  shall  appoint  three 
commissioners,  who  shall  be  residents  of 
the  district  and  owners  of  land  within  the 
district,  who  shall  hold  their  office  until 
the  first  Tuesday  after  the  first  Monday  in 
January  thereafter;  and  on  said  date  the 
voters  of  the  district,  at  an  hour  and 
place  to  be  fixed  by  said  commissioners, 
shall  elect  three  commissioners,  one  of  whom 
shall  serve  one  year,  one  for  two  years  and 
one  for  three  years,  and  on  the  first  Tuesday 
after  the  first  Monday  in  January  each  year 
thereafter  they  shall  elect  a commissioner 
to  take  the  place  of  the  one  whose  term  is 
about  to  expire,  who  shall  serve  three  years. 

"2.  No  person  shall  be  elected  or  appointed 
commissioner  who  is  not  a resident  of  the 
district  and  an  owner  of  land  in  the  district. 

Any  vacancy  caused  by  resignation,  death,  re- 
moval from  the  district  of  a commissioner  or 
sale  of  all  land  owned  by  him  in  the  district 
shall  be  filled  for  the  unexpired  term  by 
election  by  the  voters  of  the  district.  All 
commissioners  shall  qualify  by  taking,  subscribing 
and  filing  with  the  county  clerk  the  oath  pre- 
scribed by  the  constitution  of  this  state,  and 
that  they  will  faithfully,  honestly  and  im- 
partially discharge  their  duties  as  commissioners 
according  to  law. 

”3.  If  for  any  reason  the  board  of  commissioners 
herein  mentioned  shall  fail  to  call  an  annual 
or  other  prescribed  election  to  fill  a vacancy 
or  vacancies  caused  by  the  expiration  of  the  term 
of  any  one  or  more  of  the  commissioners,  then  the 
county  court  is  hereby  authorized  and  required  to 
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call  an  election  to  fill  said  vacancy  and  to  fix 
the  time  therefor  within  fifteen  days  after  making 
the  order  for  such  election.'* 

This  section  does  not  provide  that  a commissioner  of  a special 
road  district  shall  forfeit  his  office  after  he  has  participated  in 
the  act  of  Illegally  changing  the  custody  of  the  district's  funds 
under  the  same  or  similar  circumstances  referred  to  above.  A for- 
feiture of  the  office  cannot  be  implied,  and  such  commissioners  will 
continue  to  serve  in  their  official  capacities  until  the  end  of  the 
terms  for  which  they  were  elected  or  appointed  under  the  provisions 
of  above  quoted  section,  consequently,  our  answer  to  your  second 
inquiry  is  in  the  negative. 

Your  last  inquiry  is  whether  the  violation  of  the  provisions 
of  above  section  (233.165,  supra),  constitutes  a criminal  act. 

Section  556.010,  RSMo  1949,  defines  the  terms  "crime"  and 
"criminal  offense",  and  reads  as  follows: 

"The  terms  'crime',  'offense,'  and  'criminal 
offense,'  when  used  in  this  or  any  other 
statute,  shall  be  construed  to  mean  any 
offense,  as  well  misdemeanor  as  felony, 
for  which  any  punishment  by  imprisonment 
or  fine,  or  both,  may  by  law  be  inflicted," 

From  the  reading  of  this  section  it  appears  that  a crime  can 
only  be  an  offense  defined  as  a felony  or  misdemeanor  by  statute,  and 
for  which  some  punishment  has  been  provided  for  its  violation,  since 
there  are  no  "implied  crimes,"  in  Missouri* 

It  appears  that  no  section  makes  it  a crime  to  violate  the 
provisions  of  Section  233.165,  supra,  or  to  illegally  change  the 
custody  of  a special  road  district's  funds  from  the  county  treasurer 
to  another  officer,  person  or  institution.  Therefore,  in  answer  to 
your  last  inquiry,  it  is  our  opinion  that  the  commissioners  of  the 
special  road  district  cannot  be  prosecuted  and  punished  for  their 
illegal  actions,  since  said  actions  have  not  been  defined  as  crimes 
under  the  provision  of  any  Missouri  statute. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  department  that  in  a non- 
township organisation  county  when  the  commissioners  of  a special 
road  district  issue  a warrant  for  the  total  amount  of  all  funds  in 
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the  county  treasury  to  the  credit  of  the  district;  deposit  the 
proceeds  in  a bank  and  write  checks  upon  the  deposit  in  payment  of 
the  district’s  obligations;  the  action  of  tho  commissioners  is 
illegal  and  a violation  of  Section  233.1&5,  RSKo  1949.  Said  section 
does  not  authorize  the  commissioners  to  change  the  custody  of  the 
district’s  funds  from  the  county  treasurer,  who  has  been  designated 
the  lawful  custodian,  to  any  other  officer,  person,  or  institution. 
The  commissioners  were  elected  or  appointed  under  the  provisions 
of  Section  233>l#Ot  &SMo  1949*  and  will  continue  in  office  until 
the  end  of  the  terms  for  which  they  have  been  elected  or  appointed, 
since  said  section  does  not  provide  that  when  commissioners  are 
guilty  of  illegally  changing  the  custody  of  the  funds  of  their 
district,  they  shall  forfeit  their  offices. 

It  is  the  further  opinion  of  this  department  that  under  the 
above  mentioned  circumstances,  the  illegal  actions  of  the  commis- 
sioners, do  not  constitute  crimes,  since  no  criminal  statutes  of 
Missouri,  define  said  actions  to  be  criminal  offenses. 

Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 

c\,  ^ 

j.  r.  'ftYioii 

Attorney  General 
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TAXATION: 


A taxpayer  may  pay  any  years  taxes 
without  tendering  payment  of  taxes 
due  for  other  years. 
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April  29,  1952 


Honorable  James  L.  Paul 
Prosecuting  Attorney  of 

McDonald  County 
Pineville , Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department,  which  request  reads  as  follows: 

"Where  a person  is  delinquent  on  real 
and/or  personal  taxes  for  a period  of  years 
within  the  five  year  statute  of  limitations, 
may  a delinquent  tax  payer  pay  any  of  the 
year’s  taxes  he  desires,  without  tendering 
payment  for  the  years  delinquent  prior  to 
the  year  he  is  tendering  payment?" 

We  have  been  unable  to  find  any  statutory  or  case  authority 
dealing  with  the  question  as  to  whether  or  not  a person  delinquent 
on  real  and/or  personal  taxes  for  a period  of  years  may  pay  any 
of  the  year’s  taxes  without  tendering  payment  for  the  years  prior 
or  subsequent  to  the  years  taxes  which  he  wishes  to  pay.  However, 
we  find  authority  from  other  Jurisdictions  dealing  with  this  question, 
which  although  not  binding  upon  the  courts  of  this  state,  is  at  least 
persuasive. 

The  general  rule  in  regard  to  paying  taxes  due  for  any  one 
year  without  tendering  payment  for  taxes  due  in  other  years  is 
found  in  51  Am.  Jur. , Taxation,  Section  95$,  page  $41,  as  follows: 

"Although  a taxpayer  ordinarily  has  no 
right,  in  the  absence  of  a statute  giving 
him  such  right,  tx>  make  partial  payment  of 
any  entire  tax  upon  a single  piece  of 
property,  the  general  rule  is  that  where 
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separate  and  independent  taxes  have  been 
levied  against  tne  property  of  a taxpayer, 
he  has  a right  to  pay  tne  iuXI  amount  oi 
any  one  tax' without  paying  the  otners;"" 
tWt  is,  he  may  pay  the  amount  of  any  one 
tax  listed  against  him  or  the  tax  on  any 
one  item  or  piece  of  property  which  Has 
Seen  separately  assessed,  without  offering 
to  pay  taxes  on  other  parts.  Such  right 
is  not  restricted  to  case's  in  which  the 
taxpayer  contends  that  the  taxes  not  prof- 
fered are  invalid  and  unenforceable.  The 
right  to  make  such  payment  may  be  enforced 
by  mandamus.  * * 


(Underscoring  ours.) 

See  also  6l  C.  J.,  Taxation,  Section  1244,  page  96$,  wherein 
the  rule  is  stated  as  follows: 

"But  where  the  taxes  are  separable  the 
rule  against  part  payment  does  not  apply, 
and  the  citizen  always  has  the  right  to 
pay  the  amount  of  any  one  tax  listed 
against  him,  while  refusing  or  omitting 
to  pay  others,  or  to  pay  the  taxes  for 
one  year,  and  contest  those  assessed  for 
other  years. 

(Underscoring  ours.) 

Dealing  first  with  delinquent  taxes  on  realty,  we  refer  you 
to  the  cases  of  Olmstead  County  v.  Barber.  31  Minn.  256,  17  N.  w. 
473,  and  Duvall  v,  Perkins,  77  Md.  5$2,  2o  Atl.  10$5.  In  the 
Barber  case  the  Supreme  Court  of  Minnesota,  in  its  opinion  said: 

"On  the  argument  there  was  some  discussion 
as  to  the  right  of  defendants  to  pay  the 
tax  of  lBSl,  without  at  the  same  time  pay- 
ing the  other.  There  can  be  no  doubt  of 
that  right.  An  owner  of  property  may 
always  pay  the  taxes  for  any  year,  and 
contest  those  claimed  to  be  against  it 
for  other  years." 

In  the  Perkins  case  the  court  held  that  the  refusal  of  a 
taxpayer  to  pay  interest  accruing  on  taxes  against  his  land  for 
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certain  years  does  not  justify  the  tax  collector  in  refusing  to 
aceept  a tender  of  the  amount  due  for  taxes  in  other  years. 

Turning  now  to  your  question  in  regard  to  delinquent  personal 
property  taxes.  In  the  case  of  Baltimore  v.  Fine,  IMS  Md.  324, 

129  Atl.  356,  the  court  held  that  each  yearly  tax  is  an  independent 
demand  and  therefore  claims  for  two  or  more  years  are  separate  and 
severable,  the  court  in  its  opinion  said: 

"Because  a tax  is  a charge  imposed  upon 
the  taxpayer  as  an  act  of  sovereignty, 
without  his  consent,  and  for  the  public 
use,  it  is  not  a debt  or  of  the  nature  of 
a debt  (Bonaparte  v.  State,  63  Md.  470, 

471),  yet,  it  is  sufficiently  similar  to 
afford  an  analogy  in  support  of  the  better 
rule  with  respect  to  the  payment  or  tender 
of  taxes.  This  rule  is  that,  unless  other- 
wise permitted  by  statute,  the  whole  amount 
due  for  any  single  tax  must  be  paid  or  ten- 
dered; but  if  there  are  separate  and  distinct 
taxes  due,  the  taxpayer  is  not  compelled  to 
pay  their  aggregate  amount  but  may  pay  one 
or  more  of  such  separate  and  distinct  taxes, 
at  his  election.  3 Cooley  on  Taxation  (4th 
ed.},  secs.  1251-1253;  Tracey  v.  Irvin,  1& 

Wall.  (U.  S.)  549. 

*£  $«***$$**** 

"It  is  a necessary  consequence  of  the  nature 
of  the  obligation  of  the  taxpayer  and  of 
these  statutory  provisions  that  the  yearly 
taxes  due  under  the  single  and  distinct 
municipal  and  state  levies,  at  the  ordained 
and  enacted  respective  rates,  upon  the  same 
total  assessment  against  the  appellee,  may 
constitute  but  one  entire  annual  demand. 

But  inasmuch  as  every  yearly  tax  is  an  in- 
dependent demand,  the  claims  for  two  or  more 
years  are  separate  and  severable.  Duvall  v. 

Perkins,  77  Md.  582,  589." 

(Underscoring  ours.) 

We  are  of  the  opinion  that  the  holding  of  the  Fine  case,  in 
regard  to  personal  property  taxes,  that  each  yearly  tax  is  an  in- 
dependent demand  and  therefore  separate  and  severable,  would  be 
applicable  to  real  property  taxes.  (Duvall  v.  Perkins,  supra.) 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  real 
and/or  personal  property  taxes  are  separate  and  severable  from 
the  taxes  due  for  other  years  and  a taxpayer  may  pay  any  year’s 
taxes  without  tendering  payment  of  taxes  due  for  other  years 
whether  subsequent  or  prior  thereto. 


Respectfully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED : 


«J.  £.  TAYLOR 
Attorney  General 


DDG:hr 


STATUTES : 

LEGAL  PUBLICATION 


The  general  printing  statute  and  the 
delinquent  tax  statute  in  regard  to 
the  cost  of  publication  of  delinquent 
lands  must  be  read  and  construed 
together. 


Honorable  James  L,  Paul 
Prosecuting  Attorney  of 
McDonald  County 
Pineville.  Missouri 


Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  as  follows: 

"Pleage  furnish  this  office  with  as  early 
an  opinion  as  is  possible  on  the  following 
question.  'Does  Section  493*030  of  the 
Revised  Statutes  of  the  State  of  Missouri, 

1949*  repeal  sub-paragraph  5 of  Section 
140.170  of  Revised  Statutes  of  the  State  of 
Missouri1,  or  inasmuch  as  paragraph  5 of 
Section  140.170  pertains  to  a special  con- 
tract and  apparently  Section  493*030  applies 
to  general  publication,  is  Section  5,  appli- 
cable on  delinquent  tax  lists? tM 

The  two  provisions  to  which  you  have  referred  and  about 
which  you  inquire  read  as  follows;  Section  493*030  states: 

"When  any  law,  proclamation,  advertisement, 
nominations  to  office,  proposed  constitutional 
amendments  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice  shall  be  pub- 
lished in  any  newspaper  for  the  state,  or  for 
any  public  officer  on  account  of  or  in  the 
name  of  the  state,  or  for  any  county,  or  for 
any  public  officer  on  account  of,  or  in  the 
name  of  any  county,  there  shall  not  be  charged 
by  or  allowed  to  any  such  newspaper  for  such 
publications  a higher  rate  than  ten  cents  per  line 
for  each  insertion,  the  lines  to  be  two  inches 
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long  and  to  be  set  In  type  occupying  twelve 
lines  to  the  column  inch,  fractional  lines 
to  be  charged  and  paid  for  as  one  line; 
provided;  however,  that  where  any  law  auth- 
orizing and  requiring  the  publication  of  any 
such  law,  proclamation,  advertisement,  nomin- 
ations to  office,  proposed  constitutional 
amendments  or  other  questions  to  be  submitted 
to  the  people,  order  or  notice,  shall  require 
the  use  of  a type  having  a body  larger  than 
six  point,  or  more  than  one  size  of  type,  or 
the  use  of  any  emblem,  or  the  spacing  of  lines 
so  as  to  have  a blank  space  between  the  lines, 
said  printing  shall  be  paid  for  by  the  inch  of  space 
used,  single  column  of  twelve  ems  pica  wide,  which  pric 
per  inch  shall  not  exceed  the  rate  of  one  dollar  per 
inch,  single  column  of  twelve  ems  pica  wide,  for  each 
insertion,  dhen  any  law,  proclamation,  advertisement, 
nominations  to  office,  proposed  constitutional  amend- 
ments, or  other  questions  to  be  submitted  to  the 
Deople,  order  or  notice,  shall  be  required  by  law  to 
be  published  in  any  newspaper,  the  rates  herein 
specified  shall  prevail,  and  all  laws  or  parts  of 
laws  in  conflict  herewith,  except  sections  491*070 
to  493*090,  are  hereby  repealed." 

Paragraph  5 of  Section  140.170  reads  as  follows: 

"5*  The  expense  of  such  printing  shall  be  paid 
out  of  the  county  treasury  and  shall  not  exceed 
the  rate  fixed  in  the  county  printing  contract, 
if  any,  but  in  no  event  to  exceed  one  dollar  for 
each  description,  which  cost  of  printing  at  the 
rate  paid  by  the  county  shall  be  taxed  as  part 
of  the  costs  of  the  sale  of  any  land  or  lot 
contained  in  such  list." 

Paragraph  5 of  Section  140.170,  supra,  relates  to  the  publi- 
cation of  lands  and  lots  sought  to  be  sold  for  delinquent  taxes. 

In  answer  to  your  inquiry  we  would  like  to  set  forth  certain 
rules  of  statutory  construction  contained  in  the  case  of  State  v. 
Malone,  192  S.  . 26$,  which  we  believe  to  be  applicable.  They  are 
as  follows: 


"Repeal  of  statutes  by  implication  is  not 
favored.  (State  ex  rel.  St.  Louis  Police 
Relief  Ass’n  v.  Igoe,  107  S.tf.  (2d)  929, 


Honorable  James  L.  Paul 


340  Mo,  1166;  Graves  v.  Little  Tarkio  Drain- 
age Dist.  No.  1,  134  S.W.  (2d)  70,  345  Mo. 

557;  Coleman  v.  Kansas  City,  156  S.W.  (2d) 

644,  343  Mo.  916:  Lajoie  v.  Central  West 
Casualty  Co.  of  Detroit,  71  S.W.  (2d)  £03, 

22$  Mo.  App.  701.) 

"The  repeal  of  a statute  by  a subsequent 
statute  is  a question  of  intention,  and  there 
is  a presumption  against  the  intention  to  re- 
peal where  express  terms  are  not  used.  (State 
ex  rel.  St.  Louis  Police  Relief  Ass’n  v.  Igoe, 
supra. ) 

"If  by  any  fair  interpretation  all  the  sections 
of  the  statutes  can  stand  together,  there  is  no 
repeal  by  implication.  (Hull  v.  Baumann,  131 
S.W.  (2d)  721,  345  Mo.  159.) 

*******$***** 

"But  though  two  acts  are  seemingly  repugnant 
they  must,  if  possible,  be  so  construed  that 
the  later  will  not  operate  as  a repeal,  by 
implication,  of  an  earlier  one  and  if  they 
are  not  irreconcilably  inconsistent,  both  must 
stand.  (Graves  v.  Little  Tarkio  Drainage 
District  No.  1,  supra. ) 

"The  repugnancy  between  the  later  and  the  prior 
statutes  must  be  wholly  irreconciable  in  order  to 
work  a repeal  of  the  prior  act.  (State  ex  rel. 

..ells  v.  Walker,  34  S.  W.  (2d)  124,  326  Mo.  1233; 

Use  of  Geo.  B.  Peck  Co.  v.  Brown,  105  S.W.  (2d) 

909,  340  Mo.  11S9;  Graves  r.  Little  Tarkio  Drain- 
age Dist.  No.  1,  supra : State  ex  rel.  City  of 
Republic  v.  Smith,  1.39  S.W.  (2d)  939,  345  Mo. 

115*.)" 

Viewing  the  above  two  sections  together  under  the  above 
rules,  we  do  not  believe  that  Section  140.170,  paragraph  5 is 
repealed  by  Section  493.030,  RSMo  1949,  inasmuch  as  there  exists 
no  irreconciable  conflict  between  the  two  provisions.  Both  of 
these  provisions  are  limitations  upon  the  amount  that  may  be 
expended  for  the  publication  of  legal  notices,  etc.  Section 
493*030,  RSMo  1949,  specifies  the  maximum  amount  that  may  be 
expended  and  Section  140.170,  RSMo  1949  specifies  an  amount  not 
to  be  exceeded  in  the  publication  of  lands  and  lots  sought  to 
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be  sold  for  delinquent  taxes.  The  later  section  does  not  purport 
to  set  a maximum  in  violation  of  the  former,  but  actB  as  a 
limitation  only  upon  the  amount  that  may  be  expended  for  publication 
of  this  type.  In  other  words,  an  amount  might  be  allowed  by  Section 
493*030,  RSKo  1949 » which  would  exceed  the  maximum  allowable  amount 
specified  in  Section  140.170  and  of  course,  would  act  as  a limitation 
thereon.  Viewed  in  this  manner,  there  of  course,  would  exist  no 
conflict  between  the  above  two  sections. 


C0NCLUM0H 


Therefore,  it  is  the  opinion  of  this  office  that  Section 
493*030,  RSMo  1949*  does  not  repeal  by  implication  or  otherwise, 
Section  140.170,  RSMo  1949 » since  there  does  not  exist  an  irrec- 
onciable  conflict.  The  later  provision  merely  acts  as  a limitation 
upon  the  maximum  allowable  amount  as  indicated  by  the  former,  the 
maximum  not  to  exceed  the  amount  set  in  either  of  the  two  sections 
whichever  is  the  lesser, 

Respectfully  submitted, 


D.  D.  GUFFBT 

Assistant  Attorney  General 


APPROVKD: 


J.  :.  TAYL0& 
Attorney  General 


DDGjhr 


SHERIFF'S  BOND: 
STATUTES : 


The  provisions  of  the  Missouri  statutes  relating 
to  the  giving  of  a bond  by  a sheriff  elect  is  to 
be  construed  as  simply  directory  and  would  not 
by  their  own  force  create  a vacancy  in  office. 


December  $,  1952 


Honorable  Janes  L.  Paul 
Prosecuting  Attorney  of 

McDonald  County 
Plneville,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  office  which  request  reads  in  part  as  follows: 

"Please  furnish  me  with  and  * * * opinion 
if  Sections  57*020  and  57*040  of  Revised 
Statutes  of  the  State  of  Mo*  1949  con- 
strued together  are  mandatory  or  directive* 

* * 

Sections  57.020  and  57.040,  RSMo  1949,  deal  with  the  official 
bond  of  a duly  elected  sheriff  and  the  failure  to  give  such  bond*  Said 
sections  read  as  follows: 

"57.020*  - Sheriff  to  give  bond*  - Every 
sheriff  shall,  within  fifteen  days  after 
he  receives  the  certificate  of  his  election 
or  appointment,  give  bond  to  the  state  in  a 
sum  not  less  than  five  thousand  dollars  nor  more  than 
fifty  thousand  dollars,  with  sureties  approved  by 
the  circuit  court,  conditioned  for  the  faithful  dis- 
charge of  his  duties;  which  bond  shall  be  filed  in 
the  office  of  the  clerk  of  the  circuit  court  of  the 
county* 

"57*040.  - Failure  to  give  bond,  effect.  - If 
any  sheriff  fail  to  give  such  bond  within  the 
time  prescribed,  the  office  shall  be  deemed 
vacant*" 
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It  is  noted  that  Section  57*020  provides  that  a duly  elected 
sheriff  is  to  give  bond  to  the  state,  conditioned  upon  the  faithful 
performance  of  his  duties,  within  fifteen  days  after  receiving  his 
certificate  of  election*  Is  such  a statute  considered  by  itself 
mandatory  or  directory  or  would  it  receive  a like  interpretation 
when  considered  with  Section  57*040 ? This  question  must  be  resolved 
by  the  construction  of  our  statutes*  Such  provision  as  Section  57*020 
have  almoBt  universally  been  held  to  be  simply  directory*  Mechem  on 
Public  Officers*  In  the  case  of  State  ex  rel*  Attorney  General  v* 
Churchill,  41  Mo.  41,  the  Supreme  Court  of  Missouri,  in  considering 
a treasurer  elect’s  right  to  office  where  he  had  failed  to  give 
bond  within  ten  days  after  the  election  as  required  by  statute,  stated 
the  rule  as  follows: 

"*  * *The  bond  was  not  void,  nor  voidable, 
merely  because  not  presented  and  filed 
within  the  ten  days.  This  provision  of 
the  statute  is  directory  only*  The  matter 
of  time  was  not  essential  to  the  validity 
of  the  bond,  nor  a condition  precedent  to 
the  party’s  title  to  the  office*  The  time 
not  being  of  the  essence  of  the  thing  re- 
quired to  be  done  here,  it  was  not  material ,- 
Rex  v*  Lexdule.  1 Burr*  497;  Sedgw*  State*  & 

Const.  Law,  360- 74*  When  a sheriff  was  re- 
quired to  give  bond  within  twenty  days  after 
his  election,  it  has  been  held  that  the  statute 
as  to  the  time  of  giving  the  bond  was  directory 
merely,  and  that  the  failure  to  give  the  bond 
within  that  time  did  not  forfeit  his  title  to 
the  office  - People  v.  Holly,  12  Wend*  481* 

* * 

What  effect  then  would  be  given  to  Section  57*020  and  57*040 
considered  together?  In  this  regard  we  have  been  unable  to  find  any 
Missouri  case  passing  directly  upon  this  point  and  an  examination  of 
persuasive  authority  from  other  jurisdictions  reveals  a diversion  of 
opinions,  with,  however,  a tendency  toward  a directory  interpretation* 
Sucji  is  indicated  by  the  following  found  in  42  Am.  Jur*,  Public  Officers, 
Section  124,  page  970: 

n#  * ejt  may  be  said,  however,  that  official 
bonds  are  intended  for  the  benefit  of  the 
public,  and  that  requirements  of  the  law  as 
to  the  time  of  filing  them  should  not  be 
taken  as  mandatory  unless  clearly  so*  In 


< - - 
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numerous  cases  they  have  been  construed  as 
directory  merely.  A statute  has  been  held 
directory  merely  which  provided  that  an 
office  shall  become  vacant  on  failure  to 
furnish  a bond  within  a specified  time,  or 
that  upon  such  failure  the  person  chosen  for 
the  office  shall  be  deemed  to  have  refused  it. 

* * 

See  also  Mechum  on  Public  Officers  where  the  rule  is  stated  as 
follows : 


"*  * *These  provisions  as  to  time,  however, 
though  often'  couched  in  most  explicit  language 
are  usually  construed  to  be  directory  only  and 
not  mandatory. 

*************** 

"A  fortiori  is  this  so,  when  the  failure  was 
through  no  fault  of  the  officer. 

"Even  though  the  statute  expressly  provide  that 
upon  a failure  to  give  the  bond  within  the  time 
prescribed,  the  office  shall  be  deemed  vacant  and 
may  be  filled  by  appointment,  it  is  generally  held 
that  the  default  is  a ground  for  forfeiture  only 
and  not  a forfeiture  ipso  facto.  * * *." 

(Mechum,  Public  Officers,  Chap.  VII, 
Secs.  265,  266,  page  I60.) 

In  the  case  of  State  ex  rel.  Lysons  v.  Ruff,  16  L.R.A.  140,  the 
Supreme  Court  of  Washington  considered  a similar  question  under 
statutes  substantially  the  same  as  the  two  sections  here  in  question 
and  reasoned  as  follows: 

"In  determining  the  force  of  these  statutes, 
this  well-settled  rule  must  be  borne  in  mind, 
that  forfeitures  are  abhorred  by  the  courts, 
and  that,  when  it  is  reasonably  possible  so  to 
construe  the  law  as  to  avoid  a forfeiture,  such 
construction  will  be  adopted.  If,  as  we  have 
seen, the  first  section  above  quoted  is  clearly 
declaratory  when  standing  alone,  the  last  section 
above  quoted  might  be  held  to  have  been  enacted  in 
view  of  such  construction  of  said  first  section, 
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and  the  Legislature  to  have  Intended  In  said 
last  section  by  the  words  * within  the  tine  fixed 
by  law'  not  within  fifteen  days,  as  named  therein, 
but  within  the  time  which  the  court  would  hold 
to  be  covered  by  said  section  when  construed  as 
declaratory,  and  not  mandatory,  V.ith  such  a 
construction  of  section  3063  all  difficulty  would 
be  done  away  with,  and  there  would  be  nothing  in 
it  to  change  the  rule  of  construction  which  would 
otherwise  obtain  as  to  said  section  2706.  Said 
section  3063  is  found  within  the  chapter  relating 
to  the  filling  of  vacancies,  and  provides  what 
facts  shall  be  sufficient  to  authorise  the  proper 
authority  to  exercise  its  powers  in  that  regard. 

But  it  does  not  follow  that  the  person  elected 
has  lost  all  right  by  reason  of  his  failure  to 
qualify.  The  object  of  such  provision  will  be 
fully  accomplished  by  holding  that  such  failure 
to  qualify  does  not  in  itself  work  a forfeiture 
of  the  right  to  the  office,  but  simply  authorises 
the  proper  authority  to  declare  such  forfeiture,  and  fill 
the  office  by  appointment.  By  the  construction  force 
would  be  given  to  every  word  in  said  section  3063 > and 
the  usual  construction  preserved  as  to  the  other  section 
in  question.  Thus  construed,  the  proper  authority  would 
at  any  time  after  the  expiration  of  the  fifteen  days  pre- 
scribed by  the  statute  have  the  power  to  declare  a 
vacancy,  and  at  once  fill  the  same  by  appointment,  and, 
this  having  been  done,  the  right  of  the  person  elected 
to  the  office  would  be  determined  and  ended;  but  until 
such  action  was  taken  the  person  elected  could,  by 
qualifying  within  any  reasonable  time  after  notice  of 
his  election,  make  perfect  his  title,” 

Under  the  above  cited  authority  and  referred  rules  of  construction 
we  are  of  the  opinion  that  the  Appellate  Courts  of  this  State  would  be 
prone  to  interpret  the  statutes  considered  as  being  simply  directory 
and  that  the  same  would  not  create  a vacancy  ipso  facto,  although  non- 
compliance  with  said  sections  might  give  cause  to  a proper  authority 
to  declare  said  office  vacant  under  a proper  proceeding.  Such  is  at 
least,  impliedly  indicated  in  the  case  of  State  ex  rel,  Jackson  v, 
Howard  Co,  Ct,,  41  Mo,  247,  where  the  court,  by  way  of  dictum,  said: 

"It  Is  very  probable  that  if  the  petitioner 
had  duly  received  his  certificate  of  election, 
and  had  then  wholly  failed  to  present  any 
bonds  at  all,  whereby  the  office  might  have 
become  practically  vacant,  the  court  might 
have  the  jurisdiction  to  declare  it  vacant 
and  appoint  another;  * * *•" 
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CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Sections 
57.020  and  57.0L0,  RSMo  19L9,  requiring  a sheriff  elect  to  give  bond 
within  fifteen  days  after  receipt  of  his  certificate  of  election, 
and  declaring  that  said  office  shall  become  vacant  on  failure  of  said 
sheriff  to  give  bond  within  the  time  required,  would  be  construed  as 
simply  declaratory  rather  than  self-executing,  although  non-compliance 
might  be  cause  for  a proper  authority  in  an  appropriate  proceeding  to 
declare  said  office  vacant. 


Respectfully  submitted, 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DDGrhr 


EIECTIONS:  Person  may  vote  for  single  candidate  for 

congressman  or  city  councilman  if  he  desires, 
even  though  more  than  one  office  is  to  be 
filled  from  candidates  for  congressmen  or 
city  councilraen. 


May  20,  1952 


Mr.  James  M.  Peery 
Financial  Secretary 
Boot  and  Shoe  Workers* 

No.  521 

608  Franklin  Street 
Moberly,  Missouri 

Dear  Slri 

This  is  in  answer 
requesting  an  official 
reading  as  follows : 

"In  the  next 
have  to  run  at  large  the  same  question 
will  cone  up.  If  wo  did  not  vote 
for  eleven  congressmen  and  voted  for 
one  could  our  ballot  bo  thrown  out 
by  the  ©lection  Judges  and  not 
counted. 

"In  a recent  city  election  under  the 
City  Manager  Form  of  Government 
two  councilman  were  to  be  elected. 

There  were  throe  candidates  for 
councilman  which  wore  as  follows: 

Earl  B,  Noel,  Allen  C.  White, 

James  E.  Burton. 

"Some  of  the  members  wanted  to  know 
if  they  could  vote  for  one  councilman 
only  for  example  Janes  E.  Burton 
and  scratch  the  other  two," 

The  question  of  whether  or  not  a person  can  vote  for 
a single  candidate  for  an  office  to  which  more  than  one 
person  is  to  bo  elected  at  a single  election  is  answered. 


Union  F f L E D 

JD 

to  your  letter  of  recent  date 
opinion  of  this  department  and 

eleotlon  if  congressmen 
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we  believe,  by  the  case  of  Riefle  v.  Kamp  at  al.,  2l±7  S.W. 

2d  333,  where  the  court  was  passing  on  an  election  for  the 
office  of  city  councilman  of  We listen,  Missouri.  The  court 
said  l.c.  33£j 

"This  is  an  election  contest  for  the 
office  of  City  Councilman  for  the 
Second  Ward  of  the  City  of  ellston, 

Missouri,  grovdng  out  of  an  election 
held  in  said  city  on  April  !}.,  19^0 • 

This  was  the  first  election  to  be  held 
in  said  city  and  two  counc Ilmen  were 
to  be  elected  from  the  second  ward, 

IThe"  candidate  receiving  t3ae  Highest 
number  of  votes  being  elected  for  a 
two'  year  term  and'  the  candidate  re- 
ceiving the  next  highest  being  elected 
7or  a one  year  term* 

(Emphasis  ours.) 

The  court  further  said  l.c*  33&: 

"Dallot  No.  10  is  challenged  by  con- 
testee  because  of  the  manner  in  which 
it  is  marked.  In  the  space  provided 
for  the  names  of  candidates  ror 
councilman  the  voter  made  marks  in 
only  one  square,  the  one  before  tie 
name  of  contestant^"  (Emphasis  ours . ) 

Ballot  No.  10  was  held  to  be  valid  by  the  court  at  l.c. 
337#  where  the  court  said: 

"The  logical  conclusion  is  that  the 
voter  was  retracing  the  cross  marks 
in  these  tv©  instances  in  order  that 
it  might  be  more  clearly  seen.  It 
may  have  been  because  of  his  poor 
eyesight  or  bad  lighting  conditions 
in  the  voting  booth*  This  did  not 
spoil  the  ballot  and  It  should  be 
counted  as  a vote  for  contestant*" 

The  court  said  regarding  ballot  No*  5#  l.c*  337: 

"Objection  Is  made  to  ballots  numbered 
3#  5#  7 and  8 because  of  the  marking 
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used  by  the  voter.  On  each  ballot 
the  voter  used  in  the  square  before 
the  voter* s name  a mark  commonly 
referred  to  as  a check  mark.  This 
might  be  described  as  a form  of  and 
resembling  the  letter  V,  On  ballot 
No,  3 this  mark  is  placed  in  the 
square  before  the  name  of  contestee 
and  in  the  square  before  the  name 
of  William  Kamp,  On  ballot  No,  5 
it  ap Dears  before  the  name  of  con- 
testant only.  On  ba'Iiot  No,  7 it 
appears  before  the  names  of  contestee 
and  Mrs,  Harry  Perkins,  On  ballot 
No,  8 it  appears  before  the  names 
of  contestee  and  Mrs,  Harry  Perkins, 

On  each  ballot  the  mark  is  placed 
in  the  square  before  the  name  of 
one  candidate  for  each  of  the  other 
offices  appearing  on  the  ticket. 

From  this  it  v&ll  be  observed  that 
if  these  ballots  are  counted  con- 
testant v/ill  receive  one  vote  and 
contestee  three  votes."  (Emphasis  ours.) 

Such 'ballot  was  held  to  be  valid  by  the  court,  which 
said,  l.c.  34° : 

"r.’e  conclude  that  v/here  tv/o  reason- 
ably straight  lines  meet  within  the 
voting  space  at  an  angle  of  le3S  than 
ninety  degrees,  forming  a solid 
juncture  so  that  the  end  of  one  line 
also  forms  the  end  of  the  other  line, 
the  voter  has  substantially  complied 
with  the  statute  and  the  vote  should 
be  counted,  unless  objectionable  for 
other  reasons.  Each  of  the  questioned 
ballots  in  this  case  meets  this  test 
and  should  be  counted."  (Emphasis'  ours.) 

Although  such  ballots  were  not  challenged  on  the  specific 
ground  that  more  than  one  person  should  have  been  voted  for 
at  such  election,  the  fact  that  the  court  held  the  ballots 
which  disclosed  a vote  for  only  one  candidate  to  be  valid  is 
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a finding  by  the  court  that  such  ballot  was  valid  in  all 
respects.  The  reasoning  in  this  case,  we  believe,  is  equally 
applicable  to  an  election  for  congressmen  at  large*  i’/e 
therefore  hold  that  a person  may  cast  a valid  ballot  for  a 
single  candidate  for  an  office  at  which  more  than  one  candi- 
date is  to  be  elected* 


C0ITCLUSI0K 


It  ia  the  opinion  of  this  department  that  there  more  than 
one  councilman  is  to  be  elected  and  where  more  than  one 
congressman  is  to  be  elected,  and  voters  may  vote  for  severel 
of  such  eouncilmen  or  congressmen,  that  a voter  may  legally 
vote  for  a single  candidate  for  councilman  or  congressman 
if  he  so  desires. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


Attorney  General  of  Missouri 


CBBslrt 
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STATE  PHARMACY  BOARD:  Annual  fee  for  permit  due  October  1,  1952, 

PHARMACY  PERMITS (annual)  permit  expires  June  30,  1953*  Proprietor  of 
DUE  WHEN:  wholesale  drug  business  must  be  licensed 

USE  OF  FEES:  pharmacist  or  have  at  least  one  in  his  employ. 

INSPECTORS,  SALARIES  AND  Permit  fees  can  be  used  if  appropriated  to 
EXPENSES:  Board* s use  by  General  Assembly.  Inspectors 

could  be  hired  after  August  1,  1952,  on  1951- 

1953  appropriation  if 

September  30,  1952  there  are  sufficient  funds 

in  it. 

jo-c- S'**/ 


Missouri  State  Board  of  Pharmaoy 
Charles  VJ.  Riley,  Secretary 
Springfield,  Missouri 

Gentlemen: 

Your  rooent  request  for  an  opinion  of  this  department  has  been 
assigned  to  me  for  answer.  Said  request  reads  as  follows: 

"(1)  House  Bill  #1%,  Section  1.  provides  for  a 
$10.00  annual  fee,  payment  issued  for  one  year 
only.  Part  1 under  Section  3*  states  that  permits 
expire  June  30th  following  date  of  issue,  at  which 
time  renewals  are  due  for  the  ensuing  year.  Would 
it  be  legal  or  would  the  Board  have  a legal  right 
to  oollect  a one-half  fee  of  $5*00  for  a period 
of  six  months  dating  from  January  1,  1953*  to  June 
30,  1953*  at  which  time  an  annual  renewal  would  be 
due?  This  procedure  would  set  us  straight  as  our 
Board  operates  under  a fiscal  year. 

"(2)  House  Bill  #185,  Seotion  #338*010,  deals  in 
part  with  persons  operating  wholesale  drug  businesses. 

Is  not  a firm  operating  as  a wholesale  drug  or  > 

pharmaceutical  company  required  to  have  in  its 
employ  at  least  one  person  who  is  licensed  as  a 
pharmacist? 

"(3)  If  collections  fr an  the  permits  can  be  started 
as  of  January  1,  1953*  when  can  this  money  be  appropri- 
ated to  the  Pharmacy  Board  for  use  in  hiring  inspectors 
as  provided  for  in  House  Bill  #185,  Section  #338.150, 
and  for  the  over -all  enforcement  of  the  law?" 

Paragraph  (1)  of  your  request,  we  are  of  the  opinion,  is  answered 
by  the  first  three  sentences  of  Section  1 of  House  Bill  No.  l81j.  of  the 
66th  General  Assembly,  which  reads  as  follows: 
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"Section 
after  the 
aniawi'ui  for  any 
tion  or  corporate 


1*  On  and  after  sixty  days  fr 
taking  effect  of1  tills  act*  it 


person*  c< 


from  and 
shall  be 
assocla- 


or  maintain  any 
wi'tTiih-The'-al'ai 


YtiJL  aa  if  x uuuu  u jl  jl±  a u uu 

mg  a permit  to  do  so  l’rom  the  Missouri  board  oi 
pharmacy.  Application  for  such  permit  shall  be  made 
upon  a form 'Vo  be  prescribed  end'  furnished  'b  said 


bo:  rd;  such  application  shall  be  accompanied  by  a f 

oi’  ten  dollars'.  H’he  nermit  isaued  a hall  ho  for  one 




Tee 


ear  only*  but 

a""Tike  fee'* ' f 


he  renewable  annually  upon  payment 
**'  (Underscoring  ours*  / 


A study  of  the  underscored  part  of  the  above  set  out  "Act"  brings 
us  to  the  conclusion  that  a permit  of  the  Missouri  Board  of  Pharmacy 
is  to  be  obtained  by  any  pharaaoy  operating  in  this  state  by  October 
1*  1952#  which  is  sixty  days  after  this  "Act"  became  effective 
(August  1,  1952)»  That  applications  shall  be  made  to  the  Board*  upon 
suitable  forms  issued  by  the  Board  and  said  application  shall  be  returned 
accompanied  by  the  fee  of  $10*00*  That  upon  receipt  of  said  applica- 
tion and  fee  by  the  Board  it  shall  issue  a permit  carrying  the  expira- 
tion date  of  June  30#  1953 » on  the  first  series  of  permits  Issued 
under  this  "Act"  and  dated  each  year  thereafter  from  July  1 of  the 
year  of  Issuance  and  expiring  of  June  30  of  the  following  year* 

The  dates  for  the  period  for  which  the  aforesaid  licenses  are  to 
be  issued  is  controlled  by  Section  3 of  House  Bill  No*  l81j.*  supra* 
which  reads  as  follows  1 

"Section  3«  1«  The  permit*  or  renewal  thereof* 

issued  under  the  provisions  of  this  act*  and  under 
which  a pharmacy  is  being  operated*  shall  be  posted 
and  exposed  in  a conspicuous  place  in  such  pharmacy* 
and  the  3nv.e  shall  expire  on  tha  last  day  of  June 
following  the  date  of  issue:  sucH  permit  or  renewal 
of  ?er-:it  shall  not  be  transferable. 

"2.  Application  blanks  for  renewal  permits  shall 
be  mailed  by  the  'Missouri  board  of  pharmacy  to  each  per- 
mittee on  or  before  the  first  day  of  June  in  each  year* 
and  if  application  for  renewal  of  permit  is  not  made 
before  the  first  day  of  July  following*  the  existing 
permit*  or  renewal  thereof*  shall  lapse  and  become 
null  and  void  upon  the  thirty-first  day  of  that  month* 
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”3*  All  fees  collected  under  the  provisions 
of  this  aot  shall  be  deposited  in  the  state  treasury 
to  the  credit  of  the  Missouri  Board  of  Pharmacy 
Fund*  to  be  used  by  the  Missouri  Board  of  Pharmacy 
in  the  enforcement  of  the  pr  ovisions  of  this  act, 
when  appropriated  for  that  purpose  by  the  General 
Assembly, H (Underscoring  ours*) 

With  regard  to  paragraph  (2)  of  your  request.  Section  338*010  of 
House  Bill  No*  l8£  of  the  66th  General  assembly,  effective  August  1, 
195>2,  reads  as  fellows  t 


”338*010.  It  shall  be  unlawful  for  any  person  not 
licensed  as  a pharmacist  within  the  meaning  of  this 
ohapter  to  compound,  dispense  or  sell  at  retail  any 
drug,  chemical,  poison  or  pharmaceutical  preparation 
upon  the  prescription  of  a physician,  or  otherwise, 
or  to  compound  physicians*  prescriptions,  except  as 
an  aid  to  or  under  the  direct  supervision  of  a person 
licensed  as  a pharmacist  under  this  chapter*  And  it 
shall  be  unlawful  for  any  owner  or  manager  of  a 
pharmacy  or  drug  store,  or  other  place  of  business, 
to  cause  or  permit  any  other  than  a person  licensed 
as  a pharmacist  to  compound,  dispense  or  sell  at 
retail,  any  drug,  medicine  or  poison,  except  as  an 
aid  to  or  under  the  direct  supervision  of  a person 
licensed  as  a pharmacist;  provided,  however*  that 
nothing  In  this  section  shall  be  construed  to 
interfere  with  any  legally  registered  practitioner 


Interfere  with  any  legally  registered  practj 
of  medicine  or  dentistry  In  Pile  compounding 
dispensing  of  his  own  prescriptions,  nor  with  thi 
exclusively  wholesale  business  of  any  dealer  who 


be  licensed  a3  a pharmacist  or  who 


' s 


hall 


employ  ai  least  oine  person  wbo  is  licensed  as  a 
pharmacist*  nor  wlbh  the  sale  of  poisonous  substances 
which-  are  sold  exclusively  for  use  in  the  arts  or  for 
use  as  insecticides,  when  such  substances  are  sold 
in  unbroken  packages  bearing  a label  having  plainly 
printed  upon  it  the  name  of  the  contents,  the  word 
poison  and  the  names  of  at  least  two  readily  obtain* 
able  antidotes;  provided,  however,  that  nothing  in 
this  section  shall  be  so  construed  as  to  apply  to 
the  sale  of  patent  and  proprietary  medicines,  and  the 
ordinary  household  remedies  and  such  drugs  or  medi- 
cines as  are  normally  sold  by  those  engaged  in  the 
sale  of  general  merchandise;  provided  further,  that 
nothing  in  this  section  shall  be  so  construed  as  to 
prevent  any  person,  firm  or  corporation  from  owning 
a pharmacy,  drug  or  chemical  store  or  apothecary 
shop,  providing  such  pharmacy,  drug  or  chemical  store 
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or  apothecary  shop  shallbe  In  charge  of  a licensed 
pharmacist. " (Underscoring  ours.) 

From  the  above  underscored  part  of  the  statute  we  are  of  the 
opinion  that  the  owner  of  a wholesale  drug  or  pharmaceutical  company 
must  be  a licensed  pharmaoist  or  must  have  at  least  one  licensed 
pharmacist  in  his  employ  to  comply  with  the  statute* 

In  answering  paragraph  (3)  of  your  request  we  believe  we  have 
answered  the  part  dealing  with  collections  for  permits  In  the  first 
part  of  this  opinion.  However*  going  on  to  the  question  of  #ien  the 
fees  collected  from  the  Issuance  of  permits*  under  Section  1 of 
House  Bill  No.  I8I4.,  supra*  can  be  appropriated  by  the  aeneral  Assembly 
to  the  use  of  the  Missouri  Board  of  Pharmacy*  as  provided  by  Section 
338*150  of  House  Bill  No.  185  for  the  hiring  of  inspectors  and  over- 
all enforcement  of  the  law*  we  are  of  the  opinion  that  these  funds 
deposited  to  the  Missouri  Board  of  Pharmacy  Fund  are  available  for 
the  Board 1 a use  to  the  extent  of  the  1951*1953  biennium  appropria- 
tion for  the  Board  of  Pharmacy. 

Section  338»150*  supra,  reads  as  follows  1 

"338.150.  The  board  of  pharmacy  may  appoint  one 
or  more  assistant  secretaries  or  inspectors  nol  to 
exceed  three,  who  shall  be  registered  pharmacists, 
an A who  shall  receive  such  salary  as  may  be  pre- 
sorlbed  by  the  board  of1  phamaoy,  not  to  exceed 
thro  0 hundred  dollar  a per  month*  and  necessary  ~ 
traveling  expenses  while  ongaged  In  the  performance 
of  official  duties,  payable  monthly*  Sucn  assistant 
secretaries  or  inspectors  and  any  member  of  the  board 
of  pharmacy  are  hereby  given  the  right  of  entry  and 
Inspection  upon  all  open  premises  purporting  or 
appearing  to  be  a drug  or  chemical  store*  apothecary 
shop  or  place  of  business  for  the  retailing*  exposing 
for  sale  at  retail*  or  the  dispensing  or  selling  of 
drugs*  medicines*  chemicals*  or  poisons  or  for  the 
compounding  of  physicians'  prescriptions.  Such 
assistant  secretaries  or  inspectors  shall  assist  the 
secretary  of  the  board  of  pharmacy  and  perform  sueh 
duties  as  the  board  may  direct.  Such  assistant 
secretaries  or  Inspectors  shall  be  subject  to 
removal  at  the  pleasure  of  the  board  of  pharmacy* " 

The  three  inspectors  or  assistant  secretaries  provided  for  in 
Section  338.150  of  House  Bill  No.  185*  supra*  can  be  hired  by  your 
Board  now*  or  could  have  been  hired  by  it  at  any  time  after  August 
1*  1952*  the  effective  date  of  this  statute.  They  can  also  be  paid 
salaries  not  to  exceed  $300.00  per  month  if  that  sum  is  available 
from  your  Board's  1951*1953  appropriation  for  Personal  Service*  Also 
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their  necessary  traveling  expenses  may  be  paid  by  the  Board  If  the 
money  is  available  to  be  used  from  the  State  Board  of  Pharmacy *s 
195l~1953  appropriation  for  General  Expense*  Our  reason  for  so 
holding  regarding  salaries  and  expenses  is  that  the  Missouri 
Appropriations  Laws,  1951*1953*  read,  as  follows] 

"Section  7*1^20*  State  Board  of  Pharmacy*-- • 

There  is  hereby  appropriated  out  of  the  State 
Treasury,  chargeable  to  the  Board  of  Pharmacy 
Fund,  the  sum  of  Twenty-seven  Thousand  Dollars 
{27,000*00),  for  the  use  of  the  State  Board  of 
Pharmacy,  for  the  payment  of  salaries,  wages 
and  per  diem  of  the  officers,  members  and 
employees;  for  the  original  purchase  of  property; 
for  the  repair  and  replacement  of  property;  and 
for  the  general  operating  and  other  expenses;  for 
the  biennial  period  beginning  July  1,  1951  and  ending 
June  30,  1953*  as  follows: 

"Personal  Service: 


"Salaries,  wages  and  per  diem  of  the  Board  members 
necessary  employees  and  Federal  Old-Age  and  Survivors 
Insurance  • • • • • 000*00 

"Additions,  repairs  and  Replacements  and 
Operation: 

"For  the  original  purchase,  repair  and  replacement 
of  office  furniture  and  equipment,  material  and 
supplies* 

"General  expense:  Including  communication,  printing 
binding,  transportation,  travel,  within  the  state, 
insurance  and  premiums  on  bonds,  other  general 
expense  including  stationery  and  office  supplies, 
office  rent,  light,  heat,  water  and  power  supplies 
and  Federal  Old-Age  and  Survivors  Insurance* 

Total  Additions,  Repairs  and  Replacements  and 
Operation  •••••••••••*•••  $13,000*00 

"Total  from  State  Board  of  Pharmacy  Fund$27 , 000*00" 

(Underscoring  ours*) 

From  a reading  of  the  above  1951*1953  appropriation  it  will  be 
seen  that  $27,000  has  been  appropriated  out  of  the  Board  of  Pharmaoy 
Fund*  All  monies  received  in  said  fund  from  the  licenses  provided 
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for  In  House  Bill  No*  I8I4.  are  available  if  needed  to  provide  the 
money  so  appropriated,  which  is  the  sum  of  $27*000* 

The  primary  rule  of  statutory  construction  is  to  ascertain  and 
give  effect  to  the  lawmaker's  intent*  Nordberg  v*  Montgomery,  351 
Mo*  ISO,  173  S.W.(2d)  387;  Wallace  v.  Woods,  34O  Mo.  \\$Z,  102  S.W*(2d) 
91*  This,  we  believe,  has  been  done  in  the  present  instance* 

CONCLUSION 

It  is  therefore,  the  opinion  of  this  department  that: 

1*  The  annual  fee  of  $10*00,  provided  by  law,  for  a permit  to 
operate  a pharmacy,  as  defined  by  law  in  House  Bill  No*  I84  of  the 
60th  General  Assembly,  is  due  October  1,  1952,  and  said  permit  shall 
be  for  one  year  and  be  dated  so  as  to  expire  on  June  30,  1953* 

2*  Under  House  Bill  No*  185,  Section  338*010,  supra,  it  is 
mandatory  that  the  proprietor  of  a wholesale  drug  business  be  a 
licensed  pharmacist  or  have  at  least  one  licensed  pharmacist  in  his 
or  its  employ* 

3*  Collections  from  permits  deposited  to  the  Board  of  Pharmacy 
Fund  can  be  used  to  pay  inspectors'  salaries  or  for  the  purpose  of 
overall  enforcement  of  the  "Pharmacy  Law"  if  the  Board  of  Pharmacy 
has  sufficient  money  in  its  1951*1953  appropriation  to  pay  the 
salaries  out  of  the  part  allotted  for  Personal  service  and  the 
expenses  out  of  that  part  allotted  for  General  Expense* 


Respectfully  submitted, 


A.  BERTRAM  ELAM 
Assistant  Attorney  General 


APPROVED! 


j.  e.  Baylor  ” 

Attorney  General 


ABE  Stow 


ELECTION'S: 
PUBLICATIONS: 
NEWSPA PERS : 


I 

Printing  official  ballot" on  supplement 
to  a newspaper,  which  is  contained  in 
the  newspaper  and  distributed  to  all 
subscribers,  constitutes  sufficient 
publication  of  the  official  ballot. 


December  9,  1952 

/> -I  / -fTs 


honorable  John  p,  Peters 
prosecuting  Attorney 
Me  County 
Linn,  ' is sour i 


bear  u ir : 


This  will  ac  mov; ledge  receipt  of  your  letter,  with 
enclosures,  requesting  an  opinion  of  this  department,  which, 
in  part,  rcacte: 

"I  write  to  Inquire  if  ay  enclosed 
•xjehibit  - * is  a legal  iuolication  of 
the  Official  .allot,  here  in  a local 
newspaper  and  to  better  understand  ray 
proposition  submitted,  I also  enclose 
’ hchibit  A’,  the  difference  being  that 
.xhibit  ’A',  is  manifestly  a part  of  the 
general  makeup  of  the  paper,  while  »!' ’ 
is  only  designated  as  a » Supplement*  to 
the  paper,  and  is  and  has  been  folded  in 
the  paper,  publishing  it,  and  in  that 
form  delivered  to  the  subscribers,  f.'y 
concern  is,  that  the  papers  publishing 
or  distributing  both  *'A»  and  ’_>*  will 
present  sizeable  bills  to  the  County 
Court,  for  payment,  ’For  publishing  the 
Official  Ballot. » An  early  opinion  will 
be  highly  appreciated, " * 

You  have  inquired  whether  or  not  enclosed  .ah ib it  B is  a 
le. gal  publication  of  the  list  of  nominations  a.3  required  by  law. 

Lection  120.530*  RSL'o  19^9 $ imposes  the  duty  upon  the  clerk 
of  tho  county  court  to  publish  the  list  of  nominations  to  public 
office  prior  to  the  holding  of  an  election,  and  reads  as  follows 

"At  least  seven  days  uefore  an  election 
to  fill  any  public  office,  tho  clerk  of 
tho  county  court  of  each  c unty  shall 
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cause  to  be  published  in  two  newspapers 
representing  each  of  the  two  major  political 
parties,  if  such  there  be,  and  if  not,  then 
in  two  newspapers,  or  If  there  be  only  one 
newspaper  published  within  the  county  then 
in  such  newspaper,  the  nominations  to  office 
certified  to  him  by  the  secretary  of  state 
and  also  those  filed  in  his  office.  He 
shall  make  two  such  publications  In  each  of 
such  newspapers  oefore  the  election,  one  of 
which  publications  in  each  newspaper  shall 
be  upon  the  last  day  upon  which  such  news- 
paper is  issued  before  the  election;  pro- 
vided, that  no  higher  rates  shall  be  paid 
per  inch,  than  1q  provided  by  section  1s93.030, 

RSHo  19^9."  (hmphasis  ours.) 

Section  120.590,  RCfo  I9I4.9,  provides  for  the  arran  ement 
or  fora  in  which  the  list  of  nominations  shall  bo  published, 
and,  in  part,  reads: 

"The  list  Ox  nominations  published  by  the 
clerks  of  the  county  courts  of  the  respec- 
tive counties  shall  00  arranged  in  the 
order  and  form  in  which  they  will  be 
printed  upon  the  ballot,  the  size  of  type, 
squares  and  emblems  used,  spacing  and 
blank  lines  to  be  as  prescribed  by  law 
for  the  official  ballot;  * * 

The  above  statute,  in  effect,  provides  for  the  publishing 
of  a fora  of  the  official  ballot  to  be  used  in  the  election. 

In  reading  your  letter  there  appears  to  be  no  question  or 
objection  regarding  the  form  or  urrangement  of  the  official 
ballot  as  printed.  Fiather,  you  have  inquired  whether  or  not 
the  ballot  as  printed  constitutes  a publication  within  the  mean- 
ing of  the  statutes. 

It  is  noted  at  the  top  of  the  page  or  paper  on  which  the 
official  ballot  is  printed  that  it  is  designated  as  a "Supplement 
to  Osage  County  Republican,  Linn,  Missouri,"  and  dated  Thursday, 
October  23,  1952.  Immediately  there  following , in  large  type, 
are  the  words  "County  Clerk* s Notice  of  General  Election."  Then 
following  is  a printing  of  the  form  of  official  ballot  with  in- 
structions to  voters. 
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You  have  stated  that  inhibit  3,  as  above  described,  vras 
folded  and  inserted  in  the  newspaper  and  that  the  newspaper  v/ith 
the  folded  supplement  contained  therein  was  delivered  to  the 
subscribers.  Prom  this  v/e  assume  that  exhibit  3 or  the  supple- 
ment was  delivered  to  all  of  the  subscribers  of  the  newspaper. 

With  re  ard  to  the  meaning  of  the  terms  "publish''  and 
"oublioation,"  the  following  i3  said  in  list  ill  County  v.  Moland, 

295  Kjr.  753,  175  3.W.  (2d)  3li-l,  3i;.6: 

" «•  * The  thought  runnin.;  through  all  the 
uses  of  the  words  ’publish’  and  ’publication* 
in  such  connections  is  an  advising  of  the 
public  or  the  making  known  of  something  to 
the  public  for  a purpose  and  the  act  is 
deemed  sufficient  if  it  gives  notice  to  the 
public  of  any  matter  desired  to  be  brought 
to  its  attention.  * >*  -*M 

Again  in  the  case  of  national  -'eographic  hoc.  v.  Classified 
Geographic,  27  F.  Supp.  t '5>,  659,  the  Federal  District  Court  of 
M assachusetts  said: 

"•In  its  ordinary  acceptation,  the  word 
"publication"  means  "the  net  of  publishing 
a thing  or  making  it  public;  offering  to 
public  notice;  or  rendering  it  accessible 
to  public  scrutiny."  » 

Applying  the  above  definitions  to  the  situation  which  you 
have  presented  it  would  seem  that  by  enclosing  Exhibit  E in  all 
of  the  newspapers  delivered  to  the  subscribers  it  would  be  making 
known  to  the  subscribers  of  the  public  matter  desired  to  be 
brought  to  their  attention,  and  would  be  offering  to  public  notice 
the  form  of  official  ballot  and  rendering  it  accessible  to  public 
scrutiny. 

.xhibit  3 has  been  designated  as  a "supplement?  to  the  news- 
paper undertaking  to  publish  the  form  of  official  ballot.  The 
term  " supplement"  has  been  held  to  mean  that  which  completes  or 
makes  an  addition  to  something  already  organized,  arranged  or 
set  apart.  State  v.  Wyandot  County,  l6  Ohio  Cir.  Ct.  Rep.  218. 
Applying  this  definition  it  would  appear  that  [jchlblt  B wa3  an 
addition  to  the  organized  and  arranged  issue  of  the  Osage  County 
Republican  which  was  published  and  distributed  Thursday, 

October  23,  1952. 
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In  the  case  of  Star  Co.ipu.ny  v.  Colver  publishing  House, 
li>.l  p.  129,  the  . ederal  Circuit  Court  of  Appeals  held  that  a 
supplement  to  a newspaper  is  an  addition  to  the  usual  issue 
of  the  now 3 paper* 

Therefore,  applying  the  above  definitions  to  the  situation 
which  7*ou  have  presented  it  would  seem  that  hxhibit  D,  desig- 
nated as  a supplement  to  the  newspaper  in  question,  was  an 
addition  to  the  issue  of  the  noivspaper  published  and  distributed 
on  October  23,  19^2,  and  was  included  in  all  copies  of  the  news- 
paper distributed  on  that  date,  which  we  beliove  would  be  suf- 
ficient to  convey  notice  to  the  public  and  subscribers  of  the 
newspaper  of  the  matter  desired  to  be  brought  to  their  attention, 
and  that  3uch  would  constitute  a publication  in  tho  newspaper 
sufficient  to  comply  with  the  requirements  of  the  statutes. 


C iiiCLUSION 

In  tho  premises,  it  is  the  opinion  of  this  departiTiont  that 
the  printing  of  the  form  of  official  ballot  to  be  used  In  a 
general  election  in  a supplement  to  tho  newspapor  printing  said 
form  of  ballot,  and  where  the  particular  issue  of  the  newspaper 
with  the  su  ploncnt  contained  therein  is  distributed  to  all  of 
the  subscribers , is  sufficient  to  comply  with  the  statutes  re- 
quiring a publication  of  oho  official  ballot. 


1 e a pe c tful ly  submitted. 


RICIIAHD  P.  THOMPSON 
ssistnnt  Attorney  eneral 


Al’pnCVl'D: 


Attorney  General 


RFT  :ml 
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Honorable  James  T.  Riley 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri 
Dear  Sir: 

Your  opinion  request  of  February  15#  1952#  has  been  referred 
to  me  for  reply.  Your  request  is  as  follows: 

"At  this  time  a non-profit  corporation  has  been 
formed  under  Chapter  352#  R.S.  Mo.  19ll9#  under 
the  name  of  'The  Executive  Committee  Of  The 
Greater  Jefferson  City  Committee,  Inc. ' 

"The  purpose  of  this  corporation  is  as  follows: 

'This  association  is  formed  for  the  purpose  of 
promoting  the  orderly  growth  and  welfare  of  the 
City  of  Jefferson,  Missouri,  and  to  that  end,  to 
enter  into  Contracts  with  City  Planning  Engineers 
and  others,  to  solicit  and  secure  pledges  of  money 
from  various  governmental  and  other  and  private 
agencies  to  defray  the  costs  of  the  project  for 
which  this  association  is  formed;  to  receive 
money  for  said  purpose,  and  to  expend  the  same.' 

"I  understand  that  the  'City  Planning  Engineers' 
referred  to  above,  are  private  engineers  and  are 
not  engineers  in  the  regular  employment  of  the 
oity. 

"This  group  has  now  asked  the  Cole  County  Court 
to  make  a contribution  to  the  private  corporation 
to  bo  used  for  the  purposes  above  named.  I will 
appreciate  it  if  you  will  advise  me  whether  or  not 
the  Cole  County  Court  can  lawfully  appropriate  - 
the  public  funds  of  Cole  County  for  a contribution 
to  this  corporation." 


m • 

No  county,  city  or  other  political  subdivision 
of  the  State  of  Missouri  can  contribute  or 
give  any  public  funds  to  the  "Executive 
Committee  of  the  Greater  Jefferson  City 
Committee,  Inc."  as  the  same  is  a private 
corporation. 

. •/  / 

February  29#  1952  & t ^ ^ 
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Prom  your  request  we  conclude  that  "The  Executive  Committee  of 
The  Greater  Jefferson  City  Committee*  Inc."  is  purely  a private 
corporation  although  its  apparent  purpose  is  for  the  betterment  and 
orderly  growth  of  Jefferson  City,  Missouri.  The  19^4-5  Constitution 
of  Missouri,  Article  VI,  Section  23,  reads  as  follows: 

“Sec.  23*  Limitation  on  Ownership  of  Corporate  Stock, 

Use  of  Credit  and  Grants  of  Public  Funds  by  Local 
Governments,— Ho  County,  city  or  other  political 
corporation  or  subdivision  of  the  state  shall  own 
or  subscribe  for  stock  in  any  corporation  or  associa- 
tion, or  lend  its  credit  or  grant  public  money  or 
thing  of  value  to  or  In  aid  of  any  corporation, 
association  or  Individual,  except  as  provided  In  this 
Constitution." 

i 

We  feel  that  this  section  of  Itself  precludes  any  political 
subdivision  of  this  state  from  c ontributing  or  donating  any  public 
funds  to  any  type  private  corporation,  but  then  we  also  have  Article 
VI,  Sec.  25,  which  reads  as  follows: 

"Sec.  25*  Limitation  on  Use  of  Credit  and  Grant  of 
Public  Funds  by  Local  Governments— Exceptions— 

Pensions  for  Police  and  Firemen,  and  Other  Employees 
of  Certain  Cities— Benefit  Funds  for  Educational 
Employees.— No  county,  city  or  other  political 
corporation  or  subdivision  of  the  state  shall  be 
authorised  to  lend  its  credit  or  grant  public  money 
or  property  to  any  private  individual,  association 
or  corporation  except  that  the  general  assembly  may 
authorize  any  municipality  to  provide  for  the 
pensioning  of  the  salaried  members  of  its  organized 
police  force  or  fire  department  and  the  widows  and 
minor  children  of  the  deceased  members,  and  may 
authorize  any  city  of  more  than  100,000  Inhabitants 
to  provide  for  the  pensioning  of  other  employees,  and 
may  also  authorize  payments  from  any  public  funds  into 
a fund  or  funds  for  paying  benefits  upon  retirement, 
disability  or  death  to  persons  employed  and  paid  out 
of  any  public  fund  for  educational  services,  and  to 
their  beneficiaries  or  estates." 

A reading  of  the  sections  of  this  provision  (Art.  VI)  only 
further  convinces  ua  that  no  political  subdivision  of  this  state  or 
political  corporation  or  subdivision  can  grant  money  or  property  to 
the  above  corporation  which,  as  w«  have  said  before,  is,  to  our 
mind,  merely  a private  corporation.  If  this  were  not  so  what  would 
prevent  a city,  county, state  or  other  political  subdivision  from 
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contributing  to  a Chamber  of  Commerce  which  is  a corporate  body 
incorporated  for  civic  betterment  also. 


CONCLUSION 

It  is,  therefore  the  opinion  of  this  office  that  no  county, 
of  the  State  of  Missouri  can  contribute  or  give  any  public  funds 
to  the  "Executive  Committee  of  the  Greater  Jefferson  City  Committee, 
Inc*"  as  the  same  is  a private  corporation* 


Respectfully  submitted. 


approved: 


A,  BERTRAM  ELAM 
Assistant  Attorney  General 


J,  E.  TAYLOR 
Attorney  General 


The  dissolution  of  a county  public  health 
center  can  only  be  accomplished  as  pro- 
vided by  statute.  County  court  without 
authority  to  reduce  tax  rate  voted  for 
county  public  health  center. 


October  7,  1952 


Honorable  Lawson  Romjue 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  department, 
which  reads: 

"The  County  Court  of  Macon  County  has  di- 
rected me  to  request  your  opinion  under 
the  provisions  of  Sections  205.010 — 205. 

130,  Revised  Statutes  of  Missouri,  1949, 
inclusive,  as  amended  by  Re-enacted  Laws 
of  1951,  H.  B.  307,  upon  the  questions 
hereinafter  set  out. 

"The  pertinent  facts  are  that  at  an  elec- 
tion a few  years  ago  when  the  original  act 
was  in  effect  the  people  of  this  County 
voted  to  establish  a Health  Center  and 
same  has  been  in  operation.  A one  mill 
tax  has  been  levied  but  no  bonds  have 
been  issued.  The  excess  money  obtained 
by  the  levy  of  the  one  mill  tax  has  been 
held  and  a good  part  of  it  invested  in 
United  States  Bonds  for  the  benefit  of 
the  Health  Center.  There  now  appears  to 
be  a considerable  feeling  among  the  people 
of  the  County  that  the  Health  Center  should 
not  be  continued. 

"Questions:  1.  May  the  Health  Center  be 

abolished  by  the  people  of  the  County.  2. 

If  the  answer  to  the  preceding  question  is 
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in  the  affirmative,  what  method  may  be  em- 
ployed. 3.  May  the  County  Court  reduce 
the  tax  below  one  mill  per  $100  valuation 
if  the  operation  of  the  Health  Center  is 
continued. " 


The  original  act  providing  for  the  establishment  of  county 
health  centers  is  contained  in  Sections  205.010  through  205.130, 
RSMo  1949.  Several  of  those  sections  have  since  been  repealed 
or  amended  by  the  Laws  of  1951. 

In  the  original  act,  under  which  your  county  health  center 
was  established.  Section  205.010  provided  for  the  manner  in  which 
a health  center  was  to  be  established,  and  reads  as  follows: 

"Any  county  or  group  of  counties,  subject 
to  provisions  of  the  Constitution  of  the 
state  of  Missouri,  may  establish,  maintain 
and  manage  and  operate  a public  county 
health  center  in  the  following  manner: 

Whenever  the  county  court  or  courts  shall 
be  presented  with  a petition  signed  by  ten 
per  cent  or  more  of  the  qualified  voters 
in  the  county  or  counties  affected  as  de- 
termined by  the  number  of  votes  cast  for 
governor  at  the  preceding  general  election, 
asking  that  an  annual  tax  be  levied  for  the 
establishment,  building,  maintaining  of  a 
public  health  center  and  the  maintenance 
of  such  personnel  as  may  be  needed  for  the 
operation  of  such  center  and  shall  specify 
in  their  petition,  the  maximum  amount  of 
money  proposed  for  said  purposes,  such 
county  court  or  courts  shall  submit  the 
question  to  the  qualified  voters  of  the 
county  or  counties  at  the  next  general 
election  to  be  held  in  the  county  or  coun- 
ties or  at  a special  election  called  for 
that  purpose,  first  giving  ninety  days' 
notice  thereof  in  one  or  more  newspapers 
published  in  the  county  or  counties,  if 
any  be  so  published,  and  if  not  so  pub- 
lished, by  posting  written  or  printed  no- 
tices in  each  township  of  the  county  or 
counties,  which  notice  shall  include  the 
text  of  the  petition  and  state  the  amount 
of  the  tax  to  be  levied  upon  the  assessed 
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property  of  said  county  or  counties,  which 
tax  shall  not  exceed  one  mill  on  the  dollar, 
for  a period  of  time  not  exceeding  twenty 
years,  and  be  for  the  issue  of  county  bonds 
to  provide  funds  for  the  purchase  of  a site 
or  sites,  the  erection  thereon  of  a public 
health  center  and  for  the  support  of  the 
same  including  necessary  personnel;  which 
said  election  shall  be  held  at  the  usual 
voting  places  in  the  county  or  counties  for 
voting  upon  county  officers,  and  shall  be 
canvassed  in  the  same  manner  as  the  vote 
for  county  officers  is  canvassed." 

The  above  section  has  been  amended  by  the  Laws  of  1951.  How- 
ever, the  same  procedure  for  establishing  a county  health  center 
and  the  levying  of  a tax  is  generally  followed  in  the  amended  law. 

It  will  thus  be  seen  that  under  the  above-quoted  statute,  in 
both  its  original  and  amended  form,  the  county  public  health  cen- 
ter is  a creature  of  the  Legislature  and  comes  into  existence  in 
the  manner  provided  by  legislative  enactment. 

We  believe  that  in  this  regard  it  can  be  compared  to  a mu- 
nicipal corporation  whose  existence  is  also  dependent  upon  laws 
enacted  by  the  Legislature. 

A study  of  all  of  the  sections  relating  to  county  public 
health  centers  shows  that  there  is  no  statutory  provision  provid- 
ing for  the  dissolution  of  a public  health  center  once  it  has  been 
established  in  the  manner  provided  by  law,  and  specifically  we  find 
no  statutory  procedure  which  would  permit  the  people  of  the  county 
or  the  county  court  to  follow  for  the  purpose  of  dissolving  a county 
health  center. 

Looking  to  the  law  relating  to  the  dissolution  of  municipal 
corporations,  the  Supreme  Court  of  Missouri,  in  the  case  of  In  re 
City  of  Kinloch,  242  S.W.  (2d)  59,  said  the  following  at  l.c.  62: 

" * * * A municipal  corporation  when  once 
incorporated  can  only  become  disincorporated 
by  resorting  to  the  proceedings  pointed  out 
by  statute.  * * *" 

Again  in  the  case  of  State  ex  rel.  and  to  Use  of  Behrens  v. 
Crismon,  188  S.W.  (2d)  937,  354  Mo.  174,  the  Supreme  Court,  at  S.W. 
l.c.  939,  said: 
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"We  think  respondents'  contentions  overlook 
certain  fundamental  principles  of  the  law 
relating  to  the  municipal  corporations. 

'The  power  to  create  or  establish  municipal 
corporations,  or  to  enlarge  or  diminish 
their  area,  to  reorganize  their  governments, 
or  to  dissolve  or  abolish  them  altogether 
is  a political  function  which  rests  solely 
in  the  legislative  branch  of  the  government, 
and  in  the  absence  of  constitutional  restric- 
tions, the  power  is  practically  unlimited.' 

★ ★ * 


******* 

" * * * In  short,  unless  otherwise  specially 
provided  by  the  legislature,  the  nature  and 
constitution  of  our  municipal  corporations, 
as  well  as  the  purposes  they  are  created  to 
subserve,  are  such  that  they  can,  in  the  au- 
thor's judgment,  only  be  dissolved  by  the 
legislature,  or  pursuant  to  legislative  en- 
actment. They  may  become  inert  or  dormant, 
or  their  functions  may  be  suspended,  for 
want  of  officers  or  of  inhabitants;  but  dis- 
solved, when  created  by  an  act  of  the  legis- 
lature, and  once  in  existence,  they  cannot 
be,  by  reason  of  any  default  or  abuse  of  the 
powers  conferred,  either  on  the  part  of  the 
officers  or  inhabitants  of  the  incorporated 
place.  As  they  can  exist  only  by  legislative 
sanction,  so  they  cannot  be  dissolved  or  cease 
to  exist  except  by  legislative  consent  or  pur- 
suant to  legislative  provision.'"  (Emphasis 
in  first  paragraph  ours.) 

In  view  of  the  above  authorities  it  is  our  thought  that  county 
public  health  centers,  whose  creations  are  provided  for  by  legisla- 
tive enactment,  once  in  existence  can  only  be  dissolved  by  an  act 
of  the  Legislature  providing  for  their  dissolution  or  providing  for 
the  procedure  by  which  they  may  be  dissolved.  As  previously  stated, 
there  is  presently  no  statutory  provision  providing  for  the  manner 
in  which  a county  public  health  center  may  be  dissolved. 

In  view  of  the  foregoing  your  first  question  is  answered  in 
the  negative. 
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Proceeding  to  your  second  question,  at  the  time  the  health 
center  in  your  county  was  formed  Section  205.010,  RSMo  1949,  as 
originally  enacted,  was  in  effect.  Under  the  provisions  of  that 
statute  when  the  election  was  had  to  organize  a health  center  the 
tax  was  also  voted  to  provide  for  its  maintenance  and  operation. 

Under  the  old  section  the  tax  which  was  voted  should  have 
been  for  a period  of  time  not  exceeding  twenty  years.  In  other 
words,  when  the  tax  was  voted  the  amount  so  voted  was  to  be  levied 
and  collected  without  change  for  a specific  period  of  time. 

Under  Section  205.010,  as  amended,  the  time  limitation  is 
omitted,  and  it  is  provided  that  the  "notices  shall  include  the 
text  of  the  petition  and  state  the  rate  of  tax  to  be  levied  an- 
nually thereafter  upon  the  assessed  property  of  the  county." 
Therefore,  under  the  new  section  the  tax  rate  voted  would  be  one 
to  be  levied  "annually  thereafter." 

Under  the  original  Section  205.010,  or  that  section  as 
amended,  it  would  seem  that  the  tax  rate  voted  would  have  to  re- 
main constant  and  not  subject  to  change.  Furthermore,  upon  look- 
ing at  the  other  statutes  pertaining  to  county  public  health  cen- 
ters, nowhere  does  it  appear  that  the  county  court  is  given  au- 
thority to  reduce  the  tax  rate  below  that  originally  voted. 

Consequently,  your  third  question  is  answered  in  the  negative. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  county 
public  health  centers  can  only  be  dissolved  by  an  act  of  the  Leg- 
islature providing  for  their  dissolution  or  providing  for  the  pro- 
cedure by  which  they  may  be  dissolved,  and  that  they  cannot  pres- 
ently be  abolished  by  the  people  of  the  county  in  the  absence  of  a 
statutory  provision  permitting  it. 

It  is  also  the  opinion  of  this  department  that  the  county 
court  is  without  authority  to  reduce  the  tax  rate  originally 
voted  and  to  be  levied  for  the  maintenance  and  operation  of  a 
public  health  center. 


Respectfully  submitted. 


APPROVED : 

RICHARD  F.  THOMPSON 

J.  E.  TAYLOR  Assistant  Attorney  General 

Attorney  General 
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ballot.  County  bond  elections.  : ballot  may  not  be  used  in  sub- 

: mitting  a county  bond  issue  to 
: the  voters.  The  proposition 
: should  be  placed  on  a separate 


: ballot,  printed  and  in  the  form 
: prescribed  in  Section  108.060, 

: RSMo  19I+9. 


October  17#  193>2 


/r/sv/r-v 


Honorable  John  ?.  Ryan 
Assistant  County  Counselor 
Jackson  County 
Kansas  City,  Missouri 

Dear  Mr.  Ryant 

This  will  be  the  opinion  you  reoently  requested 
from  this  office  whether  a proposed  county  bond  issue 
proposition  of  Jackson  County,  Missouri#  should  be  placed 
on  the  constitutional  ballot#  and  whethor,  in  that  behalf, 
Section  125*0^0#  RSMo  1949*  providing  for  the  placing  of 
every  other  proposition  submitted  to  voters  at  the  General  , 
Election,  other  than  constitutional  amendments#  on  the 
form  of  the  constitutional  ballot#  nullifies  or  supersedes 
Section  108.060#  RSMo  1949*  which  section  prescribes  a 
separate  and  specific  form  of  the  ballot  and  the  manner  in 
whioh  it  is  to  be  printed  for  the  submission  of  a county 
bond  proposition  to  the  electorate.  Your  letter  requesting 
the  opinion#  reads  as  follows  t 

"Jackson  County  has  five  propositions  to 
issue  the  bonds  of  Jackson  County  in  the 
total  sum  of  $2, 325,000. 00.  The  City  of 
Kansas  City,  Missouri  has  several  proposi- 
tions for  amending  the  charter  of  said  city 
and  also  has  ona  bond  proposition. 

"The  Election  Commissioners  this  morning 
took  the  position  that  the  county  bond 
propositions  must  be  placed  on  the  con- 
stitutional ballot  with  the  city  amend- 
ments and  the  city  bond  issue. 

"We  take  the  position  that  9ection  108.000 
R.S.  Mo.  1949  provided  a specific  method 
for  the  fora  of  the  ballot  and  the  manner  in 
which  it  is  to  be  printed  and  that  the  Elec- 
tion Commissioners  have  nothing  to  do  with 
them  except  as  to  distribution  and  counting 
of  same.  The  proposition  of  the  city  both 
aa  to  amendments  and  bonds  provide  for  a 


Honorable  John  P.  Pyan: 


♦For*  and  ♦Against*  answer  and  provide 
that  the  boxes  are  to  be  placed  to  the 
left  of  the  propositions.  The  proposi- 
tions of  the  county  as  set  out  in  Sec- 
tion 108.060  provide  for  a ’Yes*  and 
♦No*  answer  and  also  that  the  boxes 
be  placed  to  the  right  of  the  ballot. 

To  place  these  conflicting  and  contrast- 
ing proposals  on  the  sane  ballot  would 
be  confusing  to  the  voter. 

"Will  your  office  give  us  an  opinion  on 
these  three  questions: 

Ml.  Does  Section  125.050  nullify  or 
supersede  Section  IO8.O0O  R.S.  Mo.  1949? 

”2.  Must  the  county  bond  propositions 
be  placed  on  the  constitutional  ballot? 

"3.  If  you  hold  that  all  of  these  proposi- 
tions have  to  be  on  one  ballot,  do  the 
county  bond  propositions  take  precedence 
in  numerical  position  over  the  city  amend- 
ments and  the  city  bond  issue,  having  in 
mind  that  the  city  has  submitted  to  the 
Election  Commissioners  their  proposed 
charter  amendments  and  proposed  bond  issue 
prior  to  that  of  the  county? 

’’Because  of  the  immediate  necessity  of 
preparing  these  ballots  for  the  ensuing 
election,  I would  appreciate  your  answer- 
ing these  questions  as  soon  as  possible. 

I would  also  like  to  have  you  send  a copy 
of  your  opinion  to  the  Board  of  Election 
Commissioners  of  Kansas  City,  Missouri, 

Jackson  County  Court  House,  Kansas  City, 
Missouri." 

It  is  apparent  that,  since  the  Election  Commissioners 
take  the  position,  as  recited  in  your  letter,  that  the  county 
bond  proposition  must  be  placed  on  the  constitutional  ballot 
with  the  city  amendments  and  city  bond  issue,  and  since  your 
letter  submits  the  direct  question  whether  Section  125.050, 
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RSVo  19^9  nullifies  or  supersedes  Section  108,060,  RSMo  1949# 
the  position  taken  by  the  Election  Commissioners  is  based 
upon  the  sentence  in  said  Section  125.050  which,  after  pro- 
viding for  the  form  of  the  constitutional  ballot  and  its  use 
in  submitting  constitutional  amendments,  states  the  following: 

”*  **  Every  oth^r  proposition,  including 
referendum  and  initiative  measures,  to  be 
submitted  at  the  general  election  shall  be 
proposed  and  submitted  on  the  ’Constitution- 
al Ballot,’  as  herein  provided,  if  any  pro- 
posed constitutional  amendments  are  submitted 
at  such  election  or  not,  * * * ." 

The  immediate  question  to  be  resolved  here  is,  whether 
said  Section  125,050  in  providing  that  every  other  proposition 
submitted  at  the  General  Election  shall  be  proposed  and  sub- 
mitted on  the  constitutional  ballot  nullifies  or  supersedes 
Section  108,060,  RSHo  1949#  which  provides  a definite  and  par- 
ticular method  for  the  submission  of  a county  bond  issue  to 
the  voters  of  the  county  and  which  provides  that,  in  the  sub- 
mission of  such  bond  issue  the  County  Court  shall  prepare  and 
have  printed  the  following  form  of  ballot  which  shall  be  used, 
to-wit: 

"OFFICIAL  BALLOT 
"Instruc tiona  to  voters: 

"To  cast  a ballot  in  favor  of  the  pro position 
submitted  upon  this  ballot  place  a cross  (X) 
mark  in  the  square  opposite  the  word  ’Yes’i 
to  vote  against  the  proposition  submitted 
upon  this  ballot  place  a cross  (X)  mark  in 
the  square  opposite  the  word  ’No,’ 

"Shall  the  following  be  adopted: 

"Proposition  to  issue  the  bonds  of YES  zz 

(Insert  name) county  to  the  amount 

of  $....for  the  purpose  of (Insert  puroose)  K0  / /" 

The  Supreme  Court  of  Missouri  had  before  it  for  construc- 
tion this  identical  sentence  as  it  appeared  in  Section  4944# 

Mo.  1919*  The  Court  ruled  upon  its  meaning  and  effect,  with  re- 
spect to  other  independent  statutes  which  provide  specific  pro- 
cedure for  submitting  other  and  different  propositions  to  the 
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people  at  the  General  Election,  in  the  case  of  State  ex  inf. 
Barrett.  Attorney  General  vs.  Robert  Imhoff,  et  al.,  291  Mo. 
6>03,  23o  S.W.  122.  Our  citations  here  will  refer  to  291  Mo. 
603 • That  case  was  an  application  for  a writ  of  quo  warranto 
brought  in  the  Supreme  Court  to  oust  from  office  certain 
township  officers  of  Wright  County,  Missouri.  An  election 
had  been  held  in  Wright  County,  Missouri,  on  the  question  sub- 
mitted of  adoption  of  township  organization  in  that  county. 

The  Attorney  General  questioned  the  validity  of  the  election 
in  his  petition  for  a writ  upon  two  grounds.  One,  that  the 
order  of  the  County  Court  submitting  the  question  to  the 
people  was  insufficient  in  failing  to  show  that  a petition 
signed  by  more  than  one  hundred  voters  of  Wright  County  had 
been  filed  with  the  County  Court  and  that,  therefore,  the 
order  of  the  County  Court  in  calling  the  election  for  the 
submission  of  the  proposition  was  invalid. 

The  second  objection  to  the  validity  of  the  proceed- 
ings and  said  election  raised  by  the  Attorney  General  was 
that  the  question  was  not  submitted  on  the  constitutional 
ballot  as  provided  by  Section  lf-944#  3.S.  Mo.  1919#  but  was 
printed  at  the  bottom  of  the  ticket  containing  the  names  of 
candidates  for  various  offices  to  be  voted  for  at  said  elec- 
tion. The  Court  took  jurisdiction  in  the  proceeding  and 
held  that  the  petition  and  the  order  of  the  County  Court 
ordering  the  election  were  sufficient.  We  are  not  here 
directly  concerned  with  that  question,  but  refer  to  it  in 
passing,  only  to  say  that  the  Court  held  the  petition,  the 
order  of  the  county  court  and  the  election  thereunder, valid. 

The  Court  then  considered  the  question  raised  by 
the  Attorney  General  as  to  the  manner  of  the  submission  to 
the  voters  of  the  county  of  the  adoption  or  rejection  of  town- 
ship organization.  The  Court  recited  in  its  opinion  that  a 
statute  enacted  with  special  reference  to  that  subject  and 
which  had  been  in  force  since  its  enactment  in  1879  (Laws  of 
Missouri,  1879,  page  218),  and  which  was  in  force  at  the  time 
of  the  calling  and  holding  of  said  election  in  Wright  County, 
was  Section  13165#  R.S.  Mo.  1919#  and  which  authorized  any 
County  Court,  on  petition  of  one  hundred  legal  voters  of  said 
county,  to  cause  to  be  submitted  to  the  voters  of  the  county 
the  question  of  township  organization,  by  the  ballot,  to  be 
written  or  printed  n,For  township  organization1 " or  'Against 
township  organization* ",  to  be  canvassed  and  returned  in  like 
manner  as  votes  for  state  and  county  offices.  It  was  under 
this  statute,  the  Court  states,  that  the  question  of  township 
organization  waa  submitted  and  that  the  officers  sought  to  be 
ousted  were  elected. 
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The  relator  contended  that  Section  4944*  having  been 
enacted  subsequently  to  Section  13165,*  repealed  the  latter 
section  and  that,  therefore.  Section  ^944  constituted  the 
mode  of  procedure  to  be  observed  by  county  courts  in  the 
submission  of  the  question  of  the  adoption  of  township  or- 
ganisation to  the  voters.  The  Court  held  that  there  was  no 
repeal  by  implication,  neither  were  there  words  in  Section 
4944  expressly  repealing  Section  13165#  which  express  words 
or  other  equally  effective  evidence  of  the  intention  of  the 
Legislature  to  repeal  Section  13165  must  necessarily  have 
been  in  Section  4944  to  effect  a repeal.  The  Court  in  its 
discussion  of  that  question  and  in  holding  that  there  was  no 
repeal,  either  express  or  implied,  of  the  previously  enacted 
township  organization  statute,  l.c.  6l6,  617,  said: 

"It  is  not  contended,  however,  that  there 
was  a failure  to  comply  with  this  section, 
but  that  a compliance  therewith  was  un- 
authorized in  that  the  question  should  have 
been  submitted  under  a provision  of  what 
is  now  Section  4944*  Revised  Statutes  1919# 
enacted  in  1909  (Laws  1909*  P»  492)#  sub- 
sequently amended,  but  not  in  regard  to  the 
provision  here  under  consideration.  This 
section  is  embodied  in  and,  so  far  as  all 
of  its  material  features  are  concerned, 
constitutes  the  statute  regulating  the 
manner  in  which  constitutional  amendments 
or  the  adoption  of  a new  constitution  is 
required  to  be  submitted.  Inserted  in 
this  section,  and  upon  which  relator  relies 
to  sustain  Ills  contention,  is  the  following 
provision:  * Every  other  proposition  to  be 

submitted  at  tho  general  election  shall  be 
proposed  an?  submitted  on  the  "constitutional 
ballot, n as  herein  provided,  if  any  proposed 
constitutional  amendments  are  submitted  at  3uch 
Flection  or  not.* 

"While  not  so  expressly  stated,  the  operative 
effect  of  tills  provision,  according  to  re- 
lator* s contention,  must  In  its  final  analysis 
rest  upon  the  rule  of  construction  that  Sec- 
tion 4944,  having  been  enacted  subsequently 
to  Section  13165#  repeals  the  latter  and 
therefore  constitutes  the  mode  of  procedure 
to  be  observed  by  county  courts  in  the  sub- 
mission of  township  organization  to  the 
voters. 
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"In  tha  absence  of  any  words  in  the  enactment 
of  Section  If 944  declaratory  of  a legislative 
purpose  to  repeal  all  former  acts  prescribing 
the  manner  in  which  propositions  other  than 
constitutional  amendments  are  to  be  submitted 
to  the  people,  the  effect,  if  any,  of  the 
adoption  of  said  section  upon  Section  13165 
must  be  by  implication*  It  being  necessary 
that  there  be  present  in  the  later  act  such 
declaratory  words  or  some  other  equally 
cogent  evidence  of  a purpose  on  the  part 
of  the  Legislature  to  repeal  the  earlier 
section  in  the  adoption  of  the  later.  Cases 
illustrative  of  the  male  requiring  such  words 
or  the  presence  of  such  an  intention  are 
found  in  the  interpretation  of  acts  pre- 
scribing a form  of  ballot  in  a particular 
case  in  an  election  for  the  organization 
of  a village,  the  establishment  of  a high 
school  district  or  the  issuance  of  bonds  of 
a county;  in  each  of  which  cases  it  was 
held  that  the  acts  especially  applicable 
thereto  were  not  repealed  by  subsequent 
general  laws  which  prescribed  a form  of 
ballot  other  than  that  required  by  the 
particular  statute*  « * * (Citing  cases.) 


The  Court  did  hold  the  said  sentence  in  Section  4944# 
R.S.  Mo*  1919#  invalid,  because  the  title  of  the  Bill  enacting 
said  constitutional  ballot  section  contained  no  words  indicat- 
ing that  the  body  of  the  section  would  require  that:  "Every 
other  proposition,  including  referendum  and  initiative  measures, 
to  be  submitted  at  the  general  election  shall  be  proposed  and 
submitted  on  the  Constitutional  Ballot,*".  Section  125*050, 
RSMo  19ii9,  contains  the  same  precise  sentence  and  in  other  re- 
spects is  the  same  section  as  was  Section  4944»  This  section 
was  numbered  Section  ll680,  R.3.  Mo.  1939*  That  section  was 
repealed.  Laws  of  Missouri,  1949#  peg®  2ol.  and  a new  section 
in  lieu  thereof,  to  be  known  as  Section  llo30  was  enacted. 

The  title  of  the  new  section  does  now  refer  to  "other  proposi- 
tions, or  other  subjects"  as  well  as  constitutional  amendments, 
referendum  and  initiative  measures.  The  Court  discussed  in  its 
decision  the  vital  question  of  which  of  the  two  Acts  should  be 
followed  with  respect  to  procedure  to  be  pursued  in  the  sub- 
mission at  the  General  Election  of  other  propositions  provided 
for  in  separate,  independent  statutes,  such  as  Section  13165# 
providing  for  township  organization  elections,  and  held  that 
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Section  13165  should  be  followed  in  its  decision  of  the  case. 

The  Court  ruled  in  that  case  that,  because  there  were 
no  express  words  in  said  Section  the  then  constitutional 

ballot  statute,  repealing  Section  131b5»  the  then  township 
organisation  statute,  and,  that  since  Section  13165  had  special 
application  to  a particular  subject,  and  since  said  Section 

was  general  in  its  terms  and  if  standing  alone  would  con- 
tain the  same  matter  and  thereby  conflict  with  the  independent 
statute.  Section  13165,  that  the  latter  must  be,  and  was,  con- 
strued bv  the  Court  to  be  an  exception  from  the  terms  of  Sec- 
tion and,  therefore,  was  not  subject  to  the  terras  of 

said  Section  Ij-WU  and  should  control  in  the  decision  of  the 
question. 


The  Court  on  these  principles  involved  in  such  con- 
flict, and  in  expressin-  Its  disap  roval  of  the  impropriety 
of  attempting  to  amend  statutes  especially  applicable  to  par- 
ticular subjects  by  enacting  sections,  general  in  their  nature, 
without  express  words  repealing  the  special  statutes,  l.c.  617, 
6l8,  further  held: 

"Aside  from  what  has  been  said  as  to  the 
absence  of  any  declaratory  words  or  other 
expressed  purpose  to  repeal  the  particular 
statute  of  which  Section  13165  is  a part 
by  the  enactment  of  the  provision  in  ques- 
tion incorporated  in  Section  49Ui>  the  mat- 
ter still  presenting  itself  for  determina- 
tion is  as  to  which  of  these  acts  prescribes 
the  course  of  procedure  to  be  pursued  by  the 
county  court. 

"That  the  two  statutes  are  in  conflict,  it 
is  evident.  We  have  said,  not  once,  but  a 
number  of  times,  th^t  where  there  are  two 
acts  and  the  provisions  of  one  have  special 
application  to  a particular  subject  and  the 
other  is  general  in  its  terras  and  if  stand- 
ing alone  would  include  the  same  matter  and 
thus  conflict  with  the  special  act,  then  the 
latter  must  be  construed  as  excepted  out  of 
the  provisions  of  the  general  act,  and  hence 
not  affected  by  the  enactment  of  the  latter. 

This,  of  course,  on  the  assumption  that  the 
general  act  3s  in  other  respects  valid  and 
would,  but  for  the  exception,  suffice  to 
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prescribe  thereafter  the  county  court’s 
course  of  procedure.  (Hurlburt  v.  Bush, 
204  Wo.  397}  State  ex  rel.  Jones  v, 
Chariton  Dr.  Dist.,  252  Mo.  l.c.  353; 
State  ex  inf.  Major  v.  Araick,  2l|7  Mo. 
l.c.  292.) 

"The  manner,  here  attempted  to  be  pur- 
sued, of  amending  statutes  especially 
applicable  to  particular  subjects,  of 
which  we  have  many  in  the  body  of  our 
law,  aside  from  the  question  of  the 
validity  of  the  one  here  under  consid- 
eration, which  we  will  discuss  later, 
should  not  receive  Judicial  sanction; 
first,  because  as  we  have  shown  it 
violates  well  recognised  canons  of  con- 
struction; and,  second,  because  it  can 
only  result  in  confusion  or  misunder- 
standing as  to  the  application  of  the 
amendment  until  it  has  been  Judicially 
construed  or  supplemented  by  further 
legislation." 


It  follows  that  the  ruling  of  the  Court  in  the  Barrett 
case  is  conclusively  in  point  and  applicable  here.  Section 
1D8.o6o,  HSMo  1949*  provides  a particular  method  to  be  fol- 
lowed in  the  printing  of  the  ballot  and  the  form  of  the  bal- 
lot to  be  used  in  county  bond  elections.  There  are  no  words 
in  Section  125*050,  our  present  constitutional  ballot  statute, 
repealing  Section  IO8.06O.  The  two  sections  conflict  in  the 
form  of  the  ballot  prescribed  in  each  of  the  two  sections  upon 
which  the  county  bond  issue  shall  be  submitted.  It  is  plain, 
therefore,  th-^t  under  the  decision  of  the  Supreme  Court  in  the 
Barrett  case.  Section  108.060  must  be  held  to  be  an  exception 
to  Section  125*050,  and,  therefore,  not  affected  by  the  terms 
of  Section  125*050* 

The  miling  of  the  Court  in  the  Barrett  case  holding  a 
township  organisation  election  valid  where  the  proposition  to 
adopt  or  reject  township  organisation  was  submitted  on  the 
party  candidates'  ballots  disregarding  the  terras  of  said  Section 
4944#  constitutes  a conclusive  and  continuing  precedent  for  this 
opinion  to  hold,  and  we  do  so  hold,  that  the  printing  of  the 
ballot  and  the  form  of  ballot  to  be  used  in  the  submission  to 
the  electorate  of  a county  bond  issue  proposition  will  likewise 
be  valid  as  provided  and  in  the  form  of  ballot  prescribed  in 
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Section  108.060,  RSMo  1949 » a statute  relating  specifically 
to  that  subject  and  to  disregard  in  such  proceedings  the 
terms  of  said  Section  125.056  providing  that:  "Every  other 
proposition,  including  referendum  and  initiative  measures, 
to  be  submitted  at  the  general  election  shall  be  proposed 
and  submitted  on  the  ’Constitutional  Ballot,'  as  herein  pro- 
vided, if  any  proposed  constitutional  amendments  are  submitted 
at  such  election  or  not.” 

Considering  the  statutes  themselves  and  the  decision 
of  the  Supreme  Court  in  the  Barrett  case  it  is  clear  that 
Section  125.050  requiring  that  "Every  other  proposition,  in- 
cluding referendum  and  initiative  measures,  to  ba  submitted 
at  the  general  election  shall  be  proposed  and  submitted  on 
the  ’Constitutional  Ballot*"  does  not  nullify  or  supersede 
Section  IO8.060,  RSMo  1949#  Which  provides  a specific  method 
for  the  form  of  the  ballot  and  the  manner  in  which  it  shall 
be  printed  in  the  submission>of  a county  bond  proposition  to 
the  electors  of  Jackson  County,  Missouri,  at  the  General  Elec- 
tion to  be  held  in  said  county  in  the  State  of  Missouri  on 
November  4#  1952,  and  that  such  Section  108.060  constitutes 
an  exception  to  Section  125.050,  HSMo  1949#  and  should  be  fol- 
lowed in  said  bond  election. 


CONCLUSION. 

Considering  the  premises,  it  is  the  opinion  of  this 
Department: 

1)  That  the  constitutional  ballot  section,  125.050, 
RSMo  1949#  does  not  nullify  or  supersede  faction  108.060, 

RSMo  1949; 

2)  That  the  proposed  county  bond  issue  proposition 
to  be  submitted  to  the  voters  of  Jackson  County,  Missouri, 
at  the  General  Election  held  in  said  county  on  November  4# 
1952,  should  not  be  placed  on  the  constitutional  ballot  nor 
in  the  form  thereof,  under  the  terms  of  Section  125.050, 

RSMo  1949; 

3)  That  Section  108.060,.  RSMo  1949#  as  an  independent 
statute  dealing  with  a specific  subject,  constitutes  an  ex- 
ception to  Section  125.050,  RSMo  1949#  and  that  said  county 
bond  Issue  proposition  should  be  submitted  to  the  voters  of 
said  county  on  a separate  ballot,  printed  and  in  the  form 
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as  prescribed  in  Section  108.060,  HS'To  1949*  disregarding 
the  provisions  of  said  Section  125*050 • 


Respectfully  submitted, 


GEOROE  V..  CROWLEY 
Assistant  Attorney  General 


APPROVED: 
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Attorney  General 
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COUNTY  COURTS: 
STOCK  LAW: 


Section  270.090,  RSMo  1949,  makes  it  mandatory  upon 
a county  court,  upon  petition  of  100  householders 
anywhere  within  such  county  to  submit  the  issue  of 
invoking  the  stock  law  at  a general  election  held 
in  such  county  and  it  is  discretionary  with  county 
court  as  to  whether  such  issue  is  to  be  submitted  at 
a special  election  preceding  any  general  election. 

Under  Section  270.130,  RSMo  1949,  a single  township 
within  county  is  not  authorized  to  petition  the  county 
court  to  hold  an  election  to  invoke  the  stock  law  within 
such  single  township. 

February  20,  1952 


1 _ 'y  o r- 

Honorable  Jerry  6.  Schnapp 
Prosecuting  Attorney 

Madison  County  , 

Fredericktown,  Missouri 

Dear  Sir: 

The  following  opinion  is  rendered  in  reply  to  your  recent 
request  reading  as  follows: 

"The  County  Court  of  Madison  County,  Missouri 

has  requested  that  I secure  an  opinion  from 

you  under  Chapter  270  of  the  Missouri  Revised 

Statutes  of  1949*  The  question  is,  whether  or  y 

not  a petition  of  one  hundred  householders  of  « 

a Township  in  the  County  is  sufficient  to  submit 

the  question  of  restraining  animals  from  running 

at  large  at  a general  election  or  at  a special 

election.  This  question  arises  under  Section 

270.090  and  Section  270.130  of  the  Missouri 

Revised  Statutes  of  1949* 

"It  is  my  interpretation  of  the  said  Statutes 
that  providing  the  requirements  of  the  Sections 
are  met  that  it  is  mandatory  to  submit  a question 
at  a general  election  and  further  that  the  County 
Court  does  have  the  discretion  as  to  whether  or 
not  to  submit  the  question  at  a special  election. 

"I  would  certainly  appreciate  your  opinion  in 
this  matter." 

As  we  view  the  above  quoted  inquiry,  we  feel  that  three  main 
questions  are  presented  as  follows: 

1.  Does  the  language  of  Section  270.090,  RSMo 
1949,  cast  a mandatory  duty  on  the  county  court, 
upon  the  petition  of  one  hundred  householders  of 
the  county,  to  submit  the  issue  of  invoking  the 
stock  law  at  a general  election? 
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2,  In  a county-wide  election  held  under  Section 
270.090,  RSMo  1949,  may  the  one  hundred  house- 
holders, petitioners  for  such  election,  be 
residents  of  a single  township  in  the  county? 

3.  Under  Section  270.130,  RSMo  1949,  may  a 
single  township  in  a county  petition  the  county 
court  to  submit  the  issue  of  invoking  the  stock 
law  within  such  township  at  a general  or  special 
election? 


An  answer  to  the  first  two  questions  submitted  depends  on 
the  construction  to  be  given  Section  270.090,  RSMo  1949,  which 
provides  as  follows: 

"The  county  court  of  any  county  in  this  state, 
upon  the  petition  of  one  hundred  householders 
of  such  county,  at  a general  election,  and  may 
upon  such  petition  of  one  hundred  householders, 
at  a special  election,  called  for  that  purpose, 
cause  to  be  submitted  to  the  qualified  voters 
of  such  county  the  question  of  enforcing,  in 
such  county,  the  provisions  of  this  chapter. 

Said  petitioners  shall  state  in  their  petition 
to  said  court  what  species  of  the  domestic 
animals  enumerated  in  section  270.010  they 
desire  the  provisions  of  this  chapter  enforced 
against,  and  may  include  one  or  more  of  said 
animals  in  said  petition;  and  said  court  shall 
cause  notice  to  be  given  that  such  vote  will 
be  taken,  by  publishing  notice  of  the  same  in  a 
newspaper  published  in  such  county,  for  three 
weeks  consecutively,  the  last  insertion  of  which 
shall  be  at  least  ten  days  before  the  day  of 
such  election,  and  by  posting  up  printed  notices 
thereof  at  three  of  the  most  public  places  in 
each  township  in  such  county,  at  least  twenty 
days  before  said  election;  said  notices  shall 
state  what  species  of  domestic  animals  on  which 
the  vote  will  be  taken,  to  enforce  the  provisions 
of  this  chapter  against  running  at  large  in  such 
county,  which  shall  be  the  same  as  petitioned  for 
to  said  court," 

The  wording  of  Section  270.090,  RSMo  1949,  quoted  above, 
does  contain  ambiguity  in  that  it  fails  to  disclose  on  its  face 
a mandatory  duty  devolving  on  the  county  court  to  call  the  election 
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referred  to  therein  at  a general  election.  It  la  possible  to 
clear  up  this  ambiguity  if  we  insert  the  word  "shall*  after  the 
word  "state*  appearing  in  the  second  line  of  the  statute. 

The  appellate  courts  of  Missouri  have  established  a rule 
of  law  governing  the  construction  of  a statute  whin  the  meaning 
thereof  is  not  clear.  The  Springfield  Court  of  Appeals  in 
State  v.  Mooneyham,  253  S.W.  1098,  l.c.  1100  said: 

"If  the  intent  of  the  Legislature  is 
reasonably  clear,  then  all  grammatical 
errors  and  errors  in  spelling  and  punctua- 
tion are  disregarded  or  corrected.  The 
meaning  of  words  may  be  limited,  restricted, 
or  expanded  by  construction  of  the  courts, 
when  it  becomes  necessary  in  order  to  make 
the  law  harmonize  with  reason  and  properly 
express  what  was  In  fact  intended  by  the 
lawmakers  in  enacting  the  law.  St.  Louis 
v.  Christian  Bros.  College,  257  Mo.  541,  552; 

165  S.W.  1057}  Stack  v.  General  Baking  Co., 

2B3  Mo.  396,  410-413,  223  S.W.  $9.  To 
accomplish  the  same  purpose,  words  omitted 
may  be  read  into  the  statute.  Lewis'  Suther- 
land, Statutory  Construction  (2d  Sd. ) B 3$2; 

State  ex  rel.  v.  King,  44  Mo.  23$.  Por  the  same 
reason,  a word,  phrase,  or  sentence  may  be 
read  out  of  the  statute.  State  ex  rel.  v. 

Sheehan,  269  Mo.  421,  427,  190  S.W.  664." 

By  reading  the  word  "shall"  into  the  second  line  of  Section 
270.090,  RSMo  1949,  immediately  after  the  word  "state",  we  have  the 
meaning  of  the  statute  clearly  stated  and  find  that  a mandatory 
duty  is  put  upon  the  county  court  to  submit  the  matter  of  adoption 
of  the  stock  law  within  the  county  at  a general  election  when  one 
hundred  householders  of  the  county  petition  for  the  same.  Under 
the  statute  the  county  court  may  exercise  its  discretion  as  to 
whether  to  submit  the  issue  at  a special  election  preceding  any 
general  election. 

The  second  question  posed  in  the  inquiry  seeks  to  determine 
whether  or  not  the  one  hundred  householders  of  the  county  petitioning 
for  such  election  may  be  obtained  from  a single  township  within  the 
county.  It  must  be  kept  in  mind  that  this  particular  section, 

Section  270.090,  RSMo  1949,  provides  for  a county-wide  election 
and  not  for  an  election  in  any  single  township  or  in  several 
townships.  The  only  requirement  we  find  in  this  statute  relative 
to  the  location  of  the  one  hundred  petitioning  householders  is  that 
they  be  "of  such  county."  Consequently,  we  are  unable  to  read  into 
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the  statute  any  additional  provision  which  would  prohibit  the 
householders  from  being  located  in  any  single  township  in  the 
county, 

The  third  question  posed  in  the  inquiry  involves  Section 
270, 130 , HSMo  1949,  which  provides  as  follows: 

"Whenever  two  or  more  townships  in  one 
body  in  any  county  in  the  state  of  Missouri, 
by  petition  of  one  hundred  householders,  not 
less  than  ten  of  whom  shall  be  from  any  one 
of  said  townships,  petition  the  county  court 
for  the  privilege  to  vote  on  the  question  of 
restraining  horses,  mules,  asses,  Cattle, 
goats,  swine  and  sheep  from  running  at  large, 
the  same  law  governing  counties  is  hereby 
applied  to  said  townships,  and  said  petitioners 
shall  not  be  debarred  the  right  to  restrain 
said  animals  if  a majority  of  the  qualified 
voters  of  said  townships,  voting  at  any  general 
or  special  election,  shall  vote  in  favor  of  so 
restraining  such  animals.  Nothing  in  this  sec- 
tion shall  be  so  construed  as  to  debar  the 
right  of  restraining  any  two  or  more  species 
of  such  animals;  provided,  however,  that  nothing 
in  this  section  or  chapter  shall  be  construed 
to  prevent  the  petitioning  for  and  holding  of 
an  election  to  permit  animals  to  run  at  large  in 
any  township  or  townships  that  have  voted  to 
restrain  said  animals  from  running  at  large, 
notwithstanding  the  county  or  township  has 
theretofore  voted  to  restrain  animals  from 
running  at  large," 

The  above  quoted  statute  is  clearly  applicable  only  in 
those  eases  where  two  or  more  townships  in  one  body  petition  the 
county  court  to  call  an  election  within  such  townships  in  order 
to  invoke  the  stock  law  therein.  In  such  case  the  statute 
clearly  states  that  the  one  hundred  householders  who  are  peti- 
tioning for  the  election  shall  be  residents  from  such  townships 
and  that  not  less  than  ten  thereof  shall  be  from  each  of  the 
townships  which  are  acting  in  one  body  to  invoke  the  stock  law 
within  the  townships. 

The  clear  language  of  this  statute  rules  out  any  possibility 
that  petitioners  in  a single  township  within  the  county  may  petition 
the  county  court  to  call  an  election  within  that  township  with  a 
view  to  Invoking  the  stock  law  therein. , 
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CONCLUSIOH 

It  la  the  opinion  of  this  office  that  under  the  provisions 
of  Section  270.090,  R3Mo  1949*  a mandatory  duty  is  oast  upon  the 
county  court,  upon  petition  of  one  hundred  householders  anywhere 
within  said  county,  to  call  an  election  to  invoke  the  stock  law 
at  a general  election  held  in  such  county,  and  it  is  discretionary 
with  the  county  court  as  to  whether  it  will  submit  the  issue  at 
a special  election  preceding  any  general  election. 

It  is  the  further  opinion  of  this  office  that  under  provisions 
of  Section  270.130,  RSMo  1949,  a single  township  in  any  county  may 
not,  by  petition  of  one  hundred  householders,  cause  the  county 
court  to  call  an  election  therein  for  the  purpose  of  invoking 
the  stock  law. 


Respectfully  submitted, 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 

APPROVED : 

J.  E.  tAILOk 
Attorney  General 

JL0'M:ba 
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COUNT!  COURT:  A county  court  of  a county  of  the 

LAW  LIBRARY:  fourth  class  h&s  no  authority  to 

establish  and  maintain  a law 
library  for  the  use  of  the  circuit 
judge , prosecuting  attorney  and 
members  of  the  county  bar. 


Honorable  Jerry  B.  Schnapp 
Prosecuting  Attorney  of 
Madison  County 
Fredericktown,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  recent  request  for  an  official 
opinion  of  this  department.  Your  request  reads  as  follows: 

"Is  a County  Court  of  the  4th  Class 
permitted  by  law  to  purchase  and 
maintain  a Law  Library  for  use  of 
non-resident  Circuit  Judge , County 
Prosecuting  Attorney  and  Members  of 
the  County  Bar?" 

Section  7*  Article  VI,  Constitution  of  Missouri  1945*  pro- 
vides that  in  each  county  not  framing  and  adopting  Its  own  charter 
or  adopting  an  alternative  form  of  county  government , there  shall 
be  a county  court  and  prescribes  the  duties  of  the  court  as  follows: 


"In  each  county  not  framing  and 
adopting  its  own  charter  or  adopting 
an  alternative  form  of  county  govern- 


ment, there  shall  be  elected  a county 
court  of  three  members,  which  shall 
mainage  all  county  business  as  pre- 
scribed bv  law.  * * *." 


(Underscoring  ours.) 
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It  is  generally  stated  that  county  courts  are  courts  of 
United  jurisdiction  and  aside  fron  the  managenent  of  the  fiscal 
affairs  of  the  county,  possesses  no  powers  except  those  conferred 
by  statute.  We  direct  your  attention  to  20  C.  J.  S.  , Counties, 

Section  £2,  Page  $49,  wherein  it  is  stated: 

"It  is  well  settled  that  a county  board 
possesses  and  can  exercise  such  powers, 
and  such  powers  only,  as  are  expressly 
conferred  on  it  by  the  constitution  or 
statutes  of  the  state,  or  such  powers  as 
arise  by  necessary  implication  fron  those 
expressly  granted  or  such  as  are  requisite 
to  the  performance  of  the  duties  which  are 
imposed  on  it  by  law.  It  must  necessarily 
possess  an  authority  commensurate  with  its 
public  trusts  and  duties ." 

This  rule  has  been  adopted  by  the  Supreme  Court  of  Missouri 
in  the  case  of  King  v.  Maries  County,  297  Mo,  4$$,  1,  c,  496,  where- 
in the  court  said: 

"It  has  been  held  uniformly  that  county 
courts  are  not  the  general  agents  of  the 
counties,  or  of  the  State,  Their  powers 
are  limited  and  defined  by  law.  They  have 
only  such  authority  as  is  expressly  granted 
them  by  statute.  (Butler  v.  Sullivan  County, 

10$  Mo.  630:  Sturgeon  v.  Hampton,  $$  Mo.  203; 

Bayless  v.  Gibbs,  251  Mo.  492;  Steines  v. 

Franklin  County,  4$  Mo.  167.)  This  is  quali- 
fied by  the  rule  that  the  express  grant  of 
power  carries  with  it  such  implied  powers 
as  are  necessary  to  carry  out  or  make  effec- 
tual the  purposes  of  the  authority  expressly 
granted.  (Sheldley  v*  Lynch,  95  Mo,  4$7; 

Walker  v.  Linn  County,  72  Mo,  650;  State  ex 
rel.  Bybee  v.  Hackmann,  276  Mo.  110, }" 

See  also  Jefferson  County  v,  Cowan,  54  Mo,  234,  Missouri  Electric 
Power  Company  v,  City  of  Mountain  Grove,  352  Mo,  2o2,  State  ex  rel. 
Moser  v*  Montgomery,  23$  Mo.  App.  122$. 

The  term  "as  prescribed  by  law”  as  used  in  Section  7',  Article 
71  of  the  Constitution,  has  been  interpreted  by  the  courts  of  this 
state  to  mean  as  prescribed  by  statute.  We  have  been  unable  to  find 
any  statutory  provision  authorising  the  county  court  of  a county  of 
the  fourth  class  to  purchase  and  maintain  a law  library  for  the  use 
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of  a non-resident  circuit  judge,  prosecuting  attorney  and  menders 
of  the  county  bar,  nor  do  we  believe  that  the  authority  to  establish 
and  maintain  such  a library  may  be  implied  from  any  express  grant  of 
power  and  therefore,  must  conclude  under  the  foregoing  cited  cases 
and  authority  that  the  county  court  has  no  such  authority.  In 
arriving  at  such  conclusion  we  do  not  mean  to  pass  upon  the  right, 
power  or  authority  of  a county  court  to  maintain  a library  for  the 
prosecuting  attorney,  since  you  apparently  refer  to  a library  other 
than  such  and  for  a different  purpose. 


CONCLUSIQM 


Therefore,  it  is  the  opinion  of  this  department  that  a county 
court  of  a county  of  the  fourth  class  has  no  authority  to  establish 
and  maintain  a law  library  for  the  use  of  a non-resident  circuit 
judge,  county  prosecuting  attorney  and  members  of  the  county  bar, 
since  such  authority  has  not  been  expressly  conferred  by  statute 
and  since  it  cannot  be  reasonably  implied  from  any  express  grant 
of  power. 


Respectfully  submitted, 


D.  D.  GUFFET 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


DDGrhr 


. . V' 

. « 

Salary  of  secretary  to  county  school  superintendent 
Is  limited  to  $1500  per  annum*  Money  provided  by ' 
law  for  traveling  expenses  of  superintendent  cannot 
be  diverted  to  payment  of  seeretary*s  salary* 


January  31,  1952 
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Honorable  D*  V.  Sherman,  Jr* 

Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

/ 

Dear  Mr*  Shamans 

Ve  have  your  letter  in  which  you  request  an  opinion  of  this 
department*  Tour  letter  is  as  follows! 

"Mr*  H.  H*  Schaeperkoetter,  Superintendent  of 
schools  of  this  county,  has  requested  that  I 
write  your  office  and  ask  for  an  opinion  as  to 
whether  the  County  Court  can  pay  to  the  secretary 
of  the  Superintendent  of  schools  a salary  above 
Fifteen  Hundred  Dollars ($1500*00)  per  year  by 
applying  the  surplus  left  from  the  County 
Superintendent's  expenses  for  traveling,  on  said 
secretary's  salary,  in  accordance  with  Section 

167*230,  Vo*  R.S.,  1949** 

Ve  have  also  read  you r opinion  rendered  under  date  of  October 
22,  1951*  addressed  to  Honorable  H* H*  Schaeperkoetter,  superintendent 
of  schools  of  Lafayette  County,  Missouri  in  which  you  held  that  the 
salary  of  the  county  superintendent  of  schools  cannot  exceed  the 
$125*00  per  month  fixed  by  the  provisions  of  Section  167*230  BSMo. 
I9I4.9,  and  in  which  you  further  hold  that  traveling  expense  money 
provided  for  the  county  school  superintendent  by  said  section 
cannot  be  used  in  part  for  the  salary  of  the  secretary  of  said 
superintendent*  Ve  have  examined  the  aforesaid  section  167*230, 
supra,  which  section  we  quote,  in  part,  as  follows! 

"The  county  superintendent  of  public  schools  shall 
be  A lowed  out  of  the  county  treasury  not  to  exceed 
twenty-five  per  cent  of  his  annual  salary  for  actual 
and  necessary  traveling  expenses*  The  county  superin- 
tendent of  public  schools  shall  be  permitted  to  employ 
clerical  assistance,  to  whom  there  shall  be  paid  not 
less  than  seven  hundred  and  fifty  dollars  nor  more 
than  one  thousand  five  hundred  dollars  annually  to 
be  determined  and  fixed  by  the  oounty  court,  seven 
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hundred  and  fifty  dollars  of  which  shall  be  paid 
by  the  state  out  of  state  sehool  moneys,  the  seat 
to  be  included  by  the  state  board  of  education 
as  a part  of  the  apportionment  made  before  August 
thirty-f irst  of  each  year.  * * ♦* 

We  suggest  the  fact  that  no  statute  could  be  more  explicit  in 
defining  the  limits  of  a salary  than  is  this  one  in  the  use  of  the 
following  languages"*  * *to  whom  there  shall  be  paid  not  less  than 
seven  hundred  and  fifty  dollars  nor  more  than  one  thousand  fire 
hundred  dollars  annually  to  be  determined  and  fixed  by  the  county 
court  * * a* 

We  are  of  the  opinion  that  the  above  language  precludes  the  pay* 
ment  of  more  than  $1500  per  annum  to  a secretary  for  the  county  sehool 
superintendent  for  work  done  in  that  capacity. 

We  also  call  attention  to  the  fact  that  the  statute  is  very 
specific  as  to  the  use  of  the  money  provided  as  expense  money  for 
the  county  school  superintendent  and  limits  the  use  of  such  money 
to  bttual  and  necessary  traveling  expenses  thereby  precluding  the 
possibility  of  diverting  some  of  it  for  payment  of  a secretary *s 
salary. 


CONCLUSION 


We  are  of  the  opinion  that  none  of  the  expense  money  provided 
for  by  said  section  167*230  RSM©  l%-9»  nay  be  diverted  to  payment 
of  the  salary  of  the  superintendents  secretary  and  that  said 
secretary  cannot  be  paid  in  excess  of  $1500  per  annum  for  service 
rendered  the  county  in  her  capacity  as  secretary  to  the  county 
school  superintendent. 


Respectfully  submitted. 


SAMUEL  M.  WATSON 

APPROVED:  Assistant  Attorney  General 

Attorney  General 


SMWtnv 


ADJUTANT  GENERAL*!  ) Adjutant  Gan  oral  authorised  to  aocapt  moneys 
ARMORIES x ) from  the  Federal  Government  to  construct 

APPROPRIATIONS*  ) armories,  providing  the  construction  is 
FUNDS!  ) accomplished  by  compliance  with  state  laws 

) relating  to  public  works* 


March  l£,  1952 


3-  / 

Major  General  A.  D.  Sheppard 
The  Adjutant  General 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  General  Sheppard: 


This  is  in  reply  to  your  request  for  an  opinion, 
which  we  will  restate  for  the  purpose  of  brevity* 

By  Public  Law  783  (National  Defense 
Facilities  Act  of  1950)  Congress  has 
provided  for  contributions  to  states 
of  funds  for  the  acquisition,  construc- 
tion, expansion,  rehabilitation  or 
conversion  by  the  states  of  additional 
facilities  made  necessary  by  an  in- 
crease in  strength  of  the  National 
Guard  of  the  Uhlted  States  or  the  Air 
National  Guard  of  the  United  States* 

The  National  Guard  Bureau  has  prepared 
a Master  Agreement  to  cover  all  funds 
contributed  to  the  states  for  construc- 
tions under  the  provisions  of  Publlo 
Law  783*  This  master  agreement  pro- 
vides that  engineering  and  construction 
work  may  be  performed  by  the  state, 
and  the  state  is  empowered  to  enter 
into  and  administer  appropriate  con- 
tracts for  such  construction  as  stay  be 
authorised  under  the  agreement*  The 
contract  provides  that  the  state  is  to 
execute  construction  or  supply  contracts 
iinder  regulations,  procedures  and 
policies  in  current  use  by  the  Government 
Insofar  as  these  do  not  conflict  with 
requirements  of  State  lawu  The  contract 
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further  provides  that  the  agreement 
Is  to  remain  in  full  force  and 
effect  for  a period  of  twenty-five 
(25)  years  from  date  of  acceptance 
by  the  state  and  government  of  each 
facility  constructed  hereunder, 
which  period  is  agreed  to  be  the 
approximate  lifetime  of  the  facility. 
The  state  agrees  to  maintain  and 
preserve  all  facilities  in  a state 
of  good  repair  at  its  own  expense 
and  agrees  to  make  no  disposition 
or  use  of  such  facilities  which 
will  interfere  with  its  use  by  the 
Reserve  Forces  of  the  United  States. 
An  opinion  is  requested  as  to 
whether  or  not  under  state  law 
moneys  appropriated  for  the  construc- 
tion of  state  armories  may  be  ex- 
pended in  collaboration  with  the 
Federal  Government  in  eontraotural 
procedures  as  outlined  in  the  Master 
Agreement,  particularly  In  view  of 
the  provisions  which  have  been 
specifically  set  cut  in  this  request, 
or  must  there  be  enabling  legislation 
specifically  authorising  the  joint 
contracts. 


The  authority  for  the  construction  of  armories  in 
this  state  has  been  vested  in  the  Adjutant  General  by  House 
6111  Ho.  133,  laws  of  Missouri,  1951,  (V.A.M.S.,  Section 
I|1.200  (13))»  which  is  as  follows t 

"13 • He  shall  have  control  of  all 
armories  that  are  owned,  erected, 
purchased,  leased  or  provided  by  the 
state.  The  adjutant  general,  in 
the  name  of  the  state  of  Missouri, 
may  acquire  by  purchase  and  may  receive 
by  donation  or  dedication  any  property 
which  may  be  used  for  military  pur- 
poses. For  the  control  and  management 
of  armories  described  in  this  section, 
the  adjutant  general  may  establish 
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armory  boards,  tha  personnel  of 
which  shall  serve  without  pay.  Such 
boards,  subject  to  the  direction 
of  the  adjutant  general,  shall  con* 
trol,  manage  and  supervise  all 
activities  in  such  armories  and 
may  rent  such  armories  to  persons 
or  organizations  not  connected  with 
the  organized  militia.” 

There  are  statutes  generally  providing  for  the  method 
of  letting  construction  contracts  by  the  state  and  certain 
political  subdivisions.  Section  8.250,  RSMo  19^9*  pro- 
vides for  advertising  for  bids  for  construction  projects, 
and  Sections  8,260  and  8.270  provide  for  the  methods  of 
payments  of  the  amounts  due  for  the  construction  work. 

Section  8.280  provides  that  Missouri  products  shall  be 
used  in  construction  or  repair  of  public  buildings  under 
stated  circumstances.  Section  107.170  provides  that 
contractors  for  public  works  must  furnish  a bond  conditioned 
upon  the  performance  of  the  work  md  further  conditioned 
upon  the  payment  of  certain  claims. 

It  is,  of  course,  the  duty  of  the  Adjutant  General  to 
follow  the  statutes  directing  the  manner  and  method  of 
letting  contracts  for  public  works.  These  statutes  have 
been  enacted  for  the  protection  of  the  public  and  must  be 
followed  in  order  to  justify  the  expenditure  of  public 
moneys.  It  is  to  be  noted  that  Section  ij.1.200  (13)  provides 
that  the  Adjutant  General  may  receive  by  donation  or  dedica- 
tion any  property  which  may  be  used  for  military  purposes. 
This  is  a general  grant  of  power,  and  in  connection  there- 
with it  is  to  be  noted  that  property  includes  real  and 
personal  property  (Section  1.020,  (11),  RSMo  19i}9)*  There- 
fore, it  would  appear  that  the  Adjutant  General  has  been 
given  the  authority  to  reoelve  moneys  for  military  purposes. 
We  do  not  believe  it  can  be  questioned  but  that  the  construc- 
tion of  facilities  for  the  use  of  the  military  is  for 
military  purposes. 

We  further  note  that  the  Master  Agreement  provides 
that  the  engineering  and  construction  work  may  be  contracted 
for  by  the  state,  and  the  requirements  of  the  state  law  may 
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be  met.  Under  these  conditions  we  believe  that  the 
Adjutant  General  Is  authorized  to  enter  Into  such  agree- 
ments for  the  construction  of  facilities  to  be  used  for 
military  purposes  under  present  law  and  no  enabling 
legislation  (except,  of  course,  an  appropriation  there- 
for) Is  necessary. 

However,  it  should  be  emphasized  that  the  Adjutant 
General  must  comply  with  the  state  procedures  for  the  let- 
ting of  the  contracts,  and  no  agreement  which  he  may  enter 
into  may  in  any  way  interfere  with  this  duty  to  follow 
the  requirements  of  a state  law. 

However,  we  do  find  that  the  provision  concerning  the 
period  of  the  agreement  and  the  obligation  of  the  state  to 
maintain  and  preserve  the  facilities  constructed  under  the 
agreement  are  not  authorized  under  state  law.  The  Adjutant 
General  has  been  given  no  authority  to  enter  into  an  agree- 
ment for  such  a length  of  time,  and  in  any  event  such  an 
agreement  is  necessarily  subject  to  the  action  of  future 
legislators  in  appropriating  money  to  carry  out  the  agree- 
ment. We  note,  however,  that  Article  VI  of  the  Master 
Agreement  provides  for  alterations  of  the  provisions  of 
tha  agreement  and  believe  that  the  deletion  of  the  objec- 
tionable clauses  may  be  acceptable  to  the  oontracting 
authority  of  the  United  States  Government.  In  this  connec- 
tion we  are  unable  to  find  any  provision  in  Public  Law  783 
which  makes  such  a requirement,  and  few  state  legislatures 
would  be  authorized  to  enter  into  such  agreement  Inasmuch 
as  legislatures  generally  may  not  restrict  or  limit  the 
power  of  its  successors  (12  C.J. , page  806). 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
enabling  legislation  Is  not  necessary  to  permit  the  Adjutant 
General  to  aocept  public  funds  for  the  purpose  of  constructing 
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armories  vhen  the  conditions  attached  to  the  grants  are 
such  as  to  enable  the  Adjutant  General  to  follow  applicable 
state  laws  concerning  the  construction  of  public  works. 


Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED t 


TrgfWGSi 

Attorney  General 
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April 

Honorable  Samuel  Semple 
Prose  outing  Attorney 
Randolph  County 
Moberly,  Missouri 


In  oases  where  a fine  has  been  assessed 
against  a defendant  and  the  defendant 
is  unable  to  pay  the  oosts  or  fine  or 
both,  and  serves  out  the  fine  in  jail, 
or  where  a jail  sentence  is  assessed, 
that  the  county  is  liable  for  the  $2*50 
magistrate  fee. 


In  situations  suoh  as  are  set  forth 
in  part  1 of  this  conclusion,  the 
county  would  not  be  liable  to  pay 
the  fee  of  the  sheriff  or  the  prose- 
cuting attorney. 


17,  1952 


s/>tA- 


Dear  Sirt 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion.  You  thus  state  your  opinion  request* 


"This  office  would  like  to  obtain  an 
opinion  from  your  office  on  fees  due 
the  magistrate  court*  the  sheriff  and 
the  prosecuting  attorney  in  misdemeanor 
cases  in  magistrate  court.  The  eases 
that  we  have  In  question  are  those  cases 
in  whioh  either  a fine  is  assessed  against 
the  defendant  and  the  defendant  being  un- 
able to  pay  the  fins  or  oosts  serves  out 
the  fine  in  jail*  or  in  those  oases  where 
a jail  sentence  is  assessed.  In  those 
situations,  is  the  oounty  liable  for  the 
payment  of  the  magistrate  fees  of  $2.50 
in  each  case  which  are  in  turn  sent  by 
the  magistrate  to  the  state  of  Missouri, 
snd  is  the  county  liable  to  pay  the  sheriff's 
fees  and  the  prosecuting  attorney's  fees  in 
these  cases  where  the  sheriff  and  the  prose- 
outing attorney  are  then  required  to  turn 
around  and  turn  the  money  back  in  to  the 
oounty." 


In  regard  to  this  matter  we  would  first  direct  your 
attention  to  Section  550.030,  RSMo  19l;9,  which  scotlon  reads 
as  follows* 
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"When  the  defendant  Is  eentenoed  to 
Imprisonment  in  the  county  jail,  or  to 
pay  a fine,  or  both,  and  is  unable  to 
pay  the  oosta,  the  county  in  which  the 
Indictment  was  found  or  information 
filed  shall  pay  the  oosts,  except  such 
as  were  incurred  on  the  part  of  the 
defendant ." 

It  would  seem  to  be  clear  that  the  above  section  means 
that  the  county  is  liable  for  the  oosts  when  the  defendant 
is  unable  to  pay  the  oosts  or  the  fine,  as  well  as  when  he 
is  able  to  pay  the  fine  but  not  the  oosts,  or  where  he  is 
eentenoed  to  imprisonment  in  jail. 

We  also  note  that  "costs"  as  referred  to  in  Seotlon 
550.030,  supra,  Inoludt  tide  magistrate's  fee,  the  sheriff's 
fee,  and  the  fee  of  the  proseouting  attorney. 

Let  ue  first  oonsider  payment  of  the  magistrate's  fee 
in  this  situation. 

Part  2 of  Ssotion  I4.83 . 610,  RSMo  1949#  states  s 

"In  eaoh  criminal  proceeding  and  in 
eaoh  preliminary  hearing  instituted 
in  any  magistrate  court,  a magistrate 
court  fee  of  two  dollars  and  fifty 
cents  shall  be  allowed  and  collected 
to  be  in  full  for  the  services  of  the 
magistrate  or  the  clerk  of  said  court, 

Suoh  fees  shall  be  oharged,  oolleoted, 
and  disposition  thereof  shall  be  made 
as  provided  by  law  applicable  thereto." 

Parts  2,  3#  and  4 ot  Seotlon  483*615#  RSMo  1949#  state* 

"2.  Except  as  provided  in  section 
483*620,  it  shall  be  the  duty  of  eaoh 
olerk  of  -the  magistrate  court,  with  the 
approval  of  the  magistrate  to  charge 
upon  behalf  of  the  state  every  fee  that 
accrues  in  his  office  and  to  receive 
the  same,  and  at  the  end  of  eaoh  month, 
pay  over  to  the  director  of  revenue  all 
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moneys  collected  by  him  as  fees*  talcing 
two  reeelpts  therefor*  one  of  whloh  he 
shell  Immediately  file  with  the  state 
treasurer  and  shall  at  the  end  of  each 
month  make  out  an  itemised  and  accurate 
list  of  all  fees  oolleoted  by  him*  or  by 
the  magistrate*  giving  the  name  of  the 
person  or  persons  paying  the  same*  and 
turn  the  same  over  to  the  director  of 
revenue*  said  report  to  be  verified  by 
affidavit. 

"3*  On  or  before  the  thirty-first  day  of  January 
of  eaoh  year  the  olerk  of  the  magistrate  eourt 
shall  file  a verified  report  with  the  direotor 
of  revenue  showing  all  fees  due  and  unpaid  in 
his  of floe  in  oases  where  the  liability  there- 
for has  been  finally  determined  and  established 
during  the  preoedlng  year*  showing  the  name 
of  the  person  or  persons  owing  same  and  stat- 
ing  that  he  has  been  unable*  after  the  exer- 
cise of  dillgenoe*  to  oolleot  the  same.  The 
direotor  of  revenue  shall  oolleot  suoh  unpaid 
fees  and  shall  have  the  same  rights  In  oon- 
neotlon  with  the  Judgment  therefor  as  the 
preveiling  party  In  the  litigation. 

n4*  All  magistrate  fees  received  by  the 
direotor  of  revenue  shall  be  deposited  by 
him  with  the  state  treasurer  in  a special 
fund  to  be  denominated  ’magistrate  fund** 
and  all  moneys  in  said  ftrnd  shall  be  used 
exclusively  for  the  payment  of  salaries  of 
magistrates*  their  clerks*  deputies  and  em- 
ployees and  for  the  payment  of  the  eost  of 
any  surety  bonds  furnished  by  a olerk  or  deputy 
olerk;  provided,  however*  that  suoh  salaries 
may  also  be  paid  from  the  general  revenue  of 
the  state  whenever  either  the  balance  in  the 
zaagistrate  fund  or  the  appropriation  from 
such  fund  is  insufficient  to  pay  suoh  salaries. n 

Part  2 of  Section  1^83.610*  supra*  fixes  the  magistrate  fee 
at  $2.50  in  a criminal  oasej  part  2 of  section  433*815*  supra* 
dlreots  that  suoh  fee  be  paid  to  the  state;  and  Section  550.030* 
supra*  makes  the  county  liable  for  costs  in  instances  such  as 
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you  present*  It  would  therefore  follow  that  the  county  would 
be  liable  for  the  |2*5G  magistrate  fee  whioh  is  to  be  paid  to 
the  state* 

In  regard  to  the  payment  of  the  sheriff *s  fee  in  such  oases 
as  we  are  considering*  we  direct  your  attention  to  Section 
£7*i}10f  RSMo  1949*  whioh  section  states  t 

"In  all  counties  of  the  third  and  fourth 
classes*  the  sheriff  shall  charge  and 
colleet  for  and  on  behalf  of  the  oounty 
every  fee  accruing  to  his  office  which 
arises  out  of  his  duties  in  connection 
with  the  investigation*  arrest*  prosecu- 
tion* care,  commitment  and  transportation 
of  persona  aooused  of  or  convicted  of  a 
criminal  offense*  except  such  criminal 
feee  as  are  chargeable  to  the  oounty*  The 
sheriff  may  retain  all  fees  colleoted  by 
him  in  oivil  matters.’* 

In  view  of  the  above  sect  ion  it  would  appear  to  be  olear 
that  where  the  oounty  is  liable  to  pay  the  costs  that  the 
sheriff  shall  not  oollect  his  fee* 

In  regard  to  the  payment  of  the  fee  of  the  prosecuting 
attorney*  we  dlreot  your  attention  to  Section  56»3M>,  RSMO 
191)9*  which  section  states  s 

"The  prosecuting  attorney*  in  comities  of 
the  second*  third  and  fourth  olaasee*  shall 
charge  upon  behalf  of  the  oounty  every  fee 
that  accrues  in  his  office  and  receive  the 
same*  and  at  the  end  of  each  month*  pay  over 
to  the  oounty  treasury  all  moneys  colleoted 
by  him  as  feee*  talcing  two  receipts  therefor* 
one  of  whioh  he  will  Immediately  file  with 
the  clerk  of  the  oounty  court*  and  shall  at 
the  same  time  make  out  an  itemized  and  accur- 
ate list  of  all  fees  in  his  offloe  whioh  have 
been  collected  by  him*  and  one  of  all  fees  due 
his  office  which  have  not  been  paid*  giving 
the  name  of  the  person  or  persons  paying  or 
owing  the  same*  and  turn  the  same  over  to  the 
county  court*  stating  that  he  has  been  unable* 
after  the  exeroise  of  diligence*  to  oolleot 
the  part  unpaid*  said  report  to  be  verified 
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by  affidavit,  and  it  shall  be  the  duty  of 
the  oounty  oourt  to  cause  the  fees  unpaid 
to  be  collected  by  law*  and  to  oause  the 
sane  when  collected  to  be  turned  over  to 
the  oounty  treasury," 

From  the  above  seotlon  it  would  seem  to  be  dear  that  in 
suoh  situations  as  you  present,  the  prosecuting  attorney  should 
not  oolleot  his  fee,  as  it  is  his  duty  to  collect  on  behalf  of 
the  oounty  and  not  from  the  oounty, 

CONCLUSION 

It  is  the  opinion  of  this  department  that* 

1,  In  oases  where  a fine  has  been  assessed  against  a de- 
fendant and  the  defendant  is  unable  to  pay  the  costa  or  fine 
or  both,  and  serves  out  the  fine  In  jail,  or  where  a Jail 
sentenoe  is  assessed,  that  the  oounty  is  liable  for  the  #2,50 
magistrate  fee. 

2,  That  in  situations  suoh  as  are  set  forth  in  part  1 of 
this  conoluaion,  the  oounty  would  not  be  liable  to  pay  the  fee 
of  the  sheriff  or  the  prosecuting  attorney, 

Respeotfully  submitted. 


HUGH  ?.  WILLIAMSON 
Assistant  Attorney  General 


APPROVED I 


Attorney  General 


HFWab 


BANKS:  State  chartered  bank  in  solvent  condition  may,  with 

approval  of  Commissioner  of  Finance,  voluntarily  dis- 
solve under  provisions  of  general  and  business 
torpor ation  laws.  Chap,  351*  RSMo  194-9 • 


June  4-*  1952 


Honorable  H,  G.  Shaffner,  Commissioner 
Division  of  Flnanoe 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Hr.  Shaffner: 

The  following  opinion  is  rendered  in  answer  to  your 
request  which  reads  as  follows: 

"A  state  chartered  bank  is  now  con- 
sidering oeasing  business  and  has 
in  mind  the  dissolution  of  the  cor- 
poration. 

nXt  appears  the  only  sections  of  the 
statutes  which  provide  for  the  dis- 
solution of  a corporation  are  361 .4-60 
through  361.4-80,  General  and  Business 
Corporations,  found  on  page  2715*  Mis- 
souri Revised  Statutes,  1949 • 

"In  the  absence  of  provisions  for  dis- 
solution in  the  banking  law?,  may  we 
be  advised  how  to  proceed." 

The  reference  in  the  second  paragraph  of  your  request 
inadvertently  refers  to  Seotlons  361.460  to  361*4-80,  inclu- 
sive. RSMo  194-9*  Fo r the  purpose  of  this  opinion  it  is  as- 
sumed that  you  Intended  to  refer  to  3eotions  351*4-60  to 
351*4-80,  inclusive,  of  Chapter  351*  RSMo  194-9*  suoh  chapter 
being  known  as  The  General  and  Business  Corporation  Law  of 
Missouri. 

This  opinion  deals  solely  with  the  right  of  a solvent 
State  chartered  bank  to  voluntarily  dissolve  and  cease  bus- 
iness as  a banking  corporation,  and  in  no  respect  does  the 
opinion  deal  with  statutory  sale,  merger  or  consolidation 
of  a State  banking  corporation. 

A review  of  the  statutes  particularly  applicable  to 
State  banks , as  found  in  Chapter  362,  RSMo  194-9*  though 
found  to  contain  provisions  for  the  liquidation  of  insolvent 
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banks  and  for  statutory  sale,  merger  or  consolidation,,  does 
not  encompass  a situation  where  a solvent  bank  desires  to 
voluntarily  liquidate  and  surrender  its  corporate  charter. 

The  general  rule  touching  this  problem  Is  found  stated  in 
7 Am,  Jur . , Banks , See,  026,  as  follows: 

"Though  a bank  may  be  subject  to  regula- 
tion under  the  police  power  of  the  state, 
it  is  nevertheless  a private,  as  dis- 
tinguished from  a public,  corporation 
where  its  stock  is  owned  by  private  per- 
sons; it  owes  no  duty  of  public  service, 
and  hence  may  voluntarily  go  out  of  bus- 
iness and  liquidate  its  holdings.  Such 
right  exists  in  the  case  of  a savings 
bank  to  the  same  extent  aa  in  the  ease 
of  any  other  private  corporation.  It  is 
in  the  public  interest  to  have  savings 
banks  successful,  but  that  interest  is  no 
indication  of  public  right  to  have  them 
continue  to  do  business  while  they  remain 
successful.  Furthermore,  no  leglelative 
prohibition  of  a savings  bank  from  going 
out  of  business  so  long  as  it  is  solvent 
and  properly  managed  may  be  implied  from 
statutes  authorising  or  requiring  the 
liquidation  of  mismanaged  or  insolvent 
savings  banks." 

In  the  ease  of  Haight  v,  Stewart,  278  S.W,  1091*  220 
Ho,  App,  78,  the  Springfield  court  of  appeals  was  passing 
on  the  right  of  a State  chartered  bank  which  was  solvent, 
though  in  failing  condition,  to  liquidate  its  own  affairs 
and  pay  off  its  depositors  and  creditors  and  offset  dissolu- 
tion under  the  general  law  applicable  to  private  corporations. 
In  the  course  of  its  opinion  the  court  reviewed  the  case  of 
Koch  v,  Missouri  Lincoln  Trust  Company,  181  S.W,  and  the 
ease  of  Citizens  Trust  Company  v,  Tindle,  272  Mo,  68l,  199 
S.W,  1026,  and  in  sustaining  the  right  of  the  State  chartered 
bank  to  dissolve  under  the  general  law  applicable  to  private 
corporations  made  the  following  conclusions,  found  at  220  Mo, 
App,  l,e,  83: 

"Considering  the  Koeh  case  (supra)  and 
in  the  light  of  the  Citizens  Trust  Compaq 
case  (supra)  we  hold  that  a bank  which  is 
solvent,  although  in  a failing  condition. 
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has  authority  to  liquidate  its  own  affairs 
and  pay  off  its  depositors  and  creditors, 
at  least  when  so  directed  by  the  state 
banking  commissioner  as  in  this  case. 

This  is  in  harmony  with  the  spirit  of  the 
State  Banking  Act  as  we  interpret  it.  Af- 
ter the  depositors  and  creditors  have  been 
paid,  and  the  bank  has  closed  its  doors, 
there  is  nothing  pertaining  to  the  final 
dissolution  of  the  corporation  which  should 
require  action  from  the  banking  commissioner • 

The  whole  purpose  of  the  act  was  to  secure 
honest  and  economical  administration  of  the 
assets  of  the  bank  and  the  Trust  Company  case 
(supra)  so  holds.  That  purpose  hawing  been 
fulfilled  under  orders  from  the  banking  com- 
missioner, the  bank  should  have  authority 
to  secure  dissolution  in  the  most  expeditious 
and  inexpensive  way  possible.  Charging  possession 
merely  for  the  purpose  of  dissolution  would 
necessarily  entail  additional  expense  and  serve 
no  useful  purpose •" 

The  ruling  in  the  Haight  case  cited  above  serves  to 
draw  attention  to  the  duties  of  the  Commissioner  of  the 
Division  of  Finance  Insofar  as  he  is  to  safeguard  the  po- 
sitions of  depositors  and  creditors  of  banks  operating  under 
the  State  Banking  Act,  while  at  the  same  time  recognising  the 
right  of  a State  banking  corporation  to  dissolve  under  the 
general  and  business  corporation  lav  of  Missouri,  when  any 
such  bank  is  in  a solvent  condition. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  a State  char- 
tered bank  enjoying  a position  of  solvency  may,  with  the 
approval  of  the  Commissioner  of  the  Division  of  Finance, 
voluntarily  dissolve  and  extinguish  its  corporate  existence 
under  procedures  outlined  in  Chapter  351*  RSMot  194-9*  provid- 
ing for  the  voluntary  dissolution  of  general  and  business 
corporations . 

Respectfully  submitted. 


JULIAN  L.  0* MALLEI 
Assistant  Attorney  General 


APPROVED* 

A 


E.  TAILOR 
Attorney  General 
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BANKS : State  banks  may  issue  capital  notes  pursuant  to  authority 
contained  in  Sec.  3&2.120,  RSMo,  194-9*  though  no  impair- 
ment of  capital  exists. 
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Honorable  H.  G.  Shaffner 
Commissioner  of  the  Division  of  Finance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Shaffner: 

The  following  opinion  is  rendered  in  answer  to  your  in- 
quiry reading  as  follows: 

"Several  state  chartered  banks  have  indi- 
cated that  they  would  like  to  issue  capi- 
tal notes  in  order  to  further  strengthen 
their  capital  accounts.  Chapter  362,  spec- 
ifically Section  362.120,  makes  certain 
provisions  under  which  capital  notes  may 
be  issued. 

Kindly  render  an  opinion  relative  to 
whether  or  not  a state  chartered  bank 
may  issue  capital  notes  when  their  is 
no  impairment  of  capital."  feM-u- 

Section  362.120,  RSMo,  194-9*  provides  as  follows: 

"1.  Any  bank  or  trust  company  organized 
under  the  laws  of  this  state  may,  through 
action  of  its  board  of  directors  and  with- 
out requiring  any  action  by  stockholders, 
with  the  written  consent  of  the  finance 
commissioner,  issue  and  sell  at  not  less 
than  par  Its  capital  notes. 

2.  If,  at  the  time  of  the  issuance  of 
such  capital  notes  the  capital  of  such 
bank  or  trust  company  is  impaired,  and 
there  shall  have  been  Issued  and  sold 
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eapltal  notes  of  auoh  bank  or  trust 
company  in  accordance  with  the  provl- 
sions  of  sections  362.120  to  362.135* 
in  an  amount  equal  to  or  more  than  the 
impairment  of  the  capital  of  such  bank 
or  trust  company,  as  found  by  the  com- 
missioner of  finance,  then  the  capital 
of  such  bank  or  trust  company  shall  for 
all  purposes  be  deemed  to  be  restored 
and  unimpaired. 

3.  Such  capital  notes  may  be  sold  for 
cash  or.  with  the  written  consent  and 
approval  of  the  commissioner  of  finance, 
for  property  and  they  shall  be  of  a na- 
ture specified  in.  and  conform  to.  the 
requirements  of  the  several  provisions 
of  sections  362.120  to  362. 135 •" 

The  power  to  issue  capital  notes  with  the  written  consent 
of  the  Commissioner  of  the  Division  of  Finance,  is  clearly  re- 
flected in  sub-paragraph  1 of  the  above  quoted  section,  and 
sub-paragraph  2 of  said  section  definitely  discloses  that  the 
issuance  of  such  capital  notes  does  not  require,  as  a condi- 
tion precedent,  that  an  impairment  of  capital  exists. 

Section  362.125.  RSMo.  194-9.  provides,  in  part,  as  follows: 

"1.  Such  capital  notes  shall  be  in 
such  denominations  and  the  holders 
thereof  shall  be  entitled  to  such  an- 
nual return  thereon  not  exceeding  six 
per  cent  as  the  board  of  directors  of 
such  bank  or  trust  company  may  determine. 

Such  capital  notes  shall  provide  that  they 
may  be  retired  at  such  time  or  times  and 
in  such  manner  as  may  be  fixed  by  the  board 
of  directors  of  the  bank  or  trust  company, 
but  in  no  event  later  than  twenty  years 
after  the  date  of  their  authorisation;  pro- 
vided, however,  that  no  bank  or  trust  company 
shall  retire  such  capital  notes  if  by  such 
retirement  an  Impairment  of  its  capital  will 
be  created. 

Such  capital  notes  shall  at  the  time 
of  their  issuance  be,  and  shall  at  all 
times  thereafter  remain,  subordinate  in 
rank  and  subject  to  the  prior  payment 
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of  all  of  the  debts  and  obligations  of 
sueh  bank  or  trust  company  except  certifi- 
cates of  Indebtedness  heretofore  issued, 
and  such  bank  or  trust  company  may,  for 
the  security  and  protection  of  the  holders 
of  such  capital  notes,  agree  upon  such 
restriction  upon  the  distribution  or  pay- 
ment of  dividends,  on  its  capital  stock 
as  the  board  of  directors  may  decide; 
provided,  however,  that  subject  to  the 
provisions  of  sections  362.315#  relating 
to  banks,  and  section  363*4-70,  relating 
to  trust  companies,  such  capital  notes 
and  accrued  return  thereon  may  be  retired 
in  whole  or  in  part,  with  the  written  ap- 
proval of  the  commissioner  of  finance  upon 
his  determining  that  the  proposed  retire- 
ment of  such  capital  notes  will  not  result 
in  an  impairment  of  the  capital  of  such 
bank  or  trust  company  to  any  extent  what- 
ever, notwithstanding  the  debts  or  obliga- 
tions of  suoh  bank  or  trust  company  which 
are  senior  in  rank  to,  and  are  entitled  to 
priority  of  payment  over,  such  capital  notes, 
have  not  been  paid." 

The  manner  in  which  capital  notes  are  to  be  issued  and 
their  established  priority  of  payment  as  outlined  in  the  above 
quoted  excerpts  from  Section  3o2.125#  RSMo,  194-9#  disclose  that 
the  Issuance  of  capital  notes  by  a banking  institution  is  noth- 
ing more  or  less  than  an  exercise  of  a bank* a power  to  borrow 
money. 

In  Singling  v.  Kohn,  6 Mo.  App.  333#  l*c.  335  we  find  the 
following  rule  stated: 

"The  charter  gave  to  the  corporation  general 
banking  powers  in  terms  sueh  as  are  usually 
employed  for  that  purpose.  Sess.  Acts  1657# 
p.  64-2,  sect.  6.  Nothing  is  said  about  bor-* 
rowing  money.  But  it  is  elementary  law  that 
a corporation  may  exercise  any  unforbldden 
power  which  is  necessary  to  carry  into  effect 
the  powers  specially  granted.  It  would  be  a 
strange  limitation  of  the  authority  to  purchase 
exchanges,  or  to  loan  money,  which  should  deny 
a simple  means  of  obtaining  occasional  supplies 
for  the  purpose.  A specific  authority  to  borrow 
money  rarely,  if  ever,  appears  in  any  bank 
charter.  It  has  always  been  esteemed  a necessary 
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and  Inherent  privilege.  Inseparable  from 
the  exerelae  of  banking  functions . With- 
out it  no  bank,  however  ample  its  assets, 
could  at  times  avoid  insolvency.  Curtis 
v.  Leavitt,  15  S.  Y.  9.* 

In  Cantley  v.  Drainage  District  2 S.  w.  (2d)  607,  318  Mo. 
1120,  l.e.  1132,  we  find  the  following  language: 

"That  the  bank  Itself  can  borrow  money 
and  pledge  its  notes  as  security  for  the 
payment  thereof  cannot  be  questioned. 

It  is  done  every  day  in  the  commercial 
world.  Hot  is  there  any  limitation  as 
to  the  person  or  corporation  from  whom 
it  may  borrow.  When  we  say  that  banka 
cannot  borrow  money  we  have  gutted  the 
modern  banking  business.  When  we  say 
that  the  bank  can  borrow  money,  we  mean 
when  acting  through  its  board  of  direc- 
tors, and  the  authority  given  by  such 
board  of  directors  to  other  agents  of 
the  bank.” 

Under  the  provisions  of  Section  362.120,  RSMo,  194-9  it  is 
not  necessary  to  rely  on  any  general  or  implied  powers  of  banks 
for  authorisation  to  issue  capital  notes,  for  the  statute  ex- 
pressly confers  the  power,  to  be  exercised  when  written  authori 
cation  is  given  by  the  Commissioner  of  the  Division  of  Finance. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  State  chartered 
banks  in  Missouri  may,  pursuant  to  express  authority  contained 
in  Section  362.120,  RSMo,  1949*  issue  capital  notes  though  no 
impairment  of  capital  exists.* 

Respectfully  submitted. 


JULIAN  L.  O'MALLEY 
Assistant  Attorney  General 


APPROVED! 

JTTr TAYLOR 
Attorney  General 
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August  25,  1952 


Major  General  A.  D.  Sheppard 
The  Adjutant  General  or  Missouri 
Jefferson  City,  Missouri 
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Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

" . "Under  provisions  of  Public  Law  829, 

80t.h  Congress,  the  State  of  Missouri 
acquired  a portion  of  the  former 
Jefferson  Barracks  Military  Reservation, 
together  with  the  improvements  within 
the  perimeter-  of  the  area  acquired  except 
telephone,  electrical,  sewage  and  v/ater 
distribution  systems.  The  area  was  ac- 
quired for  the  use  of  the  military  forces 
of  the  state,  and  one  of  the  conditions 
of  the  deed  v;as  that  for  a period  of 
tv/enty  years  it  must  be  used  primarily 
for  the  training  and  maintaining  of  the 
civilian  components  of  the  Armed  Forces 
of  the  United  States  and  the  State  of 
Missouri,  and  for  no  other  purpose. 

“However,  said  deed  also  contained  a 
second  provision  to  the  effect  that  the 
State  nor  its  assigns  v.rill  sell,  lease 
or  otherwise  dispose  of  any  of  the  prop- 
erty within  the  period  of  twenty  years 
from  the  date  of  the  deed  without  first 
obtaining  the  written  consent  of  the 
General  Services  Administrator  or  his 
successor  in  function.  For  your  informa- 
tion a copy  of  the  Quitclaim  Deed  trans- 
ferring the  property  to  the  State  is 
attached  hereto. 
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“Some  of  the  buildings  acquired  through 
this  transfer  have  never  been  used-  since 
they  were  acquired  by  the  State  and  stood 
vacant  for  an  unknown  period  of  time 
prior  to  the  acquisition  by  the  State. 

The  property  acquired  has  primarily  been 
used  as  a base  for  the  maintenance  and 
training  of  elements  of  the  Missouri  Air 
National  Guard,  however,  the  development 
of  these  units  had  not  reached  the  point 
where  all  of  the  structures  located  on 
this  property  were  required -for  their  use 
when  they  were  ordered  back  into  the  Active' 
Military  Service  of  the  United  States  at 
various  dates  between  1 March  1951  and  1 
November  1951*  As  a result  of  this  and  the 
period  of  rebuilding  that  will  be  necessary 
after  their  return  to  the  State,  it  vri.ll  be 
at  least  from  three  to  four  years  before 
all  of  the  structures  in  this  property- will 
be  required  primarily  for  the  organization, 
maintenance  and  training  of  said  military 
forces. 

"On  or  about  29  May  an  application  was  re- 
ceived from  the  Most  Reverend  Joseph  E. 

Ritter,  Archbishop  of  St.  Louis,  for  the 
use,  of  Buildings  Nos.  27  and  2?A  for  a 
period  of  two  years  as  high  school  facili- 
ties in  conjunction  with  the  school  the 
Archdiocese  is  now  ope  ratine  just  across 
the  street  in  Building  No.  67  which  they 
obtained  from  the  War  Assets  Administration. 

"After  a period  of  correspondence,  an  agree- 
ment was  reached  that  the  Archdiocese  of 
St.  Louis  would  accept  these  structures  in 
•as  is*  condition,  and  in  lieu  of  cash  rental 
for  the  use  of  said  structures,  agreed  to  do 
at  its  own  expense  all  repairs  and  conditioning 
necessary  to  make  such  buildings  suitable  for 
use,  and  at  the  end  of  the  period  to  return 
them  to  the  State  in  condition  equal  or  su- 
perior to  that  in  which  received. 
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"This  would  relieve  the  State  of  repair  ; 

and  maintenance  costs  which  it  is  esti- 

mated  v/ould  be  not  less  than  $10,000.00  •:!.  . 

during  the  period  of  proposed  use.  A Y;‘: 

copy  of  the  proposed  Right  of  Entry,  Use  hr’ 

and  Occupancy  is  enclosed  herev/ith  for 
‘ your  information  and  review.  ’./*K  • - 

“Under  the  restriction  in  the  deed  men- 
tioned  in  the  second  paragraph  of  this  . 

letter,  clearance  has  been  received  from 
the  Administrator,  General  Services  ' ' ; 

Administration,  to  the  proposal  to  grant  Y". 

a Right  of  Entry,  Use  and  Occupancy  under 
terms  indicated.  A copy  of  the  correspond- 
ence between  this  office  and  the  General  ’ < 

Services  Administrator  is  likewise  enclosed 
for  your  information. 

♦ .f  ■ ‘ * ’••  •, 

“An  opinion  is  requested  as  to  whether  in  Y.Y. 

• - the  circumstances  as  outlined  above  as  set 

.forth  in  the  enclosures  hereto,  the  Adjutant 
. General  has  the  legal  right  and.  authority  ’ ; 

under  the  Constitution  and  laws  of  Missouri 
to  execute  such  a Right  of  Entry,  Use  and 
Occupancy,  Also,  if  your  answer  is  in  the  • . - 

affirmative,  whether  the  execution  of  such 
Right  of  Entry,  Use  and  Occupancy  v/ould  in 
, anyway  jeopardize  the  title  of  the  State 

to  the  property  covered  by  enclosed  Quitclaim 

deed.  •• 

"In  view  of  the  early  beginning  of  the  school 
season,  it  v/ould  be  appreciated  if  this  matter 
could  be  given  priority  and  an  opinion  supplied 
at  an  early  date."  * . 

The  general  rule  as  given  In  1^9  Am.  Jur.  270,  Section  57* 
is  as  follows : • . r 

“ * the  state  may,  as  it.  sees  fit,  sell 
or  dispose  of  property  real  or  personal  which 
it  holds  in  a proprietary  capacity  as  any 
private  owner  of  property  may.  •:;* 

There  are  no  Missouri  cases  upon  this  particular  proposi- 
tion, but,  as  pointed  out,  the  rule  in  other  states  is  that  a 
state  may  acquire  real  or  personal  property  by  conveyance,  gift, 
or  otherwise,  and  sell  or  dispose  of  it  as  it  sees  fit.  Adkins  v. 
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Kalter,  171  Ark.  1111,  287  S.W.  388;  State  v.  Corson,  67  N.J.L. 
178,  50  A.  780;  South  San  Joaquin  Irrig.  Dlst.  v.  Neumiller, 

2 Cal.  (2d)  i^.85,  l\2.  P.  (2d)  64 • See  also  Annotation  in  169  A.L.R., 
page  1399*  • ; . 

As  pointed  out  in  your  request,  the  State  of  Missouri  at 
the  present  time  does  not  have  any  use  for  the  structures  in 
question,  and  by  leasing  the  same  to  the  St.  Louis  Archdiocese 
the  state  would  be  relieved  of  repair  and  maintenance  cost  which 
it  is  estimated  would  be  not  less  than  ^10,000  during  the  period 
of  the  proposed  use. 

A similar  situation  arose  in  the  case  of  Heger  v.  City  of 
St.  Louis,  323  Mo.  103,  20  S.W.  ^2d)  665,  wherein  it  was  ques- 
tioned whether,  the  city  of  St.  Louis  could  lease  property- 
acquired  for  a park  until  plans  could  be  formulated  and  neces- 
sary funds  procured  for  the  establishing  of  the  park.  Our 
Supreme  Court  said,  S.W.  (2d)  l.c6  668,  669:  V : 

11  a w The  commissioners  simply  found  them- 
• selves  in  possession  of  property  which  could 
not  immediately  be  devoted  to  the  use  for 
which  it  had  been  condemned.  The  buildings 
were  valuable  and  it  was  thought  that  some 
of  them  might  be  adapted  to  legitimate  park 
uses.  If  not,  some  disposition  might  be  made 
- of  them  that  would  salvage  more  of  their 
• value  than  to  wreck  them.  Some  time  was 
needed  to  formulate  plans  as  well  as  to  pro- 
cure funds  for  the  conversion  of  the  newly 
• ' acquired  property  in  harmony  with  the  existing 

park  of  which  it  was  to  form  a part,  so  that 
the  whole  might  best  serve  the  public  and 
carry  out  the  purpose  for  which  it  was  estab- 
lished. It  is  not  unreasonable  that  these 
matters  Should  require  some  time  and  careful 
consideration  by  the  board.  In  the  meantime  ; • 

it  would  have  been  unwise  to  let  the  houses 
deteriorate  by  remaining  vacant.  To  have 
them  occupied  by  responsible  tenants  and  thus 
cared  for  while  at  the  same  time  producing 
some  revenue  which  inured  to  the  benefit  of 
the  public,  rather  than  allow  them  to  remain 
vacant  and  depreciate  in  value  or  expend  the 
public  funds  in  employing  a caretaker,  was 
but  the  exercise  of  sound  business  judgment. 

We  are  not  persuaded  that  such  action  is  op- 
posed to  sound  public  policy." 


Major  General  A.  D.  Sheppard 


Again  in  Harris  v.  City  of  St*  Louis,  233  Mo.  App.  911*. 
ill  S.W.  (2d)  995*  the  St.  Louis  Court  of  Appeals  said,  in 
regard  to  the  right  of  the  city  of  St.  Louis  to  rent  the  munic- 
ipal auditorium  to  private  persons,  S.W.  (2d)  l.c.  999 i 

. " * It  is  the  law  generally  that  a City 

-■when  it  owns  property  that,  for  a time,  cannot 
"be  used  for  a strictly  public  purpose  may  rent 
it  for  private  uses.  -:*<? 

iherefore,  under  the  above  authority  we  believe  that  the 
ustate  may  lease  the  buildings  which  it  owns  at  Jefferson  Barracks 
if  at  the  present  time  there  is  no  use  which  can  be  made  of  such 
-buildings  by  the  state.  _ ■ 

TThile  the  technical  designation  of  the  contract  between 
-the.  state  and  archdiocese  is  a "Right  of  Entry,  Use  and  Occupancy," 
-3ftill  in  view  of  the  fact  that  the  archdiocese  will  make  repairs,  . 
it  is  in  essence  a lease.  It  Is,  therefore,  our  view  that  the 
.’State  of  Misso'uri  has  legal  right  and  authority  under  the 
...Constitution  and  laws  of  Missouri  to  execute  such  "Right  of 
-Entry,  Use  ana  Occupancy."  _ . r y.  ■' 


• CONCLUSION 

• it  is,  therefore,  the  opinion  of  this  department  that 
-the  State  of  Missouri  may  execute  a "Right  of  Entry,  Use  and 
-Occupancy"  of  said  buildings  to  the  Archdiocese  of  St.  Louis 
for  the  use  of  buildings  Nos.  27  and  27A,  located  at  Jefferson 
.Barracks,  and  that  the  execution  of  such  "Right  of  Entry,  Use 
.and  Occupancy"  would  in  no  way  jeopardize . the  title  of  this* 
mstate  to  such. property. 


. - ~ , i - * ■« 
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SCHOOLS:  Teacher  is  not  re-employed  when  school*  fkix^/a 

. votes  not  to  re -employ  teacher  and  written 
' notice  ia  given  to  teacher,  sighed  by  president 
and  secretary  of  board* 


Honorable  William  E.  Seay 
Prosecuting  Attorney 
Dent  County 
Salem,  Missouri 


Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this 
department,  which,  in  part,  reads: 

"A  matter  has  been  presented  to  this 
office  on  which  I will  appreciate  your 
opinion.  A Bchool  board  of  six  members, 
but  with  only  five  in  attendance,  failed 
to  re-hire  a teacher  who  Is  under  contract 
for  the  present  year.  The  motion  upon 
which  the  vote  was  taken  provided  that  all 
teachers,  except  this  one,  ue  re-employed 
for  the  coming  1952-53  school  year,  and 
that  this  one  be  notified  prior  to  April  15, 
1952,  that  she  had  not  been  re-employed. 

Tliis  motion  was  lost  on  a vote  to  two  »yesr 
and  three  »no, ' A later  motion  was  made 
to  re-employ  all  teachers  except  this  one. 
This  motion  carried,  but  it  is  pointed  out 
that  this  motion  omitted  the  requirement 
that  this  teacher  be  notified.  Subsequently 
a motion  was  made  that  this  teacher  be  re- 
employed  on  which  the  vote  stood  three  •yes* 
and  two  ’no'  and  the  motion  was  lost  because 
a majority  of  the  entire  membership  of  the 
ooard  was  not  cast  in  favor  of  the  motion. 

"Later,  but  prior  to  the  15 th  of  April,  a 
notice  was  given  ±0  this  teacher  advising 
her  in  writing  that  she  had  not  oeen  re- 
employed for  the  coming  year.  This  notice 


Honorable  William  E.  Seay 


was  signed  by  the  President  and  the 
Secretary  of  the  board  and  was  intended 
to  comply  with  the  requirements  of  Sec* 

163,090  RSM  19lf9, 


•ft  -ft  "ft  •’ft 

"Since  that  time,  this  teacher  has  written 
a letter  to  the  Board  asserting  her  right 
to  teach  during  the  coming  year  since  she 
considers  herself  re-hired,  and  that  she 
will  demand  payment  of  her  salary  from  the 
treasury  of  the  district, 

"I  will  appreciate  it  very  much  if  you  can 
render  your  opinion  of  this  subject  and 
advise  as  whether  dr  not  you  consider  her 
re-employed  or  not," 

To  analyse  the  action  taken  by  the  sohool  board  with 
reference  to  the  hiring  of  teachers,  it  appears  from  the  facts 
which  you  have  presented  that  the  school  board,  in  its  meeting 
where  five  members  were  in  attendance,  took  up  and  voted  on 
three  separate  motions. 

The  first  motion  was  to  employ  all  teachers,  except  the 
on®  in  question,  for  the  coming  1952-53  sohool  year,  and  that 
this  one  be  notified  prior  to  April  15,  1952,  that  she  had  not 
been  re-employed.  This  first  motion  did  not  carry.  Conse- 
quently no  teachers  were  re-employed  for  the  coming  school  year. 

The  second  motion  presented  to  the  board  was  to  re-employ 
all  teachers,  except  the  one  in  question.  Nothing  was  contained 
in  this  motion  with  regard  to  giving  the  particular  teacher 
notice  that  she  was  not  re-employed.  As  you  have  stated  in  your 
letter,  this  second  motion  carried.  Consequently  the  school 
board  manifested  a clear  Intent  to  re-employ  all  teachers,  ex- 
cept the  on©  la  question# 

A third  motion  wa s presented  to  re-employ  the  teaoher  who 
had  been  excepted  in  the  previous  motions.  This  motion  did  not 
carry  because  a majority  of  the  entire  membership  of  the  board 
was  not  cast  in  favor  of  the  motion. 

In  this  connection  Section  165*320,  RSMo  19l|9»  in  part, 
provides  t 
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Honorable  William  S',  Seay 


*'  ■»  -»  <«•  A majority  of  the  board  shall 
constitute  a quorum  for  the  transaction 
of  business,  but  no  contract  shall  be  let, 
teacher  employed,  bill  approved  or  warrant 
ordered  unless ' a majority  of  the  whole 
board  shall  vote  therefor,  iTT?’ 

(Emphasis  oursTJ 

Thereafter,  and  prior  to  April  15,  1952,  a written  notice 
was  given  to  the  fceaeher  in  question,  signed  by  the  president 
and  secretary  of  the  school  board,  advising  her  that  she  had 
not  been  re-employed  for  the  coming  year,.  It  appears  that  the 
question  which  you  undertake  to  present  is  whether  or  not  it 
was  necessary  for  the  school  board,  after  voting  not  to  re- 
employ the  particular  teacher,  to  also  vote  on  the  question  of 
giving  her  notice  as  to  her  lack  of  re-employment. 

With  regai’d  to  the  hirihg  of  teachers,  the  law  is  mandatory 
In  requiring  a vote  of  the  school  board,  and  as  provided  in 
Section  165.320,  supra,  no  teacher  may  be  employed  unless  a 
majority  of  the  whole  board  shall  vote  therefor. 

Where  a teacher  has  been  originally  employed  under  a pre- 
vious contract,  Section  163,090,  RSMo  19^9,  requires  written 
notification  be  given  a teacher  on  or  before  April  15  of  the 
year  in  which  the  contract  in  force  expires  of  her  re-employ- 
ment or  lack  thereof.  The  statute  requires  the  school  board 
to  give  such  notice,  and  failure  to  do  so  constitutes  re-em- 
ployment  of  the  teacher  on  the  same  terms  as  provided  in  the 
contract  of  the  current  fiscal  year.  Thus  Section  163*090,  In 
part,  provides: 

n it  # It  shall  be  the  duty  of  each  and 
every  board  having  one  or  more  teachers 
under  contract  to  notify  eaoh  and  every 
such  teacher  in  writing  concerning  his  or 
her  re -employment  or  lack  thereof  on  or 
before  the  fifteenth  day  of  April  of  the 
year  in  which  the  contract  then  in  force 
expires.  Failure  on  the  part  of  a board 
to  give  such  notice  shall  constitute  re- 
employment on  the  same  terms  as  those 
provided  in  the  contract  cf  t he  current 
fiscal  year | ww 
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Honorable  william  E*  Seay 


While  the  statute  requires  the  board  to  give  such  notice, 
we  do  not  believe  the  statute  requires  the  board  to  vote  on  the 
question  of  giving  the  notice*  In  other  words,  the  matter  of 
giving  notice  is  an  automatic  requirement  of  the  law  and  is  not 
a matter  about  which  the  sohool  board  can  exercise  a choice  or 
discretion  by  voting  thereon. 

To  otherwise  construe  the  statute  could  result  in  an  absurd 
situation  if  a school  board  voted  not  to  re-employ  a teacher  and 
then  voted,  either  in  the  same  motion  or  a separate  motion,  not 
to  give  the  teacher  notice  of  her  lack  of  re-employment  as  re- 
quired by  law,  knowing  that  failure  to  do  so  did  constitute 
re -employment.  In  such  an  Instance  the  board  in  one  motion  would 
be  voting  not  to  re-employ  the  teacher  and  in  the  other  motion 
would,  in  effect,  vote  to  re-employ  the  teacher. 

Under  the  facts  you  have  presented  the  school  board,  in  its 
vote  on  the  second  motion,  clearly  decided  not  to  re-employ  the 
teacher  in  question. 

The  written  notice  given  subsequently  was  signed  by  the 
president  and  secretary  of  the  school  board,  and  as  you  state 
in  your  letter  was  intended  to  comply  with  the  requirements  of 
Section  163,090,  supra.  Therefore,  we  can  only  assume  that  the 
written  notice  was  given  with  the  knowledge  and  acquiescence  of 
the  school  board  for  the  purpose  of  notifying  the  teaoher  of  the 
board’s  action  relative  to  her  continued  employment*  The  notice 
was  signed  by  the  proper  officials  of  the  school  board,  and  w© 
therefore  believe  that  there  was  a substantial  compliance  with 
the  statute, 

A case  somewhat  in  point  is  Peter  v.  Kaufmann,  327  Mo,  9l5» 
38  S*W«  (2d)  10o2,  In  that  case  a school  election  wherein  a 
school  levy  was  voted  was  being  attacked  on  the  theory  that  no 
proper  notice  had  been  given.  Notices  of  the  election  were 
actually  posted  by  the  secretary  of  the  school  board,  but  it 
was  contended  that  since  the  school  board  did  not  specifically 
order  the  notices  posted  they  were  improper  and  of  no  effect. 

In  ruling  on  the  question  the  court,  at  S.W.  l.a.  106If,  said: 

"As  to  plaintiff’s  contention  that  no 
proper  notice  had  been  given  embodying 
these  propositions  to  be  voted  on  at  the 
annual  meeting  in  April,  1927#  at  which 
meeting  these  levies  were  voted,  his  con- 
tention seems  to  be  only  that  the  school 
board  did  not  specifically  order  notices 
to  be  posted  embodying  these  propositions 
to  be  voted  on,  « # # 
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Honorable  William  E.  Seay 


"It  is  true  that  the  minutes  of  the  board 
meeting  on  March  1*1927*  do  not  Bhow  a 
formal  order  of  the  board  directing  the 
secretary  of  the  board  to  post  these  notices, 
or  prescribing  what  the  notices  should  con- 
tain* but  we  decline  to  hold  that  this  is 
a fatal  defect.  «■  «■ 

Other  cases  where  a similar  situation  was  being  considered 
by  the  court,  and  where  the  court  ruled  as  it  did  in  the  above 
oase*  are  Breunlnger  v.  Hill,  277  Mo.  239,  210  3.W.  67,  and 
Lowland  Sohool  Dist.  No.  32  v.  Wooldridge  School  Dist.  No.  34* 
216  S.W.  (2d)  545. 

Under  the  facts  you  have  presented  the  school  board  voted 
not  to  re-employ  the  teacher,  and,  as  the  court  in  the  above 
case  deoided,  we  do  not  think  it  was  necessary  for  the  school 
board  to  make  a formal  order  or  adopt  a formal  motion  directing 
the  president  and  secretary  of  the  board  to  give  written  notice 
to  the  teacher  of  the  board’s  action. 


CONCLUSION 


In  the  premises,  it  is  the  opinion  of  this  department  that 
when  the  board  of  directors  of  a school  district  votes  not  to 
re-employ  a teacher  and  written  notice  is  given  to  the  teacher 
on  or  before  April  1 £ of  the  board's  action,  signed  by  the 
president  and  secretary  of  the  board,  the  teacher  is  not  re- 
employed for  the  following  school  year.  No  formal  order  or 
motion  by  the  school  board  directing  the  president  and  secretary 
to  give  written  notice  to  the  teacher  of  the  board's  action  Is 
required. 


Respectfully  submitted. 


RICHARD  P.  THOMPSON 
Assistant  Attorney  General 


RFTtml 


.i  V PAUPERS : 
COUNTY  COURT: 
DIVISION  OF  ’WELFARE : 


County  court  may  designate  county  .}p 
welfare  director  as  its  agent  to 
distribute  county  pauper  fund. 


. r 


Honorable  Samuel  E.  Semple 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Mr.  Semple  t 

Thia  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reada  aa  follows i 

"The  County  Court  of  Randolph  County  haa 
been  advised  by  the  office  of  the  State 
Auditor  that  the  payments  to  the  Randolph 
County  Welfare  Office  for  the  care  of  in- 
digent people  in  this  county  la  improper. 

"The  County  Court  in  thia  county  haa  for 
the  past  fifteen  years  paid  the  money 
necessary  for  the  care  of  siok  and  indi- 
gent people  to  the  Randolph  County  Welfare 
Office  and  their  agency,  in  turn,  spends 
this  money  for  the  care  of  these  people, 

A representative  of  the  state  Auditor's 
office  advise^  two  members  of  the  County 
Court  recently  that  such  payments  for  the 
care  of  Indigent  people  were  not  proper 
where  the  money  was  not  paid  direct  but 
paid  to  the  Welfare  Office  for  them  to 
administer, 

"I  would  like  to  obtain  an  opinion  from 
your  office  as  to  whether  this  procedure 
is  improper  or  not." 


Honorable  Samuel  E,  Semple 
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Section  207.060,  RSMo  19if9,  provide#,  in  part,  a#  follow#: 

"1,  The  director  of  welfare  shall  establish 
a county  office  in  every  county,  which  shall 
be  in  the  charge  of  a county  welfare  director 
who  shall  have  been  a resident  of  the  Btate 
of  Missouri  for  a period  of  at  least  five 
years  and  whose  salary  shall  be  paid  from 
funds  appropriated  for  the  division  of  wel- 
fare, 

"2.  For  the  purpose  of  establishing  and 
maintaining  county  offices,  or  carrying  out 
any  of  the  duties  of  the  division  of  welfare, 
the  director  of  welfare  may  enter  into  agree- 
ments with  any  political  subdivision  of  this 
state,  and  as  a part  of  such  agreement,  may 
accept  moneys,  services,  or  quarters  as  a 
contribution  toward  Idle  support  and  mainte- 
nance of  such  county  offices.  Any  funds  so 
received  shall  be  payable  to  the  state  col- 
lector of  revenue  and  deposited  in  the  proper 
special  account  in  the  state  treasury,  and 
become  and  be  a part  of  state  funds  appro- 
priated for  the  use  of  the  division  of  welfare,” 

From  your  request,  and  from  facts  ascertained  supplementary 
thereto,  it  appears  that  the  County  Court  of  Randolph  County  does 
not  wish  to  follow  the  plan  set  forth  in  paragraph  2 of  Section 
207.060,  supra,  but  rather  wishes  to  designate  the  county  welfare 
director  as  the  court »s  agent  in  the  distribution  of  the  pauper 
fund  of  the  county. 

This  department,  in  an  opinion  rendered  by  a former  Attorney 
General  on  November  12,  19 3 if,  held  that  the  county  court  cannot 
delegate  its  duty  in  respect  to  the  care  for  the  poor  to  any  other 
organisation.  The  basis  of  that  holding  was  that  the  statutes 
had  imposed  upon  the  county  court  the  duty  to  care  for  the  poor 
and  that  such  duties  cannot  be  delegated.  What  was  said  therein 
seta  forth  the  correct  statement  of  law  insofar  as  the  facts 
therein  were  concerned. 

An  officer  to  whom  a discretion  is  entrusted  cannot  delegate 
the  exercise  thereof.  State  ex  rel,  skrainka  Const.  Co,  v.  Reber, 
226  Mo.  229,  126  S,W.  397$  Matthews  v,  Alexandria,  08  Mo.  115>j 
lf6  C.  J.  1033.- 
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Honorable  Samuel  E.  Semple 


Section  205.580,  RSMo  1949*  provides  aa  follows* 

"Poor  persons  shall  be  relieved,  maintained 
and  supported  by  the  county  of  which  they 
are  inhabitants 

Section  205.610,  RSMo  1949*  provides* 

"The  county  court  of  each  county,  on  the 
knowledge  of  the  judges  of  such  tribunal, 
or  any  of  them,  or  on  the  information  of 
any  magistrate  of  the  county  in  which  any 
person  entitled  to  the  benefit  of  the  pro* 
visions  of  sections  205*580  to  2 Q5.76o 
resides,  shall  from  time  to  time,  and  as 
often  and  for  as  long  a time  a a may  be 
necessary,  provide,  at  the  expense  of  the 
county,  for  the  relief,  maintenance  and 
support  of  such  persons.” 

Under  the  above  provisions  the  duties  are  imposed  upon  the 
county  court  to  provide,  at  the  expense  of  the  county,  for  the 
support  of  the  poor.  This  is  a discretionary  duty  imposed  upon 
the  county  court  which  cannot  be  delegated  under  the  authorities 
cited  above. 

However,  it  is  further  the  rule  in  this  state  that  an 
officer  "after  he  has  himself  exercised  the  discretion  » » * 
may,  under  proper  conditions,  delegate  to  another  the  perform- 
ance of  a ministerial  act  to  evidence  the  result  of  his  own 
exercise  of  the  discretion."  State  ex  rel.  Skrainka  Const.  Co. 
v.  Reber,  supra. 

While  under  the  above  rule  the  duty  of  providing  for  the 
poor  of  the  county  is  Imposed  upon  the  county  court,  still  the 
carrying  out  of  the  ministerial  functions  of  such  duty  may  be 
delegated  to  an  agent  of  the  county  court.  Therefore,  if  the 
county  court  desires  to  designate  a county  welfare  director  as 
its  agent  in  carrying  out  such  functions,  then  such  delegation 
is  proper  and  legal.  The  moneys  so  spent  at  no  time  become 
state  moneys,  but  remain  county  moneys  to  be  spent  under  the 
supervision  of  the  county  court  by  the  county  welfare  director. 


Honorable  Samuel  E*  Semple 


Conclusion* 


It  is  therefore  the  opinion  of  this  department  that  the 
county  court  may  appoint  the  oounty  welfare  director  as  its 
agent  in  carrying  out  the  ministerial  functions  relating  to 
the  distribution  of  the  pauper  fund  under  the  direction  of  the 
county  court. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED* 
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MOTOR  VEHICLES:  Section  302.010,  et  seq.,  does  not 

CHAUFFEUR  * S LICENSE:  require  contractor  driving  own  truck 

to  work  to  have  chauffeur's  license. 


April  23,  1952 


Honorable  William  Siefert,  Representative 
6025  Arthur  Avenue 
St.  Louie,  Missouri 

Dear  Sir* 

You  have  requested  an  opinion  of  this  department,  as 
follows : 


FILED 


"I  would  like  to  have  an  opinion  from  you 
in  reference  to  the  new  drivers  license 

law. 

"People  who  have  bought  individtial  driver's 
lioena,;  for  a small  or  pickup  truck  used 
in  going  back  and  forth  to  their  work  and 
also  carrying  their  own  material  used  in 
their  work  are  being  stopped  by  the  St. 

Louis  Police  and  required  to  buy  a 
chauffeurs  license  also. 

"Section  302.010  referring  to  chauffeurs 
licenses  seems  to  be  for  motor  vehicles 
in  use  for  transportation  of  persons  and 
property  and  receiving  compensation  for 
such  service.  Is  there  A SECTION  IN  THE 
BILL  PERTAINING  TO  THE  individual  truck 
owner  to  buy  a chauffeurs  license  for  his 
own  truck  used  in  connection  with  his 
business. 

"The  snail  trucks  I have  reference  to  are 
not  for  hire  but  only  to  carry  workers 
and  their  material  to  their  place  of  work, 
for  example,  a painting  contractor  driving 
his  own  truck." 

We  have  examined  the  present  statutory  requirements  for 
chauffeurs  licenses  and  find  that  Section  302.010,  effective 
January  1,  1952*  to  be  in  part,  as  follows* 


Honorable  l 1111 am  Siefert 


”(1)  ‘Chauffeur*,  an  operator  who  operates 
a motor  veh'cle  in  the  transportation  of 
persons  or  property,  and  who  receives 
compensation  for  such  service  in  wages, 
salary,  commission  or  fare;  or  who  as  owner 
or  employee  operates  a motor  vehicle  carry- 
ing passengers  or  property  for  hire;  or  who 
regularly  operates  a commercial  motor  ve- 
hicle of  another  person  in  the  course  of, 
or  as  an  inoident  to  his  employment,  but 
whose  principal  occupation  is  not  the 
operating  of  such  motor  vehicle;" 

In  paragraph  (16)  of  Section  302.010,  an  "owner"  is 
defined  as  follows; 

"‘Owner’,  a person  who  holds  the  legal 
title  of  a vehicle  or  in  the  event  a 
vehicle  is  the  subject  of  an  agreement 
for  the  conditional  sale  or  lease  there- 
of with  the  right  of  purchase  upon  per- 
formance of  the  conditions  stated  in  the 
agreement  and  with  an  immediate  right  of 
possession  vested  in  the  conditional 
vendee  or  lessee,  or  in  the  event  a mort- 
gagor of  a vehicle  is  entitled  to  possession, 
then  such  conditional  vendee  or  lessee  or 
mortgagor  shall  be  deemed  the  owner  for  the 
purpose  of  this  chapter;" 

Section  302.020,  paragraph  (1)  of  the  above  "driver's 
license  law"  is  as  follows: 

"302.020.  It  snail  be  unlawful  for  any 
person  to: 

"(1)  Drive  as  a chauffeur  any  vehicle  upon 
any  highway  in  this  state  imless  such  per- 
son has  a valid  license  as  a chauffeur 
under  the  provisions  of  this  chapter,  or  to" 

The  operation  of  a motor  vehicle  owned  by  the  operator 
thereof  does  not  come  within  the  above  definition  of  a chauffeur. 
He  is  not  operating  a vehicle  in  the  transportation  of  persona 
or  property  for  wages,  salary*  commission  or  fare.  He  Is  not 
carrying  passengers  or  property  for  hire.  This  owner  operator 
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would  not  be  said  to  come  within  the  third  phase  of  this 
definition  as  he  is  not  operating  the  commercial  motor 
vehicle  of  another. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that  a 
contractor  who  uses  his  own  motor  truck  to  carry  workers  and 
their  material  to  the  place  of  the  contract  work  does  not 
need  a chauffeur’s  license. 


Respectfully  submitted. 


JAMBS  W.  FARIS 

Assistant  Attorney  General 


APPROVED! 
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Attorney  Genoral 
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ELECTIONS:  Only  counties  comprising  old  senatorial 
GENERAL  ASSEMBLY : 

LEGISLATURE:  district  entitled  to  vote  in  special 
SENATE : 

STATE  SENATE:  election  for  senator  to  fill  vacancy  for 

remainder  of  term. 


Aucuat  21,  19£2 

FILED  | 


Honorable  i or rest  Smith 
Governor  of  lissouri 
Jefforson  City,  Missouri 


Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  roquostin£ 
an  official  opinion  of  this  department,  and  readin  as  follows: 

"The  late  Senator  Frisby  was  elected  from 
old  Senatorial  District  No.  in  193>0. 

Lis  death  occurred,  you  probably  know, 
after  the  state  had  beon  laid  off  into 
new  senatorial  districts,  and  old  District 
No.  L’.,  together  wit!:  the  two  additional 
counties  of  Linn  and  C'.iarito n,  now  con- 
stitutes Senatorial  District  Ho.  12. 

"I  plan  to  issue  a writ  of  election  for 
the  first  Tuesday  aftor  the  first  tionday 
in  November  to  fill  the  vacancy,  so  I 
would  appreciate  beinc  advised  by  you  of 
the  counties  which  lc  ally  should  partici- 
pate in  such  election." 

Article  III,  Section  11,  of  the  Constitution  of  issouri, 
provides  as  follows: 

"The  first  election  of  senators  and 
representatives  under  this  Constitution, 
shall  oe  held  at  the  oneral  election  in 
the  year  one  thousand  nine  hundred  and 
forty-six  when  the  whole  number  of  repre- 
sentatives and  the  senators  from  the  dis- 
tricts havin^j  even  numbers,  who  shall 
compose  the  first  class,  shall  be  elected, 
and  two  years  thereafter  the  whole  number 
of  representatives  and  the  senators  from 
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districts  having  odd  numbers,  who  shall 
compose  the  second  class,  shall  be  elected, 
and  so  on  at  each  succeeding:  general  election,” 

Under  the  provisions  of  such  section  a state  senator  was 
elected  in  November,  1950  > from  State  Senatorial  District  Ho,  l4 
which  was  comprised  of  the  counties  of  Worth,  Gentry,  arrison, 
Mercer,  Grundy,  Putnam  and  Sullivan,  Report  of  First  Senatorial 
Redistrictinc  Commission,  provided  for  by  Article  III,  Section  7» 
Constitution  of  Missouri  (Section  22.010,  RSMo  1949)* 

On  July  11,  1951*  the  final  report  of  the  state  Senatorial 
Re districting  Commission,  appointed  under  provisions  of  Article 
III,  Section  8,  Constitution  o 30uri,  after  the  United 

States  census  of  1950  was  completed,  was  filed  in  the  office 
of  the  Secretary  of  state  of  Missouri.  Such  report  shows  that 
new  Senatorial  District  No.  12  will  be  composed  of  the  counties 
of  Worth,  uentry,  arrison,  Mercer,  Grundy,  Putnam,  3ullivan, 

Linn  and  Charlton.  The  term  for  which  the  state  senator  from 
the  ll;fch  Senatorial  District  was  elected  in  1900,  of  course, 
was  a four  year  term.  The  tern  for  which  his  successor  is  to 
be  elected,  at  the  election  for  which  you  are  to  issue  a writ, 
will  ce  for  the  remainder  of  such  term. 

Vo  believe  it  to  oe  clear,  therefore,  that  the  election 
of  a state  senator  to  serve  out  the  unexpired  term  of  a senator 
elected  from  the  34th  District  in  1950  can  be  held  only  in 
those  counties  which  constituted  such  l4th  District  at  the  time 
of  the  election  in  1950. 

Since  under  the  provisions  of  Article  III,  Section  11, 
Constitution  of  Missouri,  quoted  supra,  a state  senator  was 
elected  in  1950  for  a four  year  tern  from  the  12th  Senatorial 
District,  it  is  obvious  that  the  counties  now  a part  of  the  new 
12th  Senatorial  District  have  no  right  to  participate  in  electing 
a senator  from  such  12th  Senatorial  District  because  there  is  now 
a senator  aorvlng  from  such  district.  The  senator  to  be  elected 
is  one  who  will  finish  out  the  unexpired  term  of  the  senator  from 
the  l4th  Senatorial  District  and  must,  of  necessity,  be  elected 
only  by  the  people  who  live  in  such  senatorial  district  as  it 
existed  at  the  time  the  senator  whose  term  he  is  to  fill  out  was 
elected. 
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CONCLUSION 


It  is  the  opinion  or  this  department  that  a 3tate  senator 
to  tsO  elected  to  fill  out  the  tern  of  a state  senator  elected 
from  Senatorial  District  Ho.  1^  in  1950  is  to  be  voted  on  only 
by  the  voters  living  in  the  counties  which  constituted  such 
senatorial  district  in  1950. 


Respectfully  submitted, 


C.  3,  BURNS,  JR. 

Assistant  Attorney  General 


Attorney  General 


C :ml 
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Change  in  channel  of  Missouri  river  by  avulsion 
does  not  change  former  boundary  line  which  was 
BOUNDARIES:  the  center  of  old  channel. 


June  10 , 1952 


L~/f- 


Mr.  J-rancis  Smith,  Chairman 
Citizens  1 Mood  Committee 
Room  No.  30'9»  City  Rail 
St.  Joseph,  Missouri 

Dear  Mr.  Smith: 

This  opinion  is  given  in  answer  to  your  recent  request 
reading  as  follows: 

"Tne  present  1952  Missouri  River  flood 
has  drastically  altered  tne  course  of 
the  Missouri  River  just  adjacent  to  the 
City  of  St.  Joseph. 

Prior  to  this  flood,  for  many  years  the 
Missouri  River  made  a large  horseshoe 
bend  to  the  west,  and  at  the  end  of  the 
bend  returned  to  its  channel  adjacent 
to  the  city.  This  situation  is,  as 
rather  crudely  portrayed  in  the  sketch 
which  I have  attached  to  this  letter  to 
illustrate  the  situation.  As  a result 
of  the  flood  the  river  broke  through 
its  banks  and  has  carved  out  a new  chan- 
nel,  isolating  the  area  of  land  generally 
known  as  the  French  Bottoms  and  so  in* 
dlcated  on  my  accompanying  map. 

Although  ve  lack  official  confirmation 
at  the  present  time,  the  corps  of  engi- 
neers of  the  United  States  Army  advise 
us  that  they  intend  to  make  the  new  chan- 
nel official  as  the  channel  of  the  Mis- 
souri River,  and  the  river  will  cut 
through  directly  south  as  illustrated 
on  my  map,  for  a length  of  1&  miles  in- 
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stead,  ol'  going  around  the  eight  miles  of 
bend  as  it  formerly  did.  If  tills  new  cut- 
tor  oujb  is  adopted  as  tzie  jer.aanent  channel 
oi  tne  river,  it  oX  course  will  cause  the 
£renon  Bottoms  area  on  woich  is  located  a 
$6,000,000  municipal  airport  bo  be  separated 
from  St.  Joseph  by  the  river  channel. 

In  tne  consideration  of  tnis  matter.  Colonel 
L.  J.  Lincoln,  District  engineer  of  tue  United 
States  Corps  of  Lagineers  raised  a question  as 
to  whetner  or  not  the  cut-off  through  french 
Bottoms,  ii  it  were  officially  adopted  as  the 
channel  of  tne  Missouri  River,  would  alter  the 
Misaouri-Kansi.s  state  line  at  tnis  point,  or 
would  in  effect  transfer  the  land  in  french 
Bottoms  upon  which  our  municipal  airport  is 
located,  to  the  State  of  . ansas.  It  was  our 
view  here  Ln  St.  Joseph  that  no  such  question 
would  arise,  because  the  sudden  severing  of 
this  Missouri  land  by  the  breaking  t nr u ugh  of 
this  new  ohaiuael  was  such  an  "avulsion"  as 
would  not  cause  either  the  title  or  tne  juris- 
diction of  the  land  to  change. 

Colonel  Lincoln,  however,  has  requested  tnat 
we  prooure  an  opinion  from  the  Attorney  General 
of  Mi saouri  on  tnis  question  and  that  we  be 
authorized  to  furnlsn  a copy  of  such  opinion 
to  the  United  States  Corps  of  Ln^lneers  in 
connection  with  tneir  proposed  plan  for  tne 
new  onannel. 

I hope  I sufficiently  describe  tne  factual 
situation  in  order  to  plaoe  this  question 
clearly  before  you.  I ask  your  opinion  in 
behalf  ox  the  Citizens1  Flood  Committee  of 
St.  Josepn,  Missouri,  which  is  working  with 
the  County  ol  Buchanan  and  the  City  of  St. 

Joseph  to  represent  the  interests  of  tnis 
community  on  the  many  probiems  growing  out  of 
this  recent  flood." 

For  tne  purpose  ox  tnis  opinion  we  assume  that  the  manner 
in  wnich  the  Missouri  river  nas  cut  a new  channel  was  by  avul- 
sion and  not  by  a gradual  process  known  as  erosion  and  accretion. 

Section  4h*060  RSMo  1^49*  describes  the  boundaries  of 
Buchanan  County  in  the  following  language: 
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Section  4.6#060  RSUo  194-9*  describes  the  boundaries  of 
Buchanan  County  In  the  following  language: 

"Beginning  at  a point  in  the  middle  of 
the  main  channel  of  the  Missouri  river* 
wnere  the  prolongation  west  02  the  line 
run  and  marked  by  M.  U*  hughes*  under  the 
act  of  the  general  assembly  of  1838  and 
18391  thence  east  with  said  line  to  the 
old  boundary  line  of  the  state;  thence 
north  with  said  line  to  the  point  where 
it  is  intersected  by  the  subdlvisional 
line  between  sections  twenty-one  and 
twenty-eight  of  township  fifty-eight, 
range  thirty- three,  west;  thence  nest 
with  the  sub-divisional  lines  to  the 
middle  of  the  main  channel  of  the  Mis- 
souri river;  thence  down  said  river, 
in  tne  middle  of  the  main  channel  there- 
of, to  the  place  of  beginning* " 

.here  a county  in  Missouri  is  bounded  by  a watercourse, 
its  extent  is  declared  in  the  following  language  found  in 
Section  4-6*010  RSMo  194-9: 

"’Whenever  a county  is  bounded  by  a water- 
course, it  shall  be  construed  to  be  the 
middle  of  the  main  channel  thereof;  * » 

*»*«■***" 

In  Cooley  v.  Golden,  52  Mo*  App.  229*  l.c.  232,  we  find  a 
history  reference  to  disclose  the  western  boundary  of  Missouri, 
in  the  following  language: 

"By.  the  act  of  congress,  approved  June  7» 

1636,  Uni tea  States  Statutes  at  Large, 

34-,  entitled  *An  act  to  extend  the  western 
boundary  of  the  state  of  Missouri  to  the 
Missouri  river,*  it  was  provided  that. 

Then  the  Indian  title  to  all  the  lands 
lying  between  the  state  of  Missouri  and 
the  Missouri  river  should  be  extinguished, 
the  jurisdiction  over  said  lands  should 
be  thereby  ceded  to  the  state  of  Missouri* 

It  is  to  be  observed  that  the  act  ceded 
the  land  between  the  old  state  line  and 
the  river,  and  the  extension  of  the  boundary 
was  to  the  river,  not  to  the  bank  thus  making 
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the  natural  watercourse  the  boundary;  and 
the  general  rules,  construing  such  words 
of  cession  as  shown  by  the  adjudged  cases, 
carry  that  boundary  to  the  center  of  the 
channel.  Benson  v.  borrow,  6l  Mo.  345; 

Jones  v.  Soulard,  2i+  how.  4^»  Howard  v. 

Ingersoll,  13  How.  381;  Railroad  v.  Deve- 
reux,  4l  Rep.  14;  Missouri  v.  Iowa, 

7 How.  660." 

The  Supreme  Court  of  Missouri,  in  the  case  of  State  ex 
inf.  Mansur  v.  Hoffman,  2 S«W«  (2d)  582,  318  Mo.  9 A*  decided 
in  1927»  quoted  approvingly  the  following  language  used  by 
Mr.  Justice  Brewer,  in  the  oase  ol'  Nebraska  Iowa,  143  U.  S. 
359*  We  adopt  the  language  of  Ur.  Justice  Brewer  as  found  at 
318  Mo.  l.c.  995: 

"It  is  settled  law,  that  when  grants  of 
land  border  on  running  water,  and  the 
banks  are  changed  by  that  gradual  pro- 
cess known  as  accretion,  the  riparian 
owner's  boundary  line  still  remains  the 
stream,  although  during  the  years  by 
this  accretion,  the  actual  area  of  his 
possessions  may  vary.  In  New  Orleans  v. 

United  states,  10  Pet.  662,  717*  this 
court  said:  'The  question  is  well  settled 
at  common  law,  that  the  person  whose  land 
is  bounded  by  a stream  of  water  which 
changes  its  course  gradually  by  alluvial 
formations,  shall  still  hold  by  the  same 
boundary,  including  accumulated  soil. 

No  other  rule  can  be  applied  on  Just 
principles,  hvery  proprietor  whose  land 
is  thus  bounded  is  subject  to  loss  by  the 
same  means  when  may  add  to  his  territory; 
and,  as  he  is  without  remedy  for  his  loss 
in  tnia  way,  he  cannot  be  held  accountable 
for  his  gain.' 

It  is  equally  well  settled,  that  where  a 
stream,  which  is  a boundary,  from  any 
cause  suddenly  abandons  its  old  and  seeks 
a new  bed,  such  change  of  channel  works 
no  change  of  boundary;  and  that  the  boundary 
remains  as  it  was,  in  the  centre  of  the  old 
channel,  although  no  water  may  be  flowing 
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tne re in.  This  sudden  and  rapid  change  of 
cnannel  is  termed,  in  the  law,  avulsion. 

In  Gould  on  Waters,  sec.  159»  it  is  said: 
•But  if  the  change  is  violent  and  visible, 
and  arises  from  a known  cause,  such  as  a 
fresnet,  or  a cut  through  which  a new  chan- 
nel is  formed,  the  original  thread  of  the 
stream  continues  to  mark  the  limits  of  the 
two  estates.' 

These  propositions,  which  are  universally 
recognized  as  correct  where  the  boundaries 
of  private  property  touch  on  streams  are 
in  like  manner  recognized  where  the  bounda- 
ries between  states  or  nations  are,  by  pre- 
scription or  treaty,  found  in  running  water. 
Accretion,  no  matter  to  which  side  it  adds 
ground,  leaves  the  boundary  still  the  centre 
of  tne  cnannel.  Avulsion  has  no  effect  on 
boundary,  but  leaves  it  in  the  centre  of 
the  old  cnannel." 


The  rule  found  In  State  ex  inf.  Mansur  v.  Hoffman,  supra, 
is  stated  in  the  following  language  in  the  case  of  State  of 
Arkansas  v.  State  of  Tennessee,  38  S.  Ct.  301:  2J4.6  U.3.  158; 

62  L.  Fd.  638.  The  following  language  is  found  at  38  S*  Gt. 
301,  l.o.  30I4.: 

"*«•**  It  is  settled  beyond  tne  possi- 
bility of  dispute  that  where  running 
streams  are  the  boundaries  between  States, 
tho  same  rule  applies  as  between  private 
proprietors,  namely,  that  when  the  bed 
and  channel  are  onanged  by  the  natural 
and  gradual  processes  known  as  erosion 
and  accretion,  the  boundary  follows  tne 
varying  course  of  tne  stream;  while  if 
the  stream  from  any  cause,  natural  or 
artificial,  suddenly  leaves  its  old  bed 
and  forms  a new  one,  by  the  process 
known  as  an  avulsion,  the  resulting 
change  of  channel  worxs  no  change  of 
boundary,  which  remains  in  the  middle 
of  tne  old  cnannel,  although  no  water  may 
be  1 lowing  in  it,  and  irrespective  of  sub- 
sequent changes  in  the  new  cnannel." 
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CQHCLUaiJdt 

Assuming  that  the  recent  change  in  the  channel  of  the 
ails30url  river,  forming  the  western  boundary  of  Missouri,  was 
caused  by  an  avulsion,  such  change  does  not  alter  the  former 
boundary  of  Mis  souri,  but  leaves  It  in  the  center  of  toe  old 
channel. 

Respectfully  submitted, 

JULIAN  L.  U'MAuLKY 
Assistant  Attorney  General 

APPROVE: 


J.  B.  TAYLOR 

Attorney  General 
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An  out-of-state  dealer  in  eggs  who  maintains 
no  place  of  business  for  the  sale  of  same 
within  the  state  is  not  required  to  obtain 
a license  under  the  provisions  of  Section 
196,335,  RSMo  1949;  no  provision  exists  for 
the  collection  of  unpaid  license  fees  for 
prior  years, 

October  1,  1952 


Honorable  Joseoh  T,  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office.  Your  request  reads  as  follows: 

■‘Missouri  is  the  receiving  state  for  vast 
quantities  of  shell  eggs  being  brought  into 
the  state  from  Iowa.  Nebraska,  Kansas,  Oklahoma, 
Arkansas  and  Illinois,  These  eggs-depending 
uoon  the  season  of  the  year— are  sold  to  egg 
breaking  and  processing  plants  and,  also,  they 
find  their  way  into  retail  channels  as  shell 
eggs, 

nIt  is  to  the  interest  of  the  Department  of 
Agriculture  as  the  administrative  agency  of 
the  Egg  Law,  as  well  as  to  the  Interest  of  the 
consumers  of  both  shell  and  processed  eggs, 
that  these  products  be  subjected  to  the  same 
inspectional  effort  as  now  applies  to  eggs 
produced  within  the  state.  The  Department  has 
experienced  considerable  difficulty  in  main- 
taining quality  control  of  eggs  imported  into 
the  state  by  reason  of  the  fact  that— to  date — 
those  persons  engaged  in  interstate  movement 
of  shell  eggs  have  not  been  licensed, 

"Section  196,335  RSMo  1949  reads  in  part  as 
follows:  'It  shall  be  unlawful  for  any  person, 

firm,  or  corooration  to  buy,  sell,  trade,  or 


traffic  in  eggs  in  this  State  without  a 
license  with  the  following  exceDtions : • • 

The  exceotions  following  this  sentence  do  not 
include  dealers  or  haulers  who  bring  eggs  into 
Missouri  markets. 

"It  appears,  then,  that  those  persons  engaged 
in  the  interstate  movement  of  eggs  into  Missouri 
do  sell,  trade,  or  traffic  in  eggs  in  this  State. 

"In  view  of  the  foregoing,  an  opinion  is  respect- 
fully requested  relating  to: 

"(1)  Would  out-of-state  dealers  referred  to 
herein  be  required  to  obtain  license  to  buy, 
sell,  trade,  or  traffic  in  eggs  in  this  State? 

"(2)  In  the  event  individuals  referred  to  in 
No.  1 above  are  required  to  secure  a license, 
would  such  individuals  also  be  required  to  pay 
the  license  fee  retroactive  to  July  1,  1950— 
which  was  the  effective  enforcement  date  of  the 
Missouri  Egg  Law." 

Section  196.335*  KSko  1949,  to  which  you  refer  reads  as  follows: 

"1.  It  shall  be  unlawful  for  any  person,  firm 
or  corporation  to  buy,  sell,  trade  or  traffic 
in  eggs  in  this  state  without  a license  with 
the  following  exceptions: 

"(1)  Those  who  sell  only  eggs  produced  by 
their  own  flock; 

"(2)  Hatcheries  which  purchase  eggs  used 
exclusively  for  hatching  purpores; 

"(3)  Hotels,  restaurants,  and  other  public 
eating  places  where  all  eggs  purchased  are 
served  in  the  establishment; 

"(4)  Bakeries,  confectioneries,  and  ice  cream 
manufacturers  purchasing  eggs  for  use  and  used 
only  in  the  manufacture  of  their  products; 

"(5)  Agents  employed  and  carried  on  the  payroll 
on  a salary  basis  by  licensed  dealers. 

"2.  ach  person  firm  or  corporation  engaged  in  buying, 
selling,  trading,  or  trafficking  in  eggs,  except  those 
listed  under  subdivisions  (1),  (2),  (3),  (4),  and  (5) 
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above,  shall  obtain  an  annual  license  for 
each  separate  place  of  business  from  the  com- 
missioner of  agriculture.  The  following  types 
of  licenses  shall  be  issued; 

"(1)  A ’retail  distributor’s  license*  shall 
be  required  of  any  person,  firm  or  corporation 
buying  eggs  exclusively  from  persons,  firms 
or  corporations  that  are  licensed  uncer  this 
act  for  the  sole  purpose  of  selling  such  eggs 
at  retail; 

"(2)  A *sraall  dealer*s  license*  shall  be 
required  of  any  person,  firm  or  corporation 
who  buys,  sells,  or  traffics  in  less  than  four 
hundred  cases  (thirty  dozen  per  case)  of  eggs 
in  any  one  week.  This  shall  include  retailers 
who  also  buy  eggs  from  others  than  persons, 
firms  or  corporations  licensed  under  section 
196,310  to  196.360, 

"(3)  A *large  dealer’s  license*  shall  be  re- 
quired of  any  person,  firm  or  corporation  who 
buys,  sells  or  traffics  in  over  four  hundred 
cases  (thirty  dozen  per  case)  of  eggs  in  any 
one  week.  This  shall  include  retailers  who 
also  buy  eggs  from  others  than  persons,  firms 
or  comorations  licensed  under  section  196,310 
to  196.330. 

"(4)  A ’processor's  license*  shall  be  required 
of  any  person,  firm  or  corporation  engaged  in 
the  business  as  defined  in  section  196.330, 

”3,  The  annual  license  fee  shall  be: 


(1)  Retail  distributors  .......  2,00 

(2)  Small  dealers  2,00 

(3)  Large  dealers  • 15,00 


(4)  Processors  - license  fees  for  processors 
shall  be  determined  on  the  basis  of  cases 
(thirty  dozen  per  case)  of  eggs  processed  in 
any  one  day,  as  follows: 

(a)  Less  than  fifty  cases $ 25,00 

(b)  More  than  fifty  cases  and  less 

than  two  hundred  and  fifty  cases  • 50.00 

(c)  More  than  two  hundred  and  fifty 
cases  and  less  than  one  thousand 

cases 75,00 

(d)  More  than  one  thousand  cases  . . 100.00 
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"4.  All  licenses  shall  be  conspicuously 

posted  in  the  place  of  business  to  which  it  applies. 

The  license  year  shall  be  twelve  months  or  any 
fraction  thereof  beginning  July  first  and  ending 
June  thirtieth. 

"5.  No  license  shall  be  transferable,  but  it  may 
be  moved  from  one  place  to  another  by  the  consent 
of  the  commissioner  of  agriculture." 

Reading  this  provision  in  connection  with  other  provisions  of 
Chapter  196,  discloses  that  it  is  not  purely  a revenue  raising  measure 
but  has  for  its  purpose  the  furthering  of  regulatory  measures  related 
to  the  inspection  of  eggs  for  human  consumption.  Such  a legislative 
enactment  is  a valid  exercise  of  the  police  power  of  the  state  although 
it  may  incidentally  affect  interstate  commerce.  The  rule  is  stated  in 
11  Am.  Jur. , Section  94,  page  #5  as  follows: 

"The  police  oower  of  the  states  was  not 
surrendered  when  general  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states  was  conferred  upon  Congress. 

Especially  when  so  exercised  as  to  be  an  aid 
to  commerce,  the  states  or  their  municipalities, 
in  the  public  health,  the  public  morals,  the 
public  safety,  and  the  public  convenience— that 
is,  they  may  adopt  any  legislation  or  regulation 
for  any  of  those  purposes  and  relative  to  inter- 
state or  foreign  commerce,  provided  such  laws  or 
ordinances  are  local  in  their  character  and  affect 
interstate  commerce  incidentally  only.  * * *" 

It,  of  course,  admits  without  question  that  a state  may  make  such 
a requirement  as  the  license  here  involved  where  it  affects  only  local 
or  intrastate  coranerce. 

A literal  reading  of  Section  196,335  RSMo  1949,  indicates  that 
it  is  limited  in  its  application  to  the  transaction  of  buying,  selling 
or  trading  within  this  state.  In  other  words,  the  sale  would  have  to 
be  consumated  within  this  state,  for  the  laws  of  a sovereign  state 
having  no  extra  territorial  effect  would  not  affect  a sale  or  trade 
without  the  territorial  limits,  and  the  legislature  is  not  presumed 
to  have  done  a futile  or  meaningless  thing. 

We  do  not  believe  that  the  terms  "traffic"  or  "trafficking"  as 
used  in  this  section  means  the  mere  act  of  transporting  or  shipping 
but  is  synonymous  with  the  terras  buying  and  selling.  See  42  rfords 
and  Phrases,  page  310,  wherein  the  following  definitions  are  found. 
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Traffic*  is  the  buying  of  something  from 
another  or  the  selling  of  something  to  another. 

In  re  Cameron  Town  Mut.  Fire  Lightning  tc  Wind- 
storm Ins.  Co,,  96  F,  756,  757. 

"•Traf Ticking*  imputes  the  carrying  on  or 
engaging  in  business.  People  v.  Murawski,  63 
N..~;.  2d  272,  274,  394  111.  236. 

■♦Traffic * means  the  exchange  of  goods,  wares, 
or  merchandise  between  individuals,  communities, 
or  countries,  whether  directly  by  barter  or  by 
use  of  money,  bills  of  exchange,  etc.;  trade. 

Mollendorf  v.  State,  173  P.  2d  519,  522,  67 
Idaho  151. " 

Further  indication  that  said  section  applies  only  to  persons, 
firms  or  corporations  actually  engaged  in  doing  business  within  this 
state  is  found  in  paragraph  2 and  4 of  Section  196,335.  Paragraph  2, 
provides  that  a license  must  be  obtained  for  each  separate  place  of 
business  and  paragraph  4 provides  that  the  license  must  be  conspicuously 
posted  in  the  place  of  business.  It,  of  course,  would  be  meaningless 
to  require  a license  for  a place  of  business  outside  the  state.  There- 
fore, if  the  persons,  firms  or  corporations  about  which  you  inquire 
are  present  whether  by  agent  or  otherwise  within  the  state  engaged  in 
buying  or  trading  in  eggs  they  would  be  required  to  obtain  a license 
as  provided,  for  it  is  only  under  such  circumst  nces  that  such  a 
license  bears  a direct  relation  to  the  inspection  laws  and  where  no 
such  relation  exists,  such  a measure  would  exist  only  as  an  inoperative 
revenue  law  void  under  the  commerce  clause  of  the  federal  constitution. 

Your  next  question  deals  with  the  liability  of  a person,  firm  or 
corporation  who  are  subject  to  the  provisions  of  Section  196.335  for 
license  fees  for  prior  years  not  collected,  iach  year's  license  must 
be  obtained  currently  and  we  are  unable  to  find  any  provision  auth- 
orising the  collection  of  license  fees  for  prior  years  when  such  were 
not  paid.  Therefore,  we  must  conclude  that  the  state  cannot  require 
the  payment  of  a license  fee  for  the  years  1950  and  1951  where  they 
are  not  paid. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  persons, 
firms  or  corporations  located  outside  the  State  of  Missouri  and  who 
do  not  maintain  a place  of  business  for  the  sale  of  eggs  within  this 
state  but  who  nevertheless  sell  or  ship  such  eggs  to  local  processors 
is  not  required  to  obtain  a license  as  provided  in  Section  196,335, 
RSMo  1949. 
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We  are  further  of  the  opinion  that  the  state  has  no  authority 
to  collect  license  fees  as  prozided  in  Section  196*335  for  the  years 
1950  and  1951  where  the  same  were  not  paid,  there  being  no  authori- 
zation for  such  collection* 


Respectfully  submitted, 


D*  D.  3UFFET 

Assistant  Attorney  General 


APPROVED: 


J.  fe.  TAYLOR 

Attorney  General 


DDG:hr 


COMMISSIONER  OF 
AGRICULTURE : 
FOODS  AND  DRUGS: 


Product  containing  less  than  3%  milk  fats;  or 
one  in  which  milk  fats  have  been  substituted 
by  use  of  non-milk  type  fats;  and  product  to 
which  such  oils  have  been  added  to  ingredients 
provided  by  Sec.  196. $50  RSMo  1949,  defining 
ice  cream;  and  manufacture,  sale,  or  offer  to 
sell  products  as,  or  for  ice  cream  is  illegal, 
but  manufacture,  sale  or  offer  to  sell  product 
not  as  or  for  ice  cream  not  illegal. 

November  19,  1952  ^ 'V~"x — 


Mr.  Joseph  T.  Stakes 
Director  of  Dairy  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  request  for  a legal 
opinion  of  this  department,  which  reads  as  follows: 

"Section  196.350  RSMo  1949  defines  ice 
cream  as  a dairy  product  and  a * fro yen 
mixture*  containing  several  other  named 
ingredients. 

"beet ion  196.525  RSMo  1949,  paragraph  19, 
defines  ’dairy  product*. 

"Section  196.600  RSMo  1949  makes  it  unlawful 
to  expose  for  sale  any  dairy  product  contain- 
ing any  foreign  substance. 

"Section  196.705  RSMo  1949  prohibits  the  use 
of  oils  or  fats  other  than  milk  fat  under  the 
name  of  said  product  or  articles  of  the  deriv- 
atives thereof,  or  under  any  fictitious  or 
trade  name  whatsoever.  This  paragraph  speci- 
fically mentions  fluid  derivatives  of  several 
dairy  products.  In  this  connection,  ice  cream 
should  be  considered  a liquid.  All  of  the  in- 
gredients, such  as:  milk  and  cream,  with  the 
exception,  perhaps,  of  sugar  and  fruits  going 
into  the  manufacture  of  ice  cream  are  liquid. 
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"When  these  ingredients  are  combined,  they 
form  an  ice  cream  mix  which  is  also  a liquid. 

When  the  ice  cream  is  drawn  from  the  freezer 
in  a semi-frozen  nature,  it  is  also  in  a 
liquid  state. 

"The  Federal  Food  and  Drug  Administration  has 
decreed  that  ice  cream  should  be  stated  in 
terms  of  measure  generally  used  by  consumers 
to  express  quantity— conceding,  of  course,  that 
ice  cream  shall  be  treated  as  a liquid.  There- 
fore it  appears  that  there  should  be  no  question 
but  that  ice  cream  should  be  considered  a liquid. 

"An  opinion  is  requested  as  to  whether  or  not: 
first . the  use  of  fats  other  than  milk  fits  in 
the  manufacture  of  ice  cream  constitutes  a vio- 
lation of  existing  statutes?  Second,  would  a 
product  containing  skim  milk,  milk  solids,  sugar, 
flavorings,  and  oils  other  than  milk  fat— which 

froduct  would  be  similar  to  ice  cream— be  in  vio- 
ation  of  existing  statutes?  Third,  if  any  pro- 
duct explained  in  paragraphs  one  and  two  above 
ware  offered  for  sale— even  though  the  carton  con- 
taining such  products  did  not  state  that  the 
product  wcs  ice  cream— would  this  act  be  in 
violation  of  existing  statutes?" 

Reference  is  made  in  the  opinion  request  to  certain  sections  of 
the  RSMo  1949,  to  all  of  which  sections  we  shall  refer  in  our  dis- 
cussion, with  the  exception  of  196.705.  This  section  makes  it  un- 
lawful to  use  fats  or  oils  other  than  milk  fats  in  the  manufacture 
of  any  of  the  dairy  products  named,  or  any  of  the  fluid  derivatives 
of  any  of  them,  or  to  sell  exchange,  or  to  have  any  of  such  fats  or 
oils  in  onefs  possession  for  the  purpose  of  selling  or  exchanging 
same. 


The  dairy  product  and  frozen  mixture  which  another  section  of 
the  statute  defines  as  ice  cream  has  not  been  mentioned  in  Section 
196.705,  supra,  and  since  it  is  not  wholly  a derivative  of  any  of 
the  products  specifically  named,  it  is  apparent  that  this  section 
does  not  apply  to  the  manufacture  or  sale  of  ice  cream,  and  for  this 
reason  we  find  it  unnecessary  to  make  any  further  reference  to  same 
in  our  discussion  of  the  questions  found  in  the  opinion  request. 

The  first  question  found  in  the  opinion  request  is  whether  or 
not  the  use  of  fats  other  than  milk  fats  in  the  manufacture  of  ice 
cream  constitutes  a violation  of  existing  statutes. 
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For  the  purposes  of  our  discussion  herein  we  find  it  practical 
to  limit  our  consideration  of  the  statutes  to  Sections  196.350  to 
196.390  of  that  portion  of  Chapter  196,  ASMo  1949,  entitled,  "Manu- 
facture and  Sale  of  Ice  Cream.*' 

The  exact  meaning  of  the  inquiry  is  not  indicated,  and  it  is 
difficult  to  determine  whether  the  writer  meant  to  ask  if  Section 
196.350,  (the  ice  cream  definition  statute)  would  be  violated  if 
the  namufacturer  substituted  non-milk  type  fata  for  milk  type  fats, 
or  whether  this  section  would  be  violated  if  the  manufacturer  placed 
all  the  ingredients  required  by  this  statute  in  his  product  and  then 
added  non-milk  type  fats.  Since  the  writer  may  have  intended  to 
refer  to  the  alleged  violations  under  either  set  of  circumstances, 
we  shall  discuss  the  matter  and  give  our  opinion  as  to  whether  said 
statutes  v/ill  have  been  violated  under  each  set  of  such  circumstances. 

Section  196.350,  supra,  gives  the  definition  of  ice  cream  and 
reads  as  follows: 

"'Ice  cream*  is  a dairy  product  and  a frozen 
mixture  made  of  milk  and  cream  or  the  products 
thereof;  with  sugar,  stiffeners,  flavors  or 
extracts,  and  with  or  without  certified  color- 
ing and  containing  not  less  than  eight  per  cent 
milk  fat.  Icecream,  as  in  this  section  defined, 
and  the  various  ingredients  thereof,  shall  be 
free  from  filth,  manure  or  other  harmful  or 
diseased-bearing  germs,  or  any  element,  in- 
gredient or  constituent  deleterious  to  health. 

The  manufacture  or  sale  in  this  state  of  ice 
cream  having  a milk  fat  content  less  than  re- 
quired by  sections  196.350  to  196.390,  or 
containing  any  filth,  manure  or  other  harmful 
or  disease-bearing  germs,  or  any  element, 
ingredient  or  constituent  deleterious  to  health, 
shall  be  unlawful." 

Your  inquiry  neces  arily  calls  for  a construction  of  the  sections 
relating  to  the  manufacture  and  sale  of  ice  cream,  particularly  Section 
196.350  and  in  attempting  to  construe  said  sections  certain  rules  are 
to  be  followed,  especially  the  primary  rule  of  statutory  construction. 

Such  primary  rule  of  statutory  construction  has  been  given  in 
the  case  of  Wallace  v.  woods,  102  S.W.  (2d)  91 , in  which  the  court 
said  at  1.  c.  95: 

"'The  primary  rule  of  construction  of 
statutes  is  to  ascertain  the  lawmakers' 
intent,  from  the  words  used  if  possible; 
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and  to  put  upon  the  language  of  the  Legis- 
lature, honestly  and  faithfully,  its  plain 
and  rational  meaning  and  to  promote  its 
object,  and  the,  "manifest  purpose  of  the 
statute,  considered  historically ,rt  is  prop- 
erly given  consideration.  * * * 2 Lewis, 

Sutherland  on  Stat.  Const.  (2d  Ed.)  Sec.  363; 

Endlich  on  Interpretation  of  Statutes,  Sec. 

329;  and  fyaxwell  on  Statutes  (5th  d.)  425.,w 

The  general  rule  prevailing  in  most  jurisdictions  that  the 
state  or  municipality,  when  clothed  with  the  necessary  statutory 
authority,  may  regulate  the  manufacture  and  sale  of  food  products 
has  long  been  held  to  be  the  law,  and  also  applies  to  ice  cream. 

Such  general  rule  has  been  aptly  stated  in  Am.  Jur. , Vol.  22,  343-9 
to  be  as  follows: 

"A  state  or  municipality , if  the  latter  is 
clothed  with  the  necessary  statutory  authority, 
has  the  right,  without  violation  of  constitu- 
tional restrictions,  to  regulate  with  reasonable 
limits  the  manufacture  and  sale  of  ice  cream  or 
frozen  milk  products  for  the  purpose  of  the 
prevention  of  disease  or  deception  of  the  public 
and  the  securing  of  a wholesome  product.  An  act 
the  title  of  which  recites  that  it  is  'an  act 
relating  to  food  standards'  is  sufficiently 
definite  to  include  regulations  relating  to  ice 
cream.  * * *n 

From  the  language  used  in  Section  196.350,  supra,  it  is  apparent 
that  it  was  the  intention  of  the  legislature  to  enact  a law  giving 
an  exact  definition  of  ice  cream.  This  was  not  an  arbitrary  exercise 
of  power  on  the  part  of  the  legislature  but  a valid  exercise  of  the 
police  power  of  the  state  in  order  to  effectuate  the  purpose  of  the 
law.  It  is  also  apparent  that  the  purpose  of  the  law  was  to  set  up 
a standard  by  which  all  food  products  known  as  ice  cream  were  to  be 
measured,  and  to  protect  the  public  from  fraud  in  the  manufacture  and 
sale  of  products  which  failed  to  measure  up  to  that  standard. 

It  is  noted  that  it  was  the  intention  of  the  lawmakers  to  not 
only  provide  that  a nonconformity  to  statutes  regulating  the  manu- 
facture and  sale  of  ice  cream  would  be  deemed  a violation  of  that 
law,  but  that  such  violations  were  declared  to  be  misdemeanors,  and 
punishable  under  the  criminal  laws. 

The  only  offense  specifically  provided  to  be  a violation  of 
Section  196.350,  supra,  is  the  manufacture  or  sale  in  this  state 
of  ice  cream  containing  less  than  3$  milk  fat,  or  containing  any 
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filth,  manure  or  harmful  or  disease  bearing  germs,  or  any  element, 
ingredient  or  constituent  deleterious  to  health.  However,  Section 
196.335,  provides  that  it  shall  be  unlawful  to  manufacture,  sell 
or  offer  for  Bale  any  ice  cream  which  does  not  conform  to  the 
standard  fixed  by  Section  196. #50.  Section  196.335  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm, 
copartnership,  association  or  corporation  to 
whom  or  to  which  sections  196. $50  to  196. #90 
apply,  to  manufacture,  sell  or  offer  for  sale 
in  this  state  any  fro*en  mixture,  as,  or  for, 
ice  cream  which  does  not  conform  to  the  standard 
prescribed  in  section  196.350." 

Section  196v&90  provides  the  penalty  that  may  be  inflicted  for 
a violation  of  any  of  the  provisions  of  Sections  196.350  to  196.390, 
supra,  and  reads  as  follows: 

"whoever  shall  violate  any  of  the  provisions 
of  sections  196.350  to  196.390  shall  be  deemed 
guilty  of  a misdemeanor,  and  shall,  upon  con- 
viction thereof,  be  punished  by  imprisonment  in 
the  county  jail  for  a period  of  not  exceeding 
thirty  days,  or  by  a fine  of  not  less  than 
twenty-five  dollars  nor  more  than  three  hundred 
dollars,  or  by  both  such  fine  and  imprisonment." 

For  the  reasons  given  above  we  repeat  that  it  was  the  apparent 
Intention  of  the  legislature  in  the  enactment  of  Section  196.350, 
supra,  to  give  an  exact  definition  of  ice  cream  and  to  set  a standard 
for  the  manufacture  and  sale  of  ice  cream.  This  being  true,  it 
follows  as  a matter  of  course  when  the  provisions  of  this  law  are 
applied  to  individual  cases,  that  any  product  manufactured  and  sold, 
or  offered  for  sale  as  or  for  ice  cream  which  does  not  contain  the 
ingredients  specified  by  the  statute,  or  otherwise  fails  to  comply 
with  the  standard  fixed  by  the  statutory  definition  is  not  ice  cream, 
regardless  of  how  nutritious  or  valuable  it  may  be  as  a human  food, 
and  that  the  manufacture,  sale,  offering  for  sale  as  or  for  ice  cream 
of  such  a product  is  unlawful. 

0 

In  order  to  sustain  our  position  as  given  in  the  preceding 
paragraph,  we  call  attention  to  the  case  of  United  States  v.  62 
Cases  More  Or  Less,  Six  Jars  of  Jam,  etc.,  133  Fed.  2d  1014.  In  this 
case  it  was  held  that  the  jam  in  question  which  failed  to  comply  with 
certain  provisions  of  the  federal  Food,  Drug  and  Cosmetic  Act,  defining 
fruit  jam,  could  not  be  legally  represented  to  be,  or  to  be  used  as 
fruit  jam,  nor  could  it  be  legally  sold  as  fruit  jam. 

At.  l.c.  1017-1013,  the  court  said: 

"It  is  significant  that  Congress  in  Section 
343(g),  in  dealing  with  misbranding  by  failure 
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to  conform  to  the  definition  and  standard  of 
identity | did  not  permit  departure  from  the 
standard  if  the  label  disclosed  that  the  food 
did  not  conform  to  the  standard,  whereas  in 
Section  343(h)  (1)  (2),  in  dealing  with  mis- 
branding by  failure  to  conform  to  standard  of 
Quality  and  standards  of  fill  of  container, 
Congress  permitted  departure  from  the  standard 
if  the  label  on  the  food  set  forth,  in  the  manner 
and  form  specified  in  the  regulation,  a statement 
that  it  fell  below  the  standard,  thus  indicating  a 
Congressional  intent  to  penult  departure  from 
standards  of  quality  and  fill  of  container,  where 
such  departure  was  shown  by  truthful  labeling,  but 
not  to  permit  a departure  from  a definition  and 
stancfara  of  identity,  even  though  such  depaT" 
disclosed  by  the  ' 


waa_ 


era 


departure 


"Whether  a food  purports  to  be,  or  is  represented 
to  be,  a food  for  which  a definition  and  a standard 
of  identity  has  been  prescribed  by  regulation,  is 
not  to  be  determined  solely  from  obscure  disclosures 
on  the  label.  If  it  is  sold  under  a name  of  a food 
for  which  a definition  and  standard  has  been  pre- 
scribed, if  it  looks  and  tastes  like  such  a food, 
if  It  it  bought,  sold  and  ordered  as  such  a food, 
and  if  it  is  served  to  customers  as  such  a food, 
then  it  purports  to  be,  and  is  represented  to  be, 
such  a food. 


"We  conclude  that  the  jams  under  seizure  purported 
to  be,  and  were  represented  to  be,  fruit  jams,  for 
which  a definition  and  standard  of  identity  had 
been  promulgated;  that  they  did  not  conform  to  the 
definition  and  standard  of  identity,  and  that  the 
manufacturer  could  not  escape  the  impact  of  Section 
341  and  Section  343(g)  by  labeling  them  imitations 
of  jams  and  by  truthfully  setting  forth  on  the  label 
the  proportions  of  sugar,  fruit  ana  other  ingredients 
contained  therein. 


"It  is  urged  that  the  effect  of  our  discussion  will 
be  to  compel  the  manufacturer  of  these  jams  to  take 
such  product  off  the  market  and  to  deprive  persons 
of  modest  means  of  an  Inexpensive  and  wholesome  food 
product;  and  that  the  portion  of  the  Senate  Committee 
Report  set  forth  in  Note  6,  infra,  shows  the  Congress 
did  not  intend  the  operation  of  Section  343(g)  to 
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produce  such  results.  But  the  results  en- 
visioned will  not  necessarily  follow.  The 
manufacturer  may  market  the  product  as  syrup 
and  fruit  thickened  with  pectin,  or  syrup 
flavored  with  fruit  arid  thickened  wltrPpectin, 
but  the  product  may  not  be  lawfully  sola  or  served 
to  customers  under  the  name  ot  t rult  Jam  and  in 
sucn  a manner  tnat  it  purports  to  be,  or  is 
repre t"6”'b'e~rruTt~^~am7" 

(Underscoring  ours.) 

Again  in  this  connection  we  call  attention  to  the  case  of  Dairy 
Queen  of  Wisconsin  v.  McDowell,  51  N.W.  2d  34*  From  the  statement  of 
facts  given  in  this  case,  it  was  sought  by  the  Department  of  Agri- 
culture to  atop  the  sale  of  a semi-frosen  food  product  similar  to 
ice  cream  but  containing  less  butter  fat  than  ice  cream,  on  the 
ground  that  the  public  needed  to  be  protected.  The  product  was  a 
healthful  nutritive  food,  and  was  not  offered  for  sale  as  ice  cream, 
and  the  court  held  that  the  public  needed  no  protection  under  such 
circumstances,  and  that  the  sale  of  the  product  could  not  be  stopped. 

At.  1.  c.  37,  the  court  said: 

nlt  is  contended  that  Dairy  Queen  is  an 
imitation  ice  cream  in  that  it  resembles 
ice  cream  in  taste,  texture  and  consistency. 

Appellant  does  not  concede  this,  but  even 
if  it  were  so,  a resemblance  to  ice  cream 
does  not  make  the  product  an  imitation. 

There  is  no  artificiality  employed  in  pro- 
ducing Dairy  Queen.  Its  ingredients  are 
the  same  natural  ingredients  contained  in 
ice  cream,  but  in  different  proportions. 

We  can  see  where  imitation  and  adulteration 
may  be  present  and  fraud  perpetrated  upon 
the  public  where i as  in  Carolene  Products  Co. 
v.  United  States,  1944,  323  U.  S.  lft,  65  S.  Ct. 

1,  ft9  L.  Ed.  15,  abstracted  butter  fat  ie  re- 
placed with  vegetable  oil;  and  where,  as  in 
Day-Bergwall  Co.  v.  State,  1926,  190  tois.  ft, 

207  N.w.  959,  the  product  was  admittedly  an 
artificial  vanilla.  * * *" 

"According  to  the  stimulation,  Dairy  wueen  will 
not  be  sold  as  ice  cream.  Whatever  resemblance 
it  may  have  to  Ice  cream,  therefore,  cannot  mis- 
lead the  public  in  buying  it. 

"Respondent  argues  that  in  removing  some  of  the 
butter  fat,  which  is  the  more  expensive  ingredient, 
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and  adding  more  of  the  cheaper  non-fat  solids, 
the  appellant  manufactures  and  inexpensive  pro- 
duct which  would  tempt  retailers  to  pass  if  off 
as  ice  cream.  This  so-called  substitution  has  no 
effect  upon  the  wholesomeness  or  nutritious  prop- 
erties of  the  product,  and  is  not  sufficient 
reason  to  bar  it,  especially  in  view  of  the 
authority  granted  to  the  respondent  by  ch.  93, 
Stats.,  to  regulate  its  manufacture  and  SAle. 


"Un.er  ch.  93,  Stats.,  the  department  of  agri- 
culture has  the  power  to  establish  standards  for 
food  products  and  to  prescribe  regulations  governing 
marks  and  tags  upon  such  products.  Those  standards 
shall  not  affect  the  rl?ht  of  any  .>erson  to  dispose 
of  a food  product  not  conforming  to  the  standards . 
sec.  9:1.69(4).  Stats*.  * but  such  person  may  be  re- 
o iired  to  r.arK  or  tag  such  product,  in  such  a manner 
as  the  department  may  direct,  to  indicate  that  it 
is  not  intended  to  be  marketed  as  of  a grade  con- 
tained in  the  standard  and  to  show  any  other  fact 
regarding  which  marking  or  tagging  may  be  required 
under  this  section.*  The  purpose  is  cit^r.  The 
legislature  does  not  intend  to  deny  any  ;'«rson  the  ri«cht 
mak< 


a a not  intent 

to  make  and  sell  a food  product  so  .lory, 
tlon  does  not.  endanr3r  public  health  an 
joes  intend 


the  pu 


however,  to  so  re 


> the  j 


onsump- 


proa 


c is  not  subjected  to  the  injury  of  bi 


uo  See  City  of  New  Orleans  v.  Toca, 

141  La.  551,  75  So.  23d,  L.R.A.  1917^,  761. 


*********** 


"It  is  our  conclusion  that  the  general  welfare 
does  not  require  prohibition  of  the  manufacture 
and  sale  of  the  product  here  in  question,  the 
power  of  regulation  being  sufficient  to  prevent 
any  fraud  upon  the  consuming  public."  n 

(Underscoring  ours.) 

Therefore,  in  answer  to  your  first  inquiry,  it  is  our  thought 
that  if  ice  cream  were  manufactured,  sold,  or  offered  for  sale  which 
contained  less  than  3#  milk  fats,  or  if  it  contained  manure  or  other 
harmful  or  disease-bearing  germs,  or  any  element,  ingredient,  con- 
st itutent  deleterious  to  health,  then  the  provisions  of  Jection  196. 
350,  will  have  been  violated,  since  all  of  such  actions  are  expressly 
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prohibited  by  this  section.  If  the  product  ere  sold  or  offered  for 
sale  as  Ice  cream,  this  would  also  constitute  a violation  of  Section 
196,335,  supra. 

In  the  event  the  product  contained  every  ingredient  required 
by  Section  196. #50,  which  defines  ice  cream,  and  non-milk  type  fats 
were  added,  it  is  our  further  thought  that  the  product  would  not 
be  ice  cream,  »hile  it  might  be  as  highly  nutritive  a human  food  as 
ice  cream  it  would  not  comply  with  the  definition  and  standard  pro- 
vided by  the  statute,  and  consequently  would  not  be  ice  cream. 

None  of  the  provisions  of  Sections  196.350  to  196.390,  relating 
to  the  manufacture  and  sale  of  ice  cream  prohibit  the  manufacture  and 
sale  of  a frozen  mixture  and  food  product  similar  to  ice  cream,  but 
which  does  not  comply  with  Section  196.350,  supra.  However,  if  such 
food  product  is  manufactured,  sold  or  offered  for  sale  as  or  for  ice 
cream,  then  the  provisions  of  Sections  196.350  and  196.335,  will  have 
been  violated. 

We  find  it  unnecessary  to  discuss  the  second  and  third  inquiries 
of  the  opinion  request  for  the  reason  that  said  inquiries  have  been 
fully  answered  above  in  our  discussion  of  the  first  inquiry, 

COW PLUS ION 

It  is  therefore  the  opinion  of  this  department  that  a product  con- 
taining less  than  d#  milk  fats,  or  one  in  which  the  milk  fats  have  been 
substituted  by  use  of  oils  containing  no  milk  type  fats;  or  a product 
to  which  such  oils  have  been  added  to  the  ingredients  provided  by  Sec, 
196,350,  RSMo  1949,  defining  ice  cream,  is  not  ice  cream  within  the 
meaning  of  the  section.  The  manufacture,  sale,  or  offer  to  sell  such 

Product,  as  or  for  ice  cream  is  a violation  of  Section  196.350  and 
96,335,  RSMo  1949 • However,  if  the  product  is  not  manufactured,  sold 
or  offered  for  sale  as  or  for  ice  cream,  said  statutes  will  not  be 
violated. 


Respectfully  submitted, 


PAUL  N,  CHITWOOD 
Assistant  Attorney  General 


Attorney  General 
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does  not  violate  provisions  of  Sectio 
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Mr*  Joseph  T*  Stakes 
Director,  Dairy  Division 
Department  of  Agriculture 
Jofferron  City,  Missouri 

Dear  Sir* 

T is  * 11  acknowledge  receipt  of  your  request  for 
an  official  opinion  which  reads* 

"Section  196*3550,  RSUo  1949#  defines  Ice 
croon  as  a dairy  product  and  a frozen  mixture 
containin  several  other  main  ingredients* 
Section  196.705  RSI’o  1949  prohibits  the  use 
of  oils  or  fets  other  than  railk  fat  under 
the  name  of  said  product  or  article  of  the 
derivatives  tlieroof  or  under  any  fictitious 
or  trade  name  whatsoever* 

"T^iis  paragraph,  it  appears,  prohibits  the 
combination  of  vegetable  oils  with  milk 
solids.  Attached  hereto  is  a carton  being 
usod  to  package  a frozen  food  product  which 
contains  vegetable  fat*  It  is  to  be  noted 
that  this  carton  is  of  the  type  that  is 
traditionally  used  to  package  ice  cream 
in.  Also,  it  has  printed  thereon  several 
cuts  which  imply  that  the  frozen  mixture 
Is  being  merchandised  as  or  in  the  semblance 
of  ice  cream*  There  is  the  traditional 
ice  crerm  cone.  Ice  cream  soda,  ice  cream 
sundae,  and  the  slice  of  pie  which  lias  on 
It  a portion  of  ice  cream, 

"Also,  It  is  to  be  not  ?d  it  states  on  the 
carton  that  the  frozen  mixtur  is  not  an 
Ice  ere  n*  Tlio  infpredlonto  contnlnnd  in  t Is 
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product  are  claimed  to  be:  nilk  solids, 
sugar,  stabilizer,  vegetable  fat,  and 
certified  color. 

"An  opinion  is  requested  as  to  vh ether 
or  not:  first,  the  use  of  a vegetable  oil 
in  combination  with  milk  solids  constitutes 
a violation  of  Statute  196.705  RSMo  1949; 
second,  is  the  merchandising  of  this  frozon 
mixture  in  violation  o^'  Section  196,835 
RSMo  1949  in  viow  of  the  fact  that  it  is  a 
frozen  mixture  and  does  not  confonn  to  the 
standards  of  ice  craam.  Also,  in  view  of 
the  illustrations  used  to  merchandise  tlie 
product,  notwithstanding  the  fact  that  the 
words  *not  en  ice  cream*  are  contained  on 
the  carton.  Third,  would  the  wording  *not 
an  ice  ere  ran*  relieve  the  manufacturer  of 
this  product  of  his  responsibilities  ev<vi 
though  ho  mi'-ht  merchandise  the  product 
as  a frozen  mixture  and  in  the  semblance 
of  ice  croamf 

"If  the  intent  of  Section  196.705  RSMo  1949 
was  not  to  prohibit  the  combining  of  vege- 
table  fats  with  milk  products— and  if  the 
wording  of  this  Statute  is  not  such  *\b  to 
prohibit  tiie  same— it  would  so*m  that  manu- 
facturers could  legitimately  use  vegetable 
oils  in  combination  with  other  milk  solids 
as  found  in  such  products  as  cheose  or  butter, 

"Information  is  aval.  lable  that  points  out 
the  favorable  nutritive  value  of  milk  fat 
as  compared  to  other  fats  of  vegetable  ori  in." 

Your  opinion  request  relates  principally  to  the  frozen 
food  product  which  contains  vegetable  fat,  so  our  opinion 
shall  particularly  apply  to  whether  this  product  comports  with 
the  laws  of  Missouri  relating  to  the  manufacture  and  sole  of 
such  product. 

You  ask  three  questions  and  we  shall  nnewor  them  in  the 
order  stated  in  your  request. 

First,  you  inquire  if  the  use  of  a vegetable  oil  in  com- 
bination with  milk  solids  constitutes  a violation  of  Section 
196.705#  RSMo  1949*  That  section  roads: 
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"It  shall  be  unlawful  for  any  porscn, 
firm  or  corporation,  by  himself  or  itself, 
his  or  its  agent  or  servant,  or  no  the 
servant  or  as  agent  of  another  to  manufacture, 
sell  or  exchange*  or  have  in  possession  with 
t)>e  intent  to  sell  or  exchange,  any  milk, 
cream,  emulsified  cream,  skim  milk,  butter- 
milk, condensed  or  evaporated  milk,  powdered 
milk,  condensed  skim  milk,  or  any  of  the 
fluid  derivatives  thereof,  or  any  of  them, 
to  which  has  been  added  any  fat  or  oil  other 
than  milk  fat,  either  under  the  name  of 
said  product  or  articles  of  the  derivatives 
thereof,  or  under  any  fictitious  or  trade 
name  whatsoever," 

Por  the  sake  of  this  opinion,  we  shall  assume  that  t.ie 
ingredients  shown  on  the  carton  enclosed  with  your  request 
are  correct#  It  shows  thereon  that  the  product  contains  milk 
solids , sugar,  stabilizer,  vegetable  fat  nnd  certified 
coloring#  The  forogoin p statute  prohibits  the  manufacture, 
sale  or  exchange  or  possession  with  intent  to  manuf ncture, 
sell  or  exchange  any  milk,  cream,  condonsod  or  evaporated 
milk,  skim  milk  or  any  of  the  fluid  derivatives  thereof,  to 
which  is  added  any  fat  or  oil  other  than  milk  fat,  either 
under  the  name  of  the  product  or  articles  of  the  derivative 
thereof#  It  vo  uld  be  unlawful  to  manufacture  and  sell  said 
product  if  this  product  con  be  classified  as  a derivative  of 
milk#  The  company  further  admits  that  the  product  does 
contain  milk  solids#  In  answering  your  request,  it  is 
essential  to  determine  what  milk  is  and  its  contents.  To 
do  this,  it  is  essential  that  we  refer  to  some  recognized 
authority,  and  we  cite  the  text  of  "Milk  and  Its  Products" 
by  H#  H#  Wing,  Chapter  2,  which  sets  out  the  composition 
of  milk  and  reads  in  parti 

"The  constituents  of  milk  are  numorous  and  of 
diverse  character,  but  may  be  easily  classi- 
fied into  a few  well  marked  groups  as  follows l 
(a)  water,  (b)  fata,  (c)  substances  containing 
nitrogon  ( albuminoids) , (d)  sugar,  (e)  ash# 
Tlxcopting  the  water,  they  are  colloctively 
known  as  milk  solids#  The  solids  exist  partly 
in  solution,  partly  in  semi- solution,  end 
partly  in  suspension  in  the  wntor#  Milk  from 
the  various  classes  of  animals  has  the  same 
general  constitution  and  properties,  and 
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varies  only  in  the  relative  proportions  of 
the  various  proximate  constituents.  Cow’s 
milk  is  typical  of  all  milks,  and  as  it  is 
the  only  milk  used  in  processes  of  manufacture 
in  the  United  States,  all  of  our  discussions 
have  reference  to  it  alone.  * w «■  " 

Webster’s  International  Dictionary  has  defined  "derivative" 

as  follows* 

"1.  One  that  is  dorivod|  anything  obtained 
or  deducod  from  another. 

"2.  Chon.  A substance  so  related  to 
another  substance  by  modification  or  partial 
substitution  as  to  be  regarded  as  theoreti- 
cally derived  from  it,  even  wiion  not  obtain- 
able from  It  in  practical  thus,  tlie  amino 
compounds  are  derivatives  of  ammonia." 

Also,  the  appellate  courts  have  to  a gr  et  extent  followed 
this  definition*  In  State  v#  Wong  Pong,  2ul  P.  1072,  75  Mont. 
81,  the  court  defined  the  word  "derivative"  as  that  vhich  is 
derived,  anytliing  obtained  or  deduced  from  another,  as 
alkaliod  from  cocoa  leaven,  is  a derivative  from  cocoa  leaves. 

The  primary  irule  of  construction  of  statutes  is  to 
ascertain  and  give  effect  to  lawmakers  • intent  and  tills  sho  Id 
be  done  from  words  used,  if  possible,  considering  the  language 
honestly  and  faithfully.  See  City  of  ft.  Louis  v,  Senter 
Commission  Company,  35  S.V .2d  21,  337  Mo,  23Q. 

While  it  is  true  ice  cream  is  measured  ns  a llnuid  and 
often  milk  solids  are  considered  fluids.  In  view  of  the  above 
we  must  hold  that  In  the  manufacturing  of  this  product. 

Section  196.705#  RSMo  19^9#  Is  rot  violated. 

You  next  inquire  If  the  merchandising  of  this  frozen  mix- 
ture Is  In  violation  of  Section  196.385#  RSMO  19^9#  which  roads* 

"It  shall  be  unlawful  for  any  person,  firm, 
copartnership,  acsociation  or  corporation  to 
whom  or  to  which  soctiona  196.850  to  196.890 
apply#  to  manufacture,  sell  or  offer  for  sale 
Ir.  this  state  any  frozen  mixture,  as,  or  for. 

Ice  cream  wh;  ch  does  not  conform  to  tlie 
atandurd  proscribed  In  section  196,350." 

The  foregoing  statute  requires  anyone  before  manufacturing 
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Ice  cv'.om  to  obtain  a penal t from  the  Commissioner  of  Agri- 
culture. To  answer  the  question,  w©  must  determine  if  tlie 
product  is  an  ice  cream.  While  the  carton  that  contains  this 
product  specifically  states  th  t it  is  not  an  ice  cream,  it 
is  well  established  that  the  mere  statement  to  that  effect 
is  not  of  itself  sufficient  if  the  actual  ingredients,  under 
tlie  law,  show  it  to  be  ice  cream.  In  other  words,  we  must 
look  to  the  contents  of  the  produce  itself  to  actually  deter- 
mine if  it  is  ice  croam  and  not  just  take  for  granted  the 
s tat omen t of  the  manufacturer.  If  the  Commissioner  of  Agri- 
culture is  required  to  not  look  boyond  such  statements  of 
manufacturers  as  to  vh at  their  products  contain,  it  is  easy 
to  see  that  it  would  not  be  difficult  to  flount  the  lew. 

Again  assuming  for  the  sake  of  this  opinion,  ns  we  have  no 
other  way  presently  of  determining  the  actual  contents  of 
this  product,  that  it  contains  the  ingredients  shown  on  tlie 
carton,  it  Is  conceded  that  this  is  a frozen  product  contain- 
ing milk  solids  which  is,  at  least  as  shown  above,  a part  of 
milk,  however  not  a derivative  of  milk.  It  also  contains 
sugar  and  certified  coloring  which,  under  tlie  law,  are  parts 
comprising  ice  cream.  However,  it  does  not  show  any  stiffeners 
unless  that  is  the  same  as  a stabilizer|  furthermore,  it  does 
not  contain  milk  fat,  but  does  contain  vegatablo  fat.  So, 
those  last  tv©  items  are  missing,  and,  therefore,  the  product 
cannot  be  declared  an  ice  cream  for  the  reason  that  it  dooB 
not  contain  all  of  the  ingredients  as  required  under  flection 
196,8^0,  supra.  So,  we  must  hold  that  it  is  not  an  ice  cream 
as  defined  by  the  statutes. 

?/e  think  it  unnecessary  to  answer  your  last  question  as 
we  have  covered  that  matter  hereinabove* 

CONCLUSION 


Theroforo,  It  is  the  opinion  of  this  department  that  the 
use  of  vegetable  oil  in  tire  manufacture  of  a frozen  food  product 
is  not  a violation  of  Section  196*705>,  RSMo  194-91  that  the 
merchandising  of  such  frozen  food  product  is  not  in  violation 
of  Section  196,88^,  RSNo  1949#  which  provides  tliat  anyone  manu- 
facturing or  soiling  ice  cream  must  first  obtain  a permit, 
since  this  product  i3  not  an  ice  creonj  that  the  mere  statement 
on  a carton  by  the  nanuf acturer  that  the  product  is  not  an 
ice  cranm  does  not  relieve  the  manufacturer  of  said  product 
of  his  responsibility  under  the  law  if  in  fact  the  product  is 
actually  an  ice  croam. 

Respectfully  submitted. 


AUDREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

Attorney  General 

ARHtVLMtlrt 


AGRICULTURE  ) Section  266.270,  RSMo  19^9 f prohibits 

) the  mixture  of  feed  with  materials  ap- 
SCREENINGS  - DEFINITIONS:  ) pearing  In  the  proposed  definition  of 

0 "Chaff  and/or  Dust." 
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January  2$,  1952 


Mr.  A,  Earl  Straub 
Director,  Feed  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

This  ia  in  reply  to  your  request  for  an  opinion 
of  this  department.  Your  request  is  as  follows: 

"For  the  purpose  of  promoting  uni- 
formity in  the  definitions  of  com- 
mercial feeding-stuffs  among  the 
several  states,  we  propose  to  revise 
that  part  of  the  regulation  pertain- 
ing to  the  definition  of  Screenings 
of  die  Missouri  State  Feed  Law. 

"The  third  and  last  proposed  defi- 
nition is  as  follows: 

"Chaff  and/or  Dust  is  material  that 
Is  separated  from  grains  or  seeds 
in  the  usual  commercial  cleaning 
processes.  It  may  include  hulls. 

Joints,  straw,  mill  or  elevator 
dust,  sweepings,  sand,  dirt,  grains, 
seeds.  It  shall  be  labeled  ’Chaff 
and/or  Dust.'  If  it  contains  more 
than  1!>*  ash  the  words  ’sand*  and 
’dirt'  shall  appear  on  the  label. 

"The  question  arises  as  to  the 
validity  of  including  this  defini- 
tion as  a part  of  our  official 
definitions  for  Screenings  (Section 
llj.329,  R.  S.  Missouri,  1939)-  May 
we  havo  an  opinion  from  your  office 7" 
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7?e  note  from  your  request  that  it  is  your  inten- 
tion to  revise  that  part  of  the  regulation  pertaining 
to  the  definition  of  Screening*  of  the  Missouri  State 
Peed  Law.  We  assume  that  you  are  attempting  to  accom- 
. nlish  this  bv  virtue  of  the  provisions  of  Section  266.- 
260,  RSWo  1949  » which  section  is  as  follows: 

"The  commissioner  is  hereby  emnower- 
ed  to  prescribe  and  enforce  such 
rules  and  regulations  as  may  be 
necessary  for  the  enforcement  of 
sections  266.150  to  266.280." 

The  laws  relating  to  commercial  feeding  stuffs,  under 
which  your  query  falls,  is  a division  or  part  of  the  laws 
which  create  and  regulate  the  Missouri  State  Department 
of  Agriculture.  The  Department  of  Agriculture  is  an 
administrative  agency  of  the  state  government  created  by 
the  legislature  of  the  state  for  the  purpose  of  carrying 
out  the  legislative  policy  relating  to  agriculture. 
Administrative  agencies  have  no  power  other  than  that 
which  is  expressly  granted  by  the  legislature.  The  Agri- 
cultural Department,  being  an  administrative  agency 
created  by  the  Legislature,  cannot  possess  any  power  to 
adopt  a rule  or  definition  which  would  result  in  nullify- 
ing the  express  will  of  the  legislature. 

On  this  subject  we  refer  you  to  the  case  of  State  ex 
rel.  Springfield  warehouse  & Transfer  Co.  et  al.  v.  Public 
Service  Commission,  225  S.W.  (2d)  792,  l.c.  794>  wherein 
the  Springfield  Court  of  Appeals  said: 

"However,  the  adoption  of  such  a 
rule  by  respondent  (Public  Service 
Commission)  can  only  be  legally 
authorized  upon  the  grounds  that 
the  Legislature  has  directly,  or 
by  necessary  or  reasonable  impli- 
cation, authorized  the  same.  Respon- 
dent has  no  power  except  that  ;rant- 
oTTVTts  creator . Missouri  Valley 
^TeaTty  Company  v.  Cupples  Station 
Light,  Heat  t Power  Comnany,  Mo.  Sup., 

199  S.W.  151,  loc.  cit.  153 » Ex  oarte 
Williams,  345  Mo.  1121,  139  S.W.  2d 
485,  loc.  cit.  491. 
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"The  Legislature  has  declared  the 
public  policy  of  this  state,  regard- 
ing the  transfer  of  certificates. 

Respondent  la  merely  the  Instru- 
mentality of  the  Legislature,  created 
for  the  purpose  of  carrying  out  that 
policy.  It  has  no  power  to  adopt 
£ rulo»  or  follow  a nractTco,  we  tTch 
results  In  nullifying  the  expressed 
will  of1  ~5he  Legislature,  ft  cannot, 
underThe  theory  of  *cons  true  ti  on  * 
of  a statute,  proceed  in  a manner 
contrary  to  the  plain  terms  of  the 
statute;  * « *" 

( Parenthetical  words  and 
Underscoring  ours.) 

Section  1I4.329,  R.  S.  Mo.  1939*  referred  to  in  your 
request.  Is  now  Section  266.270,  RSMo  19l#  > *nd  in  part 
is  as  follows; 

"3.  Any  person  who  shall  mix  or 
adulterate  any  feed  with  rice  hulls, 
chaff,  peanut  hulls,  dirt,  ground 
or  crushed  corncobs,  sawdust,  weed 
seeds,  the  viability  of  which  nas 
not  been  destroyed  except  In  poultry 
feeds  or  with  more  than  five  per  cent 
of  mineral  substances  with  the  ex- 
ception that  this  five  per  cent 
limitation  shall  not  apply  to  mineral 
feeds,  or  who  shall  mix  or  adulterate 
any  feed  with  materials  of  little  or 
no  feeding  value,  or  with  substances 
Injurious  to  the  health  of  domestic 
animals  or  poultry,  or  who  shall 
sell,  offer  or  expose  for  sale  or 
distribution  any  feed  so  mixed  or 
adulterated  shall  be  guilty  of  a 
violation  of  sections  266.150  to 
266.280." 

We  are  unable  to  find  any  authorities  covering  your 
request,  fife  are,  therefore,  forced  to  resort  to  a construc- 
tion of  the  statute  last  above  quoted.  This  section  pro- 
hibits any  person  from  mixing  or  adulterating  any  feed 
with  rice  hulls,  chaff,  peanut  hulls,  dirt,  ground  or 
crushed  corncobs,  sawdust,  weed  seeds,  *>tc.,  * * and  also 
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prohibits  the  nixing  or  adulterating  of  any  feed  with 
materials  of  little  or  no  feeding  value  or  with  sub- 
stanoee  injurious  to  the  health  of  domestic  animals  or 
poultry,  or  the  sale,  offering  or  exposing  for  sale 
or  distribution  of  any  feed  so  mixed  or  adulterated. 
Section  266.280,  RSMo  19^9 » provides  that  any  person 
violating  the  provisions  of  said  Section  266.270  shall 
be  deemed  guilty  of  a misdemeanor. 

Your  proposed  definition  No.  3 of  "Chaff  and/or 
Dust",  set  out  in  your  request,  contains  a number  of 
materials  expressly  nrohibited  by  said  Section  266.270, 
among  which  are  the  following*  chaff,  hulls,  dust  and 
dirt,  and  a number  of  other  materials  which  could  have 
little  or  no  feed  value. 

It  Is,  therefore,  our  opinion  that  the  pronosed 
definition  No.  3 of  "Chaff  and/or  Dust”  be  not  included 
in  your  new  definitions  of  screenings  in  Missouri. 


CONCLUSION 

It  is,  therefore,  the  conclusion  of  this  department 
that  Section  266.270,  RSMo  19^4-9*  prohibits  the  mixture  of 
materials  eopearing  in  the  proposed  definition  of  "Chaff 
and/or  Dust"  and  should  not  be  included  in  your  new 
definitions  of  screenings  for  Missouri. 

Respectfully  submitted. 


GROVER  C.  HUSTON 

Assistant  Attorney  General 

APPROVED: 


A KHflKWH 

Attorney  General 


GCH/fh 


Mr.  A„  P,  StCTV?  , J; 
Attorney  at  Law 
Woodruff  Building 
Springfield  Kies 


sour 


Dear  SI 


Bent  requesting  an  opinioiirofTtTii'r'd 

StiL  L??LS  ‘ u f of  *««•»*?  of  the  Southwest 

J -ate  i/Oij.ege  K.^on,  in  part  reads : 

■ ’'kttta  mooting  on  <June  24',  1052,  the  Board 

Oi  Regents  of  Southwest  Missouri  State  Ck>X3it«* 
...  ■'  ■ J.cv.  *ir|f ted  t^at  I:  vmwapj  on  behalf' of  the  Bo lr 

OJ  Regents,  that  your  of fie®  renctex*  *n  oaininn 
. __  upon  the  following  question:  ' • < 

•If  a teacher  who 'h&a  reached’ the  age  of  canda 

tory  retirement  caouX«  .continue  to  teach  full- 
or  part-tiseVln  -district  covered  by  th*» 

: *u«h  teaching  service' 

together  with  remuneration  received  therefor 
and  tne- non-payment  of  contributions  for  such 
, period  of  service,  prevent  the  teacher  from 

receiving,;  at  the  close  .of ...  su'oh: '.period  of  i ser~ 
®!?d  *pQn  c*®fi^i,on  of  remurteration  the ref < 
benefj.ta  from  the . ayetem  at  the  sme  rate  avail 
able  upon  attainment  of  the  am®  of  ■ mandate; ~v 
retirement? *"  ' ' 

•.oio  ’^2erJ:u?,pr0vi®i<*B#:i>f'  Section  .46^010 -^1}  •/('$(/■  Mi 
Jhe  Public  School . Retirement  Systems  •2^»'>6»  cor>*V«h? 
h sW  °”  169*01Q  through  1^,130^  ij4S  S r^  . 

cable  to  teachers  employed  by  state  ' college® »•; ',  . •'.  ■ ' 

considering  the  qurltionVw  h*V*  presented.' w-j  i>j 
undv-rtaae  .to  -rule,  on.-ths  propriety',  or  ■It's.cali'fiy ' s’ 

has  reached  the  cojupuleory  ■mtlr<%imb  (tm  vfs* 

tinuinfe  thereafter  in  the  t^ehin;  ....ws.,  \ * 


JROfW  A*  ‘ «- 

ouiaory  age  and  cbntiwjwss  teactilnfi 

s rstiici&ftnt  slJf-rf'inae  aft®?1  his  ^ 

terminated,  . ■ 

••  As  Mintsi  f-at  i”  fe«  ©pinion 
School*- Retirement  System . « -orjae» 

a allot»anes  'tov  pu^>X»^c 


Board  of  AllfghW  &»*£■  ' » 

1 yat  A,  'f  , i ru;r®  ' '/-'r>  - , 

and  wen  cion  thfi  *€»«rt  »id  it  »t*a»>  »« 


"Pensions  should  not  bo  confuae#  w;h\ £CL 
pr.y.  A nrnrtcr,  io  » i-tu'-.i;-  or  a KV^ifeJ 
for  esrvicse  that  war®  -r«mder«S  j* 

mu*  « pr.fc  n 1-0 V ivies  fOI’  VetiFjMBpnV  pa#*  ivt 

Bient  pay  iaVdefinWa*  1 

pro  eenti  y earned,'  .which* 

employees,  is  •.  pay&tufc  •“  m*  -«JSl 

penaatlon  la  e&r^a  irj.  .ih»  prea^i 

'the-  future  to  an  «atoT ’W^+wfaS  K 

the  qualifications  ^uir€|<3.  by J** JKrlJ 

Biles  with  the  terms, . conditions,-  s»s*  »§ 

imposed  or;  the  -Receipt 'ef  .0,4  ■ 

‘'Until  im  employee  h*»  taj«ne4,M®  igt?Ar«* 
or  until  the  ,W*a  arrtyee  ehett 
retires*^  pay  *»■■**  an  ins.io^^t, 
the  conditions  ■'*«>;  satAfti'^ev.^  at  |hal At- 

-.***<•  r.fev  h$oOi&£t8'£  *'X£4t;  U, 

« M -k  VI  1 4: 1 f i isa&hwkp  eafcioi? 


-tone',  Sr 


ripened  into  a fu31  centra, o teal  obJigatJ-i-t.  * 7 * 

’’The  distinction  t>  n-»  o"  , ' - 

pay  la  not  artificial . " . 

Jtics  art*  intc 

discharge  of  duty  by  public  servants,  .<•„•  d .,  far.o 
Judiciously  administered  la  sr«  effrctlv-.  way  to 
secure  service  of  the  highest,  type.  Vi-rt,:  ;« 
allowance  • le  .made  cut;  cf  hand,  • yr.  "u,i,  v'o.siy,  dad 
purely  for.pftst  eervieeg,  by. the  goverfuaewt,  i.| 
is  a pension,  with  all ,th® ' attribute » of  a pension; 
but  where  •' the  .employee  ’contribute*  a tw*r!,  ci  hit 
salary  or  wages  with  b sum  from  the  state  or  bounty 
under  a quasi  contractual .relationship  with  too 
municipality  or  state,  creating  a contributed  re- 
serve retirement  ay  stem,'  the  result*;  are  different, 
retirement  pay  mads  therefrom  Is -not  a pension; 
the  contributions  by  the-  government  '.frees  t-heijr“.:-yery 
nature  must  be  viewed  In  s different  ' > it.' 


In  State  ex  rel.  Stringer  t,  Lee  l4?,  Florida  37  to  . Southern  (S-S) 
1£7*'  the  Supreme  Court  of  Florl&a  whilc  detoraiining  the  right  to  * ' 
retirement  pay  under  a lav;  providing  for  the  Retirement  of  circuit 
;Jtd geB,  said  at  Southern ;l,o,  132,  :133s..  : v 

"The  weight  of  authorities  is  to  tha  effect  that 
when  a government  by  statute  once  establishes  a 
compensation  or  retirement  system  for ‘its  said 
officers  or,  employees,  and.  provides  in  part  the; 
funds  and  means  for  'administering  it  according  t . 
to  the  terms  thereof , 1 arid  any  «ru«h  officer  or  . 
employee  contributes  money  ovpr  a period:. of  ‘ • ' 

years  and  the  oontribut.ldns; ate  placed  to  the  - ' 

credit  thereof  and  the  officer  or  employee  has; 
served  the  public  or  government  for  the  designated 
period  of  years,  or  wf 11© ■ serving  Attains  a certain 
■ age  or- becomes  mentally  or, physically  disabled  While* 
so  serving,  and  when  the  conditions;  arise  or  pocufc 
. upon  .which  by.  the  rules'  -and. regulations  of  ’the  - : . 

' ,t  *'  ayateni  the  Bald  officers  cr  employees  become  eligible  , 

, for  retirement  and  to  receive  funds  to  be  paid. -.but 

of  said  compensation  • retiressant  fund  aai  che  mi  id 
officers  or  employs©®  having  met  sil  the  requirementa 
' , ' "of  the  act  creating  the  -retirement  system,  tt»s»  ,th<* 

said  officers  or  .employees  .'have  acquired  # veeted  - •.•  "’'■ 
right  under  the  tier®?-  of  said  statute  which  estab-  ."  V 
. lishes  a contractual  relation  which  way  not.be  < < . 

affected  or  adversely  altered  , by  subsequent  enact* 
ments."  , ■ ’ 


V ; pSteas 
Pi  : j3$$ti 


Stone 


In  our  opinion A ^'^Df  wvi  r t >]  " horis 

by  the  stein  fee-,  plsaru.-f  / , 1 

a substantial  part  of  her  salary  ho  this  fund, 
eon ferae teal  relations  Kith  the  association  wero, 
created,  Frur  to  the  tiaw  of  hsr  rt, »,  r«s  s 
and  the  completion  of  her  payments,  her  rights  .. 

In  the  fund  were  of  an'  inchoates  nature  and  wepe^-f 
subject  to  any  changes  In  the  by-lewa  necessary 
for  the  betterment  of.  the  association,  However  •’ 
when  there  had  b«en  full  performance  c»  the  | 
of  the  plaintiff f . in  coapl fence  with’  the &y-l8rfhT; 
then  governing  the  association,  her  rights  became’ 
vested  and  no  subsequent  - change  • in  the  by-laws 
could  interfere  with  or  impair  such  righto.  Any 
other  .rule  would  utterly  destroy  all  stability 
and  security  in  the  retirement  fund  plan  uminr 
consideration,*’ 


. - For  a complete  discussion  of  the 
the  Annotation  In  137  ALB  ?J\xh , ",255b* 

'■  On  the.  basis  of  the  above  ;:c&seb’ it  would : appear  tMt  tcjicters  , 
under  our  retirement  system  are  entitled  fcc.  receive  their  retire- 
ment allowance  when  all  of  the  conditlbnd  of  eligibility  have,  been 
met,  and  when  all  requirements  have  been  complied  with, they  acquire 
a vested  right  in  said  allowance. 


a.  on  .this' , subject- 


Therefore,  in  the  situation  which  you  iiavo  preoented,  if  a 
teacher  upon  application  For  retirement  allowance. establishes’ 
certain  creditable  service,  . show®  that  all  -contributions' have  been 
paid,  has  attained  the  age  of  ..seventy ’{years’  and  separated;  or 
withdrawn  from  active  teaching  service  it  .la  oiu*  thought:  that  the 
qualif  1 cations  for  eligibility  have  been  r,ietj  and' that  ecid  teacher 
has' a vested  right  to  receive  hi,c  retireninnt  allowance  ‘computed 

according  to  law.  • : ' . v,  | ’ , , 

. In 'reading  the  statutes  creating  vthe  Public.'  School  itsfclresncnl 
System  of  Missouri  and  providing  for  the  payment’  of  retirement  • 
allowances  »we  find  no  provision  i%i  ’ the  low  that.  6?ould  deny , a i 
teacher  his  retirement  allowance’ who  had  reached : the  cdsipulsory 
retirement  age  and  had  compiled  with  the  condition*.  of?. b,i;ifcibility* 
Kor  do  wo  find  any  statutory  provision  requiring  a.',fceaeher  t?o  apply 
for  his  Retirement  allow&nsp  at  any  •certain  tlm«i  ones  wRceming;  • . 
eligible.  I ■ .«  " •'  ‘ - 


>/ 


Further, 
2*&nifested  an 
allowance  foi* 
tier,  '.169.010 


m^jvasim 


.pinion  of  this  de-p that  .*  teach*?* 

■ retirement,  and  ccntiByen  to 

p&s*fc-tl!»e  would  bo  ©Bt  5 t\*w  t<  • “ < 
the  close  of  the  period  of  f < w}*  _ 
of  reEionera'tion  therefor  at 
■ ■ ■ s age  of  man4&tpr-;/  re  t M* 


it  is  therefore  the  opinion  of  - 
who  has  reached  the  age  of  ssanoa tory 
teach  either  full-time  or  ; 
his  retirement  allowance <at 
teaching  service  and  upon  cessation 
the  pate  available  upon  &ttai.tss*ent  o*  th.fi 
mentv ' ' ' 


Re ape e tfuliy  eubsai  feted, 


RICHARD  r.  TK  F 
Assistant:  Attorney  G«W»tAJ 


APPROVED 1 


x~’ST'WC5ir 


Attorney  General 


STATE  INCOME  TAX: 
PROFITS  FROM  SALE  OF 
BREEDING  CATTLE: 
VALUATION: 


Director  of  revenue  lacks  power  under  Section 
143*200,  RSMo  1949,  to  make  regulation  that 
profits  of  individual  taxpayer,  from  sale  of 
breeding  stock  or  dairy  jfeawle  is  to  be  assessed 
at  full  value  unless  owned  12  months  prior  to 
sale. 

December  1$,  1952 


n 


Honorable  Cecil  T.  Taylor 
County  Representative 
Shelby  County 
Shelbyville,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  lor  a 
legal  opinion  of  this  department , which  request  reads  in  part  as 
follows: 


"I  would  like  to  have,  at  your  earliest 
convenience,  your  official  opinion  on  the 
following  matter. 

"Mr.  T,  A.  Allen,  Supervisor  of  the  Income 
Tax  Division  of  the  Dept,  of  Revenue,  has 
recently  ruled  that  the  profit  on  breeding 
stock  or  dairy  stock,  when  owned  and  sold 
as  Capital  Investment,  is  taxable  at  100# 
unless  it  is  owned  12  months  or  more." 

As  we  understand  the  facts,  a ruling  has  been  made  by  the 
director  of  revenue  to  the  effect  that  the  profits  realized  from 
the  sale  of  breeding  cattle  for  stock  or  dairy  purposes  shall  be 
assessed  at  full  value  for  state  income  tax  purposes,  unless  the 
taxpayer  has  owned  the  breeding  cattle  for  a minimum  period  of 
twelve  months  prior  to  the  sale. 

Your  oblection  to  the  rule  is  that  it  nullifies  certain  sections 
of  the  statutes,  and  you  cite  U3  to  Sections  143.100  and  I43.2OO  iUu*.o 
1949#  It  is  claimed  that  the  director  of  revenue  relies  on  the  latter 
section  as  his  legal  authority  for  making  the  ruling  here  in  question. 

•*hile  the  opinion  request  does  not  expressly  so  state,  we  assume 
that  the  particular  inquiry  for  which  such  request  is  made  is  whether 


Honorable  Cecil  T.  Taylor 


or  not,  under  the  above  mentioned  circumstances,  the  director  of 
revenue  has  been  granted  the  power  by  Section  143.200  to  make  such 
ruling* 

The  opinion  request  fails  to  state  whether  the  ruling,  was 
meant  to  apply  to  the  individual  citizen  or  resident  taxpayer,  but 
for  the  purposes  of  our  discussion  we  shall  assume  that  the  inquiry 
was  meant  to  refer  to  individual  citizens  or  resident  taxpayers, 
and  we  call  attention  to  Section  143*010,  iiSMo  1949*  relating  to 
this  class  of  taxpayers*  Said  section  reads  in  part  as  follows: 

"1*  livery  individual,  a citizen  or  resident 
of  this  state , shall  pay  a tax  upon  net  in- 
come received  from  all  sources  during  the 
preceding  year  in  excess  of  the  exemptions 
herein  provided." 


(Underscoring  ours.) 

It  is  noted  that  the  tax  is  based  upon  net  income  only,  and 
that  Section  143*100,  RSMo  1949,  defines  net  income  and  reads  in 
part  as  follows: 

"1*  Income  shall  include  gains,  profits,  and 
earnings  derived  from  salaries,  wages  or  com- 
pensation for  personal  services  of  whatever 
kind  and  in  whatever  form  paid;  and  from  pro- 
fessions, vocations,  businesses,  trade,  com- 
merce, or  sales  or  dealings  in  property,  whether 
real  or  personal,  growing  out  of  the  ownership 
or  the  use  of  any  interest  in  real  or  personal 
property.  In  any  case  . here  real  or  personal 
property  hasHbeen  held  for  more  than  six  months 
only  fl?ty_£er  cent  of  the  fcain  or  .loss  ..resulting 
from  sale  or  exchange  shall  be  taken  into  account 
in  computing  net  income . but  in  such  cases  any 
loss  'used  in  computing the  net  income  shall  not 
exceed  one  thousand  dollars  over  and  above  gains 
for  the  same  period." 


(Underscoring  ours.) 

Section  143*200,  supra,  reads  as  follows: 

"The  director  of  revenue  may  prescribe  reasonable 
rules  and  regulations  for  administration  oltVe 
provisions  or  the  laws  relating  to  the  levy. 
assessment,  collection  and  payment  oi1  taxes 
based  on  incomes.  L>uch  rules  and  regulations 
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shall  follow  as  nearly  as  practicable  the 
rules  and  regulations  prescribed  by  the  United 
States  government  on  income  tax  assessments  and 
collections." 


(Underscoring  ours.) 

Ordinarily  a public  officer  may  be  legally  granted  the  power 
by  the  legislature  to  make  reasonable  rules  and  regulations  relating 
to  the  duties  of  his  office,  so  long  as  such  rules  or  regulations 
do  not  contravene  the  express  provisions  of  any  statutes.  In  this 
respect  it  appears  that  the  general  rule  has  been  stated  in  Volume 
67,  page  370,  C.  J.  S.,  which  reads  as  follows: 

"Under  some  statutes  an  officer  has  express 
authority  to  make  rules  and  regulations,  and 
usually  he  has  implied  authority  to  adopt  such 
reasonable  rules  and  regulations  as  are  necessary 
to  the  due  and  efficient  exercise  of  the  powers 
expressly  granted.  In  order  to  be  valid,  a rule 
or  regulation  must  be  reasonable,  and  in  accordance 
with,  subordinate  to,  and  not  in  conflict  with, 
statutory  provisions.  The  validity  of  a regulation 
may  also  depend  on  the  perfor  ance  of  certain  pre- 
liminary conditions. 

*************** 

"Powers  conferred  on  a public  officer  can  be 
exercised  only  in  the  manner,  and  under  the 
circumstances,  prescribed  by  law,  and  any 
attempted  exercise  thereof  in  any  other  manner 
or  under  different  circumstances  is  a nullity. 

* * *•• 

Section  143*200,  supra,  empowers  the  director  of  revenue  to 
make  reasonable  rules  and  regulations  only  "for  administration  of 
the  provisions  of  the  laws  relating  to  the  levy,  assessment,  col- 
lection and  payment  of  taxes  on  incomes  * * *•" 

From  the  language  used  in  this  section  it  is  obvious  that  the 
intention  of  the  legislature  was  that  the  rule  making  power  of  the 
director  of  revenue  should  be  confined  to  the  subject  matter  speci- 
fically provided,  or  that  necessarily  Implied  therefrom,  and  that 
such  rules  are  limited  to  those  of  procedure  for  the  administration 
and  enforcement  of  the  income  tax  laws.  The  standard  for  any  rules 
or  regulations  made  by  the  director  of  revenue  is  provided  by  this 
section,  and  any  rules  which  fail  to  meet  the  standard  thus  fixed 
are  a nullity. 
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‘,7e  are  unable  to  find  any  Missouri  decisions  in  point  on  trie 
rule  making  pov/or  of  public  officials,  and  particularly  those  of 
the  director  of  revenue  under  above  Mentioned  circumstances, 
consequently,  vie  must  look  to  the  decisions  of  the  courts  of  other 
states  for  authority#  Vo  hero  call  attontion  to  the  c so  of  Duncan 
v.  A#  R*  Krull  Co.,  Il4  Pac.  2d  888,  in  which  the  court  said  at 
l.c.  339: 

"Rules  and  regulations  by  an  administrative 
or  oxocutive  officer  or  body  ar*e  always  sub- 
ordinate to  the  terns  of  tho  statute  and  in 
aid  of  the  enforcement  of  its  provisions." 

In  the  opinion  of  tills  case  the  court  quoted  from  11  Am.  Jur., 

95  # Sec.  2l;.0,  as  follows: 

"The  general  principle  governing  tlie 
conditions  under  which  the  pov  or  to  make 
rules  and  regulations  may  be  delegated  has  boon 
stated  as  follows:  A legislature,  in  enacting 
a law  complete  in  itself  and  designed  to  accomplish 
the  regulation  of  particular  matters  fallinr  within 
its  jurisdiction,  nay  expressly  authorize  an  admin- 
istrative commission,  within  definite  valid  limits, 
to  provide  rules  and  regulations  for  the  complete 
operation  and  enforcement  of  the  law  within  its 
expressed  general  purpose#  So  long  as  a policy 
is  laid  down  and  n standard  Ts  established  by 
a statute,  no  unconstitutional  delegation  of 
subordinate  rules  rliVdn  proscribed  limits  and 
F10  riotomj  n-  tl  op  of  facts  to  wh3  ch  the  policy 
as  declared  "by  tho  le  lain  turn  is  to  appl;.^ 

(Underscoring  ours.) 

It  is  our  thought  that  tho  regulation  of  the  dir  ctor  of  revenue 
hero  in  question  is  not  a reasonable  rule  or  regulation  promulgated 
for  the  purpose  of  enforcing  the  income  tax  laws  of  Mirsouri,  within 
the  noani’..  o;'  >c  t " m 143,200,  supra#  The  re  v.lation  fa  Is  to 
measure  up  to  the  standard  provided  by  t is  soction,  in  th  t it  does 
not  fall  within  tho  limits  of  those  matters  upon  which  the  officer 
has  been  empowered  to  make  regul a ions.  Instead  of  purely  procedural 
matters  for  the  administration  of  tho  income  tax  laws,  to  vt.  1 ch  the 
officer* s rule  making  power  is  limited,  it  is  apparent  that  the 
regulation  goes  far  beyond  such  limitation  and  attempts  to  provide 
a now  method  for  tho  valuation  of  profits  realized  from  the  s le 
of  livestock  held  for  breeding  or  dairy  purposes,  and  that  the 
regulation  contravenes  the  provisions  of  Sections  143.100  and  143*200* 
supra,  particularly  that  portion  o°  the  former  section  quoted  and 
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underscored  above.  It  further  appears  tliat  such  ruling  ignores 
the  torn  "not  incone,"  and  attempts  to  place  n value  on  the  profits 
referred  to  in  excess  of  those  provided  by  Section  lij-3.010  and 
ll}.3.100,  supra. 

Lacking  the  power  under  Section  llj.3.200,  supra,  to  mnke  the 
regulation,  said  re  ulation  of  the  director  of  revenue  is  a nullity. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  tMs  department  that  the 
director  of  revenue  lacks  the  power,  under  Section  114.3*200,  RSPo 
19l4.9»  to  make  a regulation  that  the  profits  realized  by  an 
Individual  taxpayer  from  the  sale  of  breeding  stock  or  dairy  stock 
shall,  for  the  state  Income  tax  purposes,  bo  assessed  at  full 
value  unless  said  stock  was  owned  for  a period  of  twelve  months 
prior  to  the  sale. 


Respectfully  submitted. 


p/.ul  n.  ciirrwooD 

Assistant  Attorney  General 


A PRO V\P: 


PNC :hr 


CIRCUIT  CLERKS,  ) Clerk  of  the  circuit  court  may  demand 

) payment  in  advance  for  certified  copies 
FEES:  ) of  records  in  his  office# 


Mr  • B . C . Toml  inson 
Prosecuting  Attorney 
St,  Franco is  County 
Farmington,  Missouri 

Dear  Mr.  Tomllnaon: 

We  have  given  careful  consideration  to  your  request 
for  an  opinion,  which  request  is  as  follows: 

"The  Circuit  Clerk  is  continually 
getting  requests  from  inmates  of 
the  penitentiary  for  certified 
codes  of  the  complaint,  warrant, 
information,  and  sentence  and  Judg- 
ment in  their  criminal  cases  and 
no  money  is  sent  to  cover  the  costs 
to  the  clerk  for  preparing  same 
and  none  is  sent  the  clerk  when  he 
prepares  these  document s and  inc lores 
his  bill.  Is  the  Circuit  Clerk  obliged 
to  prepare  these  documents  free  of 
charge  and  can  he  demand  payment  for 
same  in  advance  before  he  goes  to  all 
the  trouble  of  preparing  them?’1 

The  fees  allowed  clerks  of  the  circuit  courts  for 
their  services  ir.  criminal  proceedings  are  enumerated  in 
Section  I|33«530#  RSMo  19U-9 - And  this  list  includes  such 
Items  as  those  mentioned  in  your  request. 

May  the  clerk  demand  nayment  for  these  documents 
before  going  to  the  trouble  of  oreparing  them?  The  law 
in  Missouri  is  entirely  silent  on  this  question.  The 
clerk,  however,  "shall  charge  and  collect  for  the  county 
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in  all  cases  every  fee  accruing  to  his  office,"  as  pro- 
vided by  Section  483*550,  RSMo  19^9*  A®  must  "nay  monthly 
into  the  county  treasury  the  amount  of  all  fees  collected 
by  virtue  of  his  office  except  fees  collected  in  cases 
of  change  of  venue  from  pther  counties,"  as  provided 
in  Section  1j.83*56o,  RSMo  19i|9* 

Within  the  clear  meaning  of  the  law  the  clerk  of 
the  circuit  court  is  under  legal  duty  to  exercise  due 
care  and  diligence  in  collecting  the  fees  of  his  office 
and  turning  them  over  to  the  county  treasurer.  He  may 
in  certain  cases  find  it  expedient  to  demand  nayaent 
in  advance  of  the  service,  and  there  is  no  reason  for 
holding  that  he  may  not  do  so. 

The  general  rule  of  law  governing  this  question  is 
defined  in  Cornua  Juris  Secundum,  Vol*  67,  pa ge  359*  a* 
follows : 


"Where  a statute  prescribes  the  fees 
which  an  officer  shall  receive  and 
omits  specially  to  provide  when,  how 
and  by  whom  they  shall  be  paid,  the 
person  at  whose  request  the  service 
is  rendered  is  liable  and  the  officer 
is  entitled  to  payment  as  the  ser- 
vices are  performed.  Fees  are  some- 
times payable  in  advance  of  the 
performance  of  the  official  service 
wanted,  and  a statute  intended  only 
to  prevent  the  exaction  of  larger 
fees  than  the  law  allows  does  not 
prevent  the  collection  of  the  pre- 
scribed fee  in  advance  in  a proper 
case;  but  under  some  provisions,  the 
state  is  entitled  to  have  particular 
papers  filed  without  paying  the  filing 
fee  in  advance,  as  is  required  of 
private  individuals.  When  an  officer 
is  unable  to  collect  his  fees  for 
services  performed  from  the  person 
liable  to  pay  them,  he  must  bear  the 
loss,  and  an  officer  who  inadvertently 
or  otherwise  files  a paper  for  which 
a fee  is  required  to  be  paid  is  forth- 
with bound  to  account  for  such  fee 
whether  or  not  he  collected  it  at  the 
time  the  paper  was  left  for  filing. 

An  of flc 8r  is  protected  in  refusing 
to  -.’Oliver  official  nepers,  or  In 
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retaining  papers  and  documents  in 
iis  possession  In  resnoct  of  which 
ho  has  renderod  service,  until  the 
Tees  are  pa  id. 1,1 


(Underscoring  ours.) 


This  principle  was  upheld  by  the  Supreme  Court  of 
Iowa  in  Ripley  v.  Gifford,  11  Iowa  367.  In  the  course  of 
that  opinion,  at  page  370»  the  court  said t 


"There  is  no  statute  fixing  the  fees 
of  Secretary  of  State,  Cleric  of  the 
Supreme  Court,  Recorder,  Sheriff, 
Coroner,  Constable,  Notary  Public, 
Justice  of  the  Peace  or  County  Surveyor. 
And  yet  beyond  controversy,  they  are 
each  entitled  to  compensation  for 
their  services.  This  compensation, 
if  not  fixed  and  settled  at  the  time 
the  services  are  required,  would  be 
what  the  same  were  reasonably  worth. 

Each  officer  may  also,  in  our  opinion, 
if  he  so  desire,  require  the  pre- 
payment of  fees  for  the  services  de- 
manded. Or,  for  any  services  rendered, 
he  may  retain  any  papers  or  documents 
in  his  possession  in  and  about 
which  he  has  bestowed  labor,  until 
the  reasonable  value  of  said  services 
shall  be  paid.  Thus  if  the  clerk  of 
the  Supreme  Court,  or  a justice  of 
the  peace,  is  required  to  issue 
an  execution,  he  may  either  demand 
the  pre-payment  of  his  fee  therefor, 
or  refuse  to  deliver  the  same  after 
its  preparation,  until  such  fee 
shall  be  paid. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  clerk  of 
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the  circuit  court  nay  demand  nayment  In  advance  for 
certified  copies  of  records  In  his  office. 


Respectfully  submitted. 


APPRO?-*®  J 


3.  A.  TAYLOR 

Assistant  Attorney  General 


Attorney  Oeneral 


BAT/fh 


TAXATION:  VOID  TAX  SALE:  County  court  is  authorized  to  refund 

PURCHASERS  BID  TO  BE  amount  of  bid  and  interest  to 

REFUNDED,  WHEN : purchaser  at  void  tax  sale  only  under 

circumstances  provided  by  Section 
140.530,  RSMo  1949*  Court  cannot 
legally  refund  total  amount  of  taxes, 
plus  interest  on  same  to  purchaser 
who  paid  taxes  on  land  described 
in  collector’s  deed  for  years  sub- 
sequent to  void  tax  sale. 

January  15,  1952 

/ - sT  - \T  -2 — 


Honorable  J.  W.  Thurman 
Prosecuting  Attorney 
Hillsboro,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  recent  request  for 
a legal  opinion  of  this  department,  which  request  reads  as 
follows: 


"I  enclose  herein  copy  of  a letter  just 
received  from  the  County  Clerk  wherein 
he  requests  an  ooinion  as  to  the  authority 
or  duty  of  the  County  Court  to  reimburse  a 
purchaser  of  delinquent  property  under  the 
circumstances  disclosed  in  his  lstter. 

”As  I construe  Section  140.530  under  cir- 
cumstances such  as  mentioned  by  Mr.  Coleman, 
the  Court  has  no  choice  other  than  to  refund 
with  interest  the  amount  paid  Mr.  Neubauer, 
at  the  time  this  land  was  sold  for  delinquent 
taxes  together  with  the  sum  he  has  expended 
in  payment  of  the  taxes  which  have  accrued 
since  the  date  of  purchase. 

”In  the  event  you  conclude  that  my  construction 
of  the  Statute  is  right  I should  also  like  to 
know  out  of  what  funds  the  refund  should  be 
made.” 

From  the  facts  given  in  the  opinion  request  and  also  in  the 
enclosed  copy  of  a letter  of  the  County  Clerk  of  Jefferson  County 
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Missouri,  addressed  to  you,  it  appears  that  a Mr.  Neubauer  pur- 
chased certain  real  estate  at  a tax  sale  and  received  a collector* s 
deed  on  November  3,  1947.  The  property  was  offered  for  sale 
and  returned  as  delinquent  for  nonpayment  of  taxes,  interest, 
penalties  and  costs  for  the  years  1942,  1943,  1944.  1945  and  1946, 
The  purchaser  paid  the  taxes  on  the  property  described  in  his  deed, 
for  the  years  1947,  194&,  1949,  1950  and  1951 » and  after  payment 
of  the  1951  taxes,  he  first  learned  that  said  land  had  been  doubly 
assessed  on  the  tax  books,  that  he  received  no  title  by  virtue 
of  the  collector’s  deed,  and  had  been  paying  taxes  cn  property 
he  did  not  own  during  the  years  subsequent  to  the  tax  sale. 

The  purchaser  now  demands  the  county  court  to  refund  to 
him  the  amount  of  the  original  bid  plus  eight  percent  interest 
on  such  sum  from  November  3»  1947#  He  also  demands  a refund  of 
the  total  amount  of  taxes  paid  by  him  for  the  years  1947  to 
1951,  inclusive,  plus  interest  on  that  sum  at  the  rate  of  eight 
percent  per  annum. 

From  the  opinion  request  and  the  copy  of  the  County  Clerk’s 
letter  it  was  not  clear  whether  the  property  had  been  merely 
doubly  assessed  or  whether  it  had  been  doubly  assessed  under 
two  different  land  descriptions  and  no  taxes  had  been  paid  on 
either  of  them,  so  we  found  it  necessary  to  ask  you  to  explain 
the  facts  more  in  detail. 

Your  second  letter  greatly  clarifies  the  facts  concerning 
this  matter,  and  it  now  appears  that  the  land  had  been  originally 
described  in  the  tax  books  by  acreage,  but  that  some  time  later, 

(no  date  is  given)  the  owner  subdivided  the  property  into  lots 
and  blocks  and  that  the  two  descriptions  appeared  on  the  tax 
books  at  the  same  time  and  presumably  assessed  to  the  same  owner. 
The  owner  paid  taxes  on  the  lots  and  blocks  description  but  the 
land  was  sold  for  delinquent  taxes  for  the  years  mentioned  above 
under  the  original,  or  acreage  description,  although  no  taxes  were 
due  at  the  time  of  the  sale. 

In  your  second  letter  you  have  repeated  your  request  for 
an  opinion,  and  since  we  find  said  request  expressed  in  clear  and 
concise  terms,  we  shall  adopt  same  as  the  basis  upon  which  to  write 
the  opinion* 

Said  request  reads  as  follows: 

"The  question  for  your  decision  is,  should 
the  county  re-imburse  the  purchaser  at  the 
tax  sale  for  the  amount  of  his  bid  and  also 
for  the  amount  of  taxes  he  has  paid  since  he 
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purchased  the  property  at  the  tax  sale, 

Furthermore  is  he  entitled  to  interest? 

If  you  find  the  County  should  re-imburse 
the  purchaser  then  we  should  like  to  know 
what  fund  it  should  be  paid  out  of.” 

It  is  intimated  that  the  purchaser  received  no  title  to  the 
land  purchased  because  the  sale  was  void  and  your  first  inquiry 
deals  with  this  situation,  namely,  the  authority  of  the  county 
court  to  reimburse  the  purchaser  for  the  amount  of  his  bid  and 
interest  on  that  amount. 

Section  140,530,  RSMo  1949,  provides  the  circumstances 
under  which  a tax  sale  is  void  and  the  duty  of  the  county  court 
to  refund  the  purchaser  the  amount  of  his  bid  and  interest,  to 
be  paid  out  of  the  county  treasury.  Said  section  reads  as  follows: 

"No  sale  or  conveyance  of  land  for  taxes 
shall  be  valid  if  at  the  time  of  being 
listed  such  land  shall  not  have  been  liable 
to  taxation,  or,  if  liable,  the  taxes  thereon 
shall  have  been  paid  before  sale,  or  if  the 
description  is  so  imperfect  as  to  fail  to 
describe  the  land  or  lot  with  reasonable 
certainty  and  for  the  first  two  enumerated  causes, 
the  money  paid  by  the  purchaser  at  such  void  sale 
shall  be  refunded,  with  interest,  out  of  the  county 
treasury,  on  order  of  the  county  court," 

This  section  is  the  same  as  Section  11156,  Mo.  R,  S.  1939, 
and  in  the  case  of  Sharp  v.  Richardson,  182  S.  W.  (2d)  151,  353 

Mo,  13#,  the  court  had  occasion  to  construe  this  and  another 
section  of  the  statutes.  The  facts  involved  were  in  some  respects 
similar  to  those  given  in  the  opinion  request,  in  that  property 
purchased  by  a trustee  for  the  county  at  a tax  sale  held  in  New 
Madrid  County  was  bid  in  by  the  trustee,  who  later  sold  it  to 
another  person  and  which  land  wa3  finally  purchased  by  the 
appellant.  The  property  was  described  as  "14  acres,  N.  W,  quarter 
of  S.  W.  quarter,  except  certain  town  lots  * # *•"  The  owner  had 
paid  the  taxes  prior  to  the  sale  and  later  brought  suit  to  re- 
cover the  property,  contending  that  the  tax  deed  was  void  because 
of  the  indefinite  description  of  the  land  sought  to  be  conveyed 
thereby,  and  for  the  further  reason  that  the  sale  was  void  because 
no  taxes  were  due  on  the  property  at  the  time  of  the  sale,  as  they 
had  been  previously  paid  by  the  owner. 

In  commenting  upon  appellant* s contention,  the  court  said 
at  1.  c,  143  and  144: 
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"First,  appellant  says  that  the  petition 
fails  to  state  a cause  of  action  because 
it  does  not  offer  to  refund  to  defendant 
the  taxes  paid  by  him  or  his  predecessors 
in  title,  citing  faction  11179,  Revised  Statutes 
Missouri  1939,  (Mo.  ft.  S.  A.  vol.  22,  p.  3$4) 
and  two  cases  construing  that  statute.  The 
contention  cannot  be  sustained  under  the 
circumstances  of  this  case.  Neither  the 
appellant  nor  his  predecessors  have  paid 
any  taxes.  No  doubt  the  county  applied  the 
money  received  from  the  sale  by  its  agent, 
Steele,  to  the  payment  of  taxes  appearing  to 
be  due  under  the  assessment  as  part  of  a 
section,  but  it  had  already  collected  the 
taxes  from  respondent  under  an  assessment 
as  lots  and  blocks.  The  tax  sale  to 
appellant's  predecessor  in  title  was  void 
for  two  reasons  mentioned  in  Section  11156, 
Revised  statutes  Missouri  1939  (Mo.  ..  . A., 

vol.  22,  p.  359)  to  wit:  because  the  taxes 
had  already  been  paid  before  the  sale  and 
the  assessment  upon  which  the  sale  was 
based  failed  to  describe  the  land  with 
reasonable  certainty.  The  latter  section 
further  provides  that  if  the  sale  is  void 
for  either  of  the  reasons  mentioned  the 
purchase  money  shall  be  refunded  by  the 
county.  e think  the  meaning  of  the  two 
sections,  when  read  together,  is  that  an 
owner  who  seeks  to  set  aside  a tax  sale 
must  offer  to  refund  any  taxes  which  he  has 
failed  to  pay  and  which  have  been  paid  by 
the  purchaser  at  the  tax  sale  or  his  grantees, 
but  li  the  owner  has  already  paid  the  taxes 
before  the  sale  the  purchaser  must  look  to  " 
the  county  for  the  refund  of*  any  taxes'  paid 
by  him  after  they  have  previously  been  paid 
bv  the  owner."  ~ 


(Underscoring  ours.) 

In  answer  to  your  first  inquiry,  it  is  our  thought  that 
upon  proper  application  and  proof  being  offered  by  the  purchaser 
at  the  void  tax  sale,  it  shall  be  the  duty  of  the  County  Court 
of  Jefferson  County  to  refund  to  such  purchaser,  out  of  the 
county  treasury,  the  amount  of  the  bid,  plus  interest  on  such 
amount  from  November  3,  1947,  until  date  of  payment  under  the 
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provisions  of  Section  140.530,  supra. 

Your  second  inquiry  is  whether  or  not  it  is  the  duty  of 
the  Jefferson  County  Court  to  reimburse  the  purchaser  at  the 
void  tax  sale  for  the  total  amount  of  all  taxes,  and  interest 
on  such  sum,  expended  by  such  purchaser  for  taxes  in  the  years 
subsequent  to  the  tax  sale. 

It  appears  that  the  purchaser  had  paid  the  taxes  upon  the 
property  described  in  his  tax  deed  for  the  years,  1947  to  1951, 
inclusive,  and  had  paid  the  taxes  for  1951,  before  first  learning 
that  he  had  not  received  any  title  to  such  property,  and  it  is 
for  these  years*  taxes  and  interest  that  he  demands  the  court 
to  reimburse  him. 

In  discussing  yourfirst  inquiry,  it  was  pointed  out  that 
the  purchaser  was  entitled  to  a refund  for  the  amount  of  his  bid 
and  interest,  by  reason  of  the  void  tax  sale  only  because  Section 
140.530,  authorized  the  county  court  under  such  circumstances  to 
make  the  refund  from  county  funds,  as  there  was  no  common  law 
duty  upon  the  state  or  the  former  owner  to  reimburse  a purchaser 
at  a void  tax  sale. 

The  same  rule  applies  also  to  the  circumstances  mentioned 
in  your  second  inquiry.  There  is  no  common  law  liability  of  the 
county  to  reimburse  a purchaser  at  a void  tax  sale  for  the  amount 
of  money  expended  by  him  for  taxes  on  the  property  described  in 
his  deed  in  years  subsequent  to  such  tax  sale. 

Section  140.530,  supra,  does  not  provide  that  the  county 
shall  make  the  refund  to  a purchaser  for  taxes  in  years  sub- 
sequent to  such  sale  and  no  other  Missouri  statutes  authorize 
the  court  to  make  such  a refund.  In  the  absence  of  a statute 
authorizing  such  action,  the  county  is  not  liable  and  the  court 
i3  not  authorized  to  reimburse  the  purchaser  as  suggested  in  the 
second  inouiry  of  the  oninion  recuest. 

Therefore,  in  answer  to  your  second  inquiry,  lor  the 
reasons  given  above,  it  is  our  thought  that  the  County  Court  of 
Jefferson  County  lacks  the  power  and  cannot  legally  refund  to 
the  purchaser  (from  county  funds)  the  amount  expended  by  him 
for  taxes  in  years  subsequent  to  the  void  tax  sale  on  property 
described  in  the  purchaser’s  tax  deed,  together  with  interest 
on  such  amount. 

Your  third  inquiry  is  to  the  effect  (anticipating  that  the 
answers  to  the  first  and  second  inquiries  are  in  the  affirmative) 


-5 


Honorable  J,  . Thurman 


as  to  what  county  funds  the  county  court  may  draw  upon  in  making 
the  tax  refund  and  interest  to  the  purchaser  referred  to  in  the 
opinion  request. 

The  same  inquiry  has  been  discussed  in  an  opinion  of  this 
department  rendered  to  the  Honorable  John  W.  Mitchell,  Prosecuting 
Attorney  of  Buchanan  County,  Missouri#  It  is  believed  that  the 
opinion  fully  answers  your  third  inquiry,  and  we  are  therefore 
enclosing  a copy  of  that  opinion  for  your  consideration, 

CONCLUSION 


It  is  the  opinion  of  this  department  that  where  real  estate 
was  sold  for  taxes  by  a county  collector  and  that  the  taxes 
on  such  property  had  been  paid  by  the  owner  prior  to  such  sale, 
the  sale  was  void  and  the  purchaser  received  no  title  to  the 
property  described  in  the  collector’s  deed,  but  that  such  pur- 
chaser may  make  proper  application  and  proof  to  the  county  court 
of  the  county  in  which  the  sale  was  held  for  a refund  of  his  bid 
and  interest#  Upon  being  satisfied  of  the  validity  of  the  claim, 
if  shall  be  the  duty  of  the  county  court  to  refund  to  such  p\ir- 
chaser  the  amount  of  his  bid  with  interest  from  the  date  of  the 
sale  until  payment  is  made  from  the  county  treasury#  That  the 
liability  of  the  county  and  the  duty  of  the  county  court  to  make 
the  refund  to  the  purchaser  is  not  created  by  the  common  law, 
but  only  under  the  provisions  of  section  140,530,  RSMo  1949# 

No  Missouri  statutes  provide  that  the  county  shall  be  liable  and 
shall  refund  to  a purchaser  at  a void  tax  sale  the  total  amount 
expended  by  him  with  interest  thereon  for  taxes  on  the  property 
described  in  his  tax  deed  for  the  years  subsequent  to  such  void 
tax  sale,  and  it  is  the  further  opinion  of  this  department  that 
under  these  circumstances  the  county  court  lacks  the  power  and 
cannot  legally  refund  the  amount  of  the  subsequent  years*  taxes 
and  interest  thereon  to  such  purchaser# 


Respectfully  submitted, 


PAUL  N,  CHITWOOD 
Assistant  Attorney  General 


APP.tOVKD: 


J.  a.  TaYlor 

Attorney  General 
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ELECTIONS X 


April  29th  last  day  for  filing  for  nomination  in  August  * 
primary# 


January  31#  1952 


Honorable  Walter  H.  Toberman 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr#  Toberman t 

We  have  your  recent  letter  in  which  you  request  an  opinion 
of  this  department  as  to  the  deadline  for  filing  for  nomination 
to  be  made  in  the  August  primary  election.  Your  letter  is  as 
follows! 


"We  respectfully  request  your  opinion 

as  to  the  deadline  for  filing  for  nomination 

to  be  made  in  the  August  primary  election." 


In  answer  to  your  Inquiry  we  direct  your  attention  to  Section 
120#3lj-0f  RSMo  19^9#  which  reads,  in  part,  as  follows: 

"The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at  any 
primary  election  unless  such  candidate 
has  on  or  before  the  last  Tuesday  of 
April  preceding  such  primary  filed  a 
written  declaration,  as  provided  in 
sections  120#300  to  120#o50,  stating  his 
full  name,  residence,  office  for  which 
he  proposes  as  a candidate,  the  party  upon 
whose  ticket  he  is  to  be  a candidate,  » # 

We  point  out  that  the  statute  states  in  effect  that  the 
candidate  must  file  on  or  before  the  last  Tuesday  of  the  April 
preceding  the  August  primary.  A reference  to  the, calendar  indicates 
that  the  last  Tuesday  of  next  April,  which  month  6f  April  precedes 
the  next  August  primary,  falls  on  the  29th  of  the  month# 
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CONCLUSION 


We  are  accordingly  of  the  opinion  that  the  deadline  for 
filing  for  nomination  to  be  made  in  the  August  primary  1952# 
is  12*00  o'elook  midnight#  April  29#  1952* 


Respectfully  submitted, 

SAMUEL  M.  WATSON 
Assistant  Attorney  General 


SMW  smw 


APPROVED* 


J.  E.  ta^£6h 
Attorney  General 


LOTTERIES : 


A transaction,  whereby  with  the  sale  of  an  admission 
ticket  or  a sale  of  merchandise,  a coupon  would  be 
given,  entitling  the  holder  to  a chance  at  a prize, 
would  be  a lottery  and  would  therefore  be  illegal. 


February  15 , 1952 


Honorable  Albert  Thomson,  Attorney 
Board  of  Police  Commissioners 
Kansas  City  6,  Missouri 

Dear  Sir: 


7 -/  f'r  -I  Z' 


This  department  is  in  receipt  of  your  recent  request  for 
an  official  opinion.  You  thus  state  your  opinion  request: 

"We  would  appreciate  your  office  advising 
us  whether  the  outlined  procedure  would  be 
in  violation  of  the  statutes  of  the  State 
of  Missouri. 


"It  is  proposed  by  various  businesses  that 
with  each  admission  ticket  or  sale  a coupon 
be  given.  The  customer  will  rota in  a stub 
bearing  the  coupon  number  and  the  other 
portion  of  the  coupon  will  be  placed  in  a 
receptacle.  At  periodic  intervals  there 
will  be  a drawing  from  the  receptacle  and 
the  individual  whose  name  appears  upon  the 
coupon  drawn  will  be  entitled  to  a prize. 

It  is  contemplated  that  the  party  whose 
name  appears  would  be  entitled  to  the  prize 
whether  he  was  present  at  the  drawing  or  not. 

"Our  question  is  whether  this  procedure  will 
constitute  an  enterprise  forbidden  under  the 
statutes  of  the  State  of  Missouri." 


It  is  obvious  that  the  legality  or  illegality  of  the  pro- 
posed transaction  set  forth  by  you  above  depends  upon  whether 
it  is  or  Is  not  in  violation  of  the  Missouri  law  prohibiting 
lotteries,  in  order,  therefore,  to  decide  whether  such  a proposed 
transaction  would  or  would  not  be  a lottery,  we  must  examine  its 
component  parts  in  the  light  of  the  law  and  the  interpretations 
of  the  law  made  by  the  courts  in  regard  to  lotteries. 


Honorable  Albert  Thomson 


The  Missouri  law  prohibiting  lotteries  is  found  in  Section 
563*ii.30#  RSMo  1949-  This  section  reads: 

"If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a 
lottery  as  a business  or  avocation  in 
this  state,  or  shall  advertise  or  make 
public,  or  cause  to  be  advertised  or  made 
public,  by  means  of  any  newspaper,  pam- 
phlet, circular,  or  other  written  or 
printed  notice  thereof,  printed  or  cir- 
culated in  this  state,  or  any  such  lottery, 
gift  enterprise,  policy  or  scheme  or  draw- 
ing in  the  nature  of  a lottery,  whether 
the  same  is  being  or  is  to  be  conducted, 
held  or  drawn  within  or  without  this  state, 
he  shall  be  deemed  guilty  of  a felony,  and, 
upon  conviction,  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  not  less 
than  two  nor  more  than  five  years,  or  by 
imprisonment  in  the  county  jail  or  workhouse 
for  not  less  than  six  nor  more  than  twelve 
months . " 

Since  its  enactment,  this  statute  has  been,  on  numerous 
occasions,  construed  by  the  appellate  courts.  A fairly  recent, 
and  very  comprehensive  discussion  of  it  is  to  be  found  in  the 
1937  Missouri  Supreme  Court  decision  in  the  case  of  State  ex 
inf.  McKittrick,  Atty.  General,  v.  Globe  Democrat  Publishing 

co.,  no  s.w.  (2d)  705. 

We  shall  not  enter  upon  any  extensive  discussion  of  this 
case  here  for  the  reason  that  the  fact  situation  in  it  is  not 
similar  to  the  fact  situation  in  the  instant  case.  It  Is,  how- 
ever, of  value  to  us  in  that  It  clearly  defines  the  three 
elements,  all  of  which  must  be  present,  which  together  consti- 
tute a lottery.  At  l.c.  713*  the  Court,  in  the  above  case, 
states:  "The  elements  of  a lottery  are:  (1)  Consideration; 

(2)  ’’rize;  (3)  Chance." 

It  is  clear  that  two  of  these  elements,  to-wit,  "prize" 
and  "chance"  are  present  in  the  proposed  transaction  which  you 
describe.  Me  have  therefore  only  to  determine  whether  the  third 
element,  "consideration,"  is  or  is  not  present. 

In  your  letter  you  state  that  the  drawing,  at  which  a prize 
will  be  given,  is  based  upon  a coupon  wiiich  will  be  given  to 
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each  person  pur chasing  an  admission  ticket  or  to  whom  a sale 
of  goods  has  been  made.  We  assume  that  the  price  of  admission 
or  the  price  of  the  goods  sold,  will  not  be  increased  because 
a coupon,  giving  the  holder  thereof  a chance  at  a prize,  is 
given  with  the  sale  of  an  admission  ticket  or  the  sale  of  goods. 
Therefore,  ostensibly  the  giving  of  such  a coupon  is  a "free" 
gift  for  which  no  money  is  paid  by  the  recipient.  Under  these 
conditions  can  it  be  said  that  the  recipient  of  the  coupon  gives 
any  "consideration"  for  the  coupon? 

In  order  to  obtain  light  upon  this  matter,  we  turn  to  the 
1938  decision  of  the  Missouri  Supreme  Court,  in  banc,  in  the 
case  of  State  v.  McEwan,  120  S.W.  (2d)  1098.  At  l.c.  1098  and 
1099*  the  Court  made  the  following  statement  regarding  the  fact 
situation  in  that  case* 

" »In  substance  the  information  alleges 
that  the  defendant  in  setting  up  and  es- 
tablishing "Bank  Night"  furnished  at  the 
Ashland  Theatre  a registration  book,  a 
drawing  box,  and  a quantity  of  numbered 
coupons  or  tickets,  and  certain  advertis- 
ing media  for  the  screen  and  the  front  of 
the  theater.  The  registration  book  con- 
tained serial  numbered  lines  and  was  in- 
stalled in  the  outer  lobby  of  the  theater 
for  the  registration  of  names  and  addresses 
of  persons  over  the  age  of  18  years  who 
might  be  interested  in  a drawing.  The 
coupons  bore  serial  numbers  corresponding 
to  the  serial  numbers  in  the  registration 
book.  As  names  were  registered  opposite 
the  numbers  in  the  registration  book,  cou- 
pons or  tickets  bearing  identical  numbers 
were  deposited  in  t he  drawing  box.  All 
persons  over  the  age  of  18  years,  including 
patrons,  nonpatrons,  and  members  of  the 
public  generally,  were  invited  to  do  two 
things: 

"*(1)  To  call  at  the  theater  and  register 
their  names  and  addresses  in  the  registra- 
tion book  at  will  and  without  charge. 

"*(2)  To  be  present  at  the  theater,  either 
inside  or  outside,  at  9 o»clock  sharp  on 
each  Saturday  night. 
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” ‘In  this  connection  the  theater  offered 
said  persons  over  the  age  of  18  years,  who 
would  comply  with  said  conditions  of  reg- 
istration and  attendance,  the  followings 

"•(1)  It  would  provide  a prise  of  $25  fox* 
each  Saturday  night. 

"•(2)  It  would  draw  one  coupon  or  tioket 
from  the  box  on  the  stage  each  Saturday 
night  at  9 o ‘clock  awl  immediately  an- 
nounce the  number  and  the  name  thereon 
from  the  stage  and  at  the  front  door  of 
the  theater. 

n,(3)  It  would  award  the  prize  at  such 
time.  If,  as  and  when  the  holder  of  the 
number  drawn  made  claim  for  same  within 
2i  minutes  after  said  announcement. 

n»00  In  the  event  the  holder  of  the  win- 
ning number  thus  announced  was  on  the 
outside  of  the  theater,  and  heard  the 
announcement,  identified  himself  and  made 
claim  for  the  prize  within  2^  minutes,  he 
would  be  permitted  to  enter  the  theater, 
and  obtain  the  prize  without  paying  any 
admission  fee.1 


* • « e » 

" ‘The  lone  issue  in  this  case  is  the  suf- 
ficiency of  the  information.  This  turns 
upon  the  question  of  whether  "Bank  Night" 
contains  all  the  essential  elements  of 
lottery,  namely,  prize,  chance  and  consider- 
ation. The  State  contends  that  the  infor- 
mation sufficiently  charges  the  awarding  of 
a cash  money  prize,  for  a consideration, 
by  chance . ' 

"Respondents  conceded  that  the  elements 
of  prize  and  chance  were  present  in  the 
scheme  commonly  oalled  ‘bank  night*  as 
described  in  the  information.  Respondent 
contends,  however,  that  the  third  element, 
that  is,  consideration,  was  lacking." 

At  l.c.  1100  and  1101,  the  Court  stated: 
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n*  -*  * However,  in  detecting  fraud  and 
deception  justice  should  have  the  vision 
to  discover  them  in  their  true  nature  no 
matter  how  well  the  design  to  deceive. 

The  courts  would  be  blind  indeed  if  they 
could  not  see  that  the  scheme  described 
in  the  indictment  is  a deliberate  plan 
to  evade  the  lottery  statute  and  at  the 
same  time  attain  the  result  which  the 
statute  has  prohibited.  The  history  of 
these  cases  conclusively  shows  that  the 
entire  scheme  is  a deliberate  plan  to 
evade  the  lottery  statute.  Courts  have 
uniformly  held  that  the  scheme  of  'bank 
night'  is  a lottery  when  the  participants 
therein  are  limited  to  those  purchasing 
tickets  to  the  theater.  Respondent  con- 
cedes that  to  be  the  law.  The  plan,  as 
described  in  the  information,  attempts  to 
eliminate  one  of  the  elements  of  lottery, 
that  of  consideration.  In  the  practical 
operation  of  the  scheme  the  element  has 
not  been  eliminated  because  it  is  not  in 
fact  free.  The  Supreme  Court  of  Texas,  in 
the  case  of  City  of  Wink  v.  Griffith  Amuso 
ment  Co.,  100  S.W.  2d  695,  loc.  cit.  699 
(9-11),  correctly  analyzed  the  situation. 

The  court  there  pointed  out  that  those  re- 
maining on  the  outside  did  not  share  equally 
with  those  who  paid  an  admission.  Those  who 
paid  admission  witnessed  the  drawing  and 
heard  first  hand  the  announcement  of  the 
winning  number.  Those  upon  the  outside  did 
not.  The  court  concluded:  'This  admission 
charge  is  inseparable  from  the  privileges 
enumerated,  which  were  materially  different 
from  the  privileges  .of  those  who  remained 
outside  of  the  theater  holding  the  so-called 
"free"  registration  numbers.  It  is  idle  to 
say  that  the  payment  made  for  seeing  the 
picture  is  not,  in  part  at  least,  a charge 
for  the  drawing  and  the  chance  given.  The 
things  to  be  seen  and  done  in  the  theater 
and  the  privileges  above  enumerated  which 
accompanied  them,  are  all  a part  of  one  and 
the  same  show,  meaning  the  entire  proceed- 
ings inside  the  theater.  The  fact  that  part 
of  the  things  to  be  enjoyed  by  those  who  paid 
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at  the  door  were  classed  as  ’’free”  by  the 
defendant  in  error  does  not  change  the 
legal  effect  of  the  transaction,  or  what 
was  actually  done  by  defendant  in  error, 
namely,  for  the  price  of  admission  to 
grant  the  patron  not  only  the  opportunity 
to  see  and  hear  the  picture,  but  to  see 
and  hear  and  enjoy  the  habiliments  of  the 
’’Bank  Night” , drawing,  etc.  detailed  above. 

V,e  are  unable  to  see  in  what  manner  the 
giving  of  free  registration  numbers  to  those 
outside  of  the  theater  would  change  the 
legal  effect  of  what  was  done  inside  the 
theater,  for  which  a charge  was  made.*" 

# * a # 

”So  the  scheme  described  in  the  information 
has,  in  actual  practice,  all  the  elements 
of  a lottery,  and  is  just  as  harmful  as  if 
it  were  limited  to  those  purchasing  tickets. 
See  Commonwealth  v.  Wall  (Mass.)  3 N.E.  2d 
28,  loc.  cit.  30,  where  the  court  said: 

” »0n  the  other  hand,  a game  does  not  cease 
to  be  a lottery  because  some,  or  even  many, 
of  the  players  are  admitted  to  play  free  so 
long  as  others  continue  to  pay  for  their 
chances.  Glover  v.  Malloska,  238  Mich.  216, 
219,  213  N.W.  107, 52  A.L.R.  77 J State  v. 
lame 8 ft 7 N.H.  k77 7 103  A.  590,  592.  So 
here  the  test  is  not  whether  it  was  possible 
to  win  without  paying  for  admission  to  the 
theater.  The  test  is  whether  that  group  who 
did  pay  for  admission  were  paying  in  part  for 
the  chance  of  a prize.  The  jury  could  disre- 
gard all  evidence  Introduced  by  the  defendant 
favorable  to  him.  They  co'uld  take  a realistic 
view  of  the  s ituation.  They  were  not  obliged 
to  believe  that  all  the  ingenious  devices  de- 
signed to  legalize  this  particular  game  of 
chance  were  fully  effective  in  practical 
operation.  * * 

” *A  participant  outside  the  theatre  must  wait 
in  discomfort  in  the  hope  that  if  his  name 
should  be  drawn  within  he  would  be  notified 
and  would  hear  the  call  soon  enough  to  crowd 
through  toward  the  front  of  the  theatre  within 
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such  time  as  might  be  allowed*  The  object 
of  the  defendant  was  to  fill  the  theatre, 
not  the  lobby  or  the  sidewalk*  '" 

At  l.c.  1102,  the  Court  stated: 

"In  38  C.J.  292,  Sec.  7,  it  is  said:  'What- 
ever may  be  the  nature  of  the  consideration 
required  it  may  be  given  either  directly  or 
indirectly*  The  benefit  to  the  person  offer- 
ing the  prize  does  not  need  to  be  directly 
dependent  upon  the  furnishing  of  a consider- 
ation. ,n 

In  view  of  the  McEwan  case,  supra,  we  believe  it  to  be 
clear  without  further  discussion  that  in  the  proposed  transac- 
tion described  by  you,  the  element  of  "consideration”  would 
be  present,  and  that,  therefore,  since  the  additional  elements 
of  "chance"  and  "prize"  are  also  present,  the  transaction  would 
constitute  a lottery  and  would  be  in  contravention  of  the 
Missouri  lottery  law  set  forth  above. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a transaction, 
whereby  the  sale  of  an  admission  ticket  or  a sale  of  merchandise, 
a coupon  would  be  given  entitling  the  holder  to  a chance  at  a 
prize,  would  be  a lottery  and  would  therefore  be  illegal. 

Respectfully  submitted. 


HUGH  P.  WILLIAMSO 
Assistant  Attorney  General 
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Attorney  General 
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Honorable  Walter  H#  Tobornan 
Secretary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Sir: 

This  i 8 in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  and 
reading  as  follows: 

"We  have  received  declarations  of 
candidacy  for  nominations  under  the 
Socialist  Labor,  the  Progressive, 
the  Christian  Nationalist  and  the 
Socialist  Parties, 

"Attached  are  copies  of  communications 
concerning  the  Christian  Nationalist 
Party." 

The  communications  concerning  the  Christian  Nation- 
alist Party  to  which  you  refer  consist  of  a letter  dated 
August  2 5,  19^1  addressed  to  the  Secretary  of  State, 
signed  by  several  parsons  purporting  to  state  that  the 
Christian  Nationalist  Party  was  dissolved.  The  other 
letter  is  one  signed  by  Don  Lohbeck,  as  State  Chairman  of 
the  Christian  Nationalist  Party  under  date  of  March  31* 
1952,  addroasod  to  the  Socretnry  of  State,  stating  that 
none  of  tho  persons  signing  the  letter  of  August  25,  1951 
had  any  connection  with  the  Christian  Nationalist  Party 
after  June,  1951*  and  that  only  one  of  those  persons  was 
at  any  time  a member  of  the  State  Committee  of  the 
Christian  Nationalist  Party. 

3ection  120.300,  RSLIo  19l$*  provides  as  follows: 

"Hereof ter,  oxcept  as  otherwise  pro- 
vided by  lav.,  all  candidates  for 
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elective  offices  shall  be  nominated 
by  a primary  election  hold  in  accord- 
ance with  sections  120*300  to  120*650. 

Sections  120*300  to  120,650  sliall  not 
apply  to  special  elections  to  fill 
vacancies,  nor  to  county  superintendents 
of  schools,  to  city  officers  not 
elected  at  a general  state  election, 
to  town,  village  or  school  district 
officers*" 

Section  120*340#  RSMo  1949*  provides  as  follows: 

"The  name  of  no  candidate  shall  be 
printed  upon  any  official  ballot  at 
any  primary  election  unless  such  candi- 
date has  on  or  before  the  last  Tuesday 
of  April  preceding  such  primary  filed 
a written  declaration,  as  provided  in 
sections  120,300  to  120.650,  stating 
his  full  name,  residence,  office  for 
which  he  proposes  as  a candidate,  the 
party  upon  whoso  ticket  he  is  to  be  a 
candidate,  tliat  if  nominated  and  elected 
to  such  office  he  »d  11  qualify,  and 
such  declaration  sliall  be  in  substantially 
the  following  fora: 

"I,  the  undersi,  ned,  a resident  and 

qualified  elector  of  the  ( precinct 

of  the  town  of  ) , or  ( the 

precinct  of  the  ward  of  the  city 

of  ),  or  the  precinct  cf 

township  of  the  county  of  

and  state  of  Missouri,  do  announce  my* 
self  a candidate  for  the  office  of  .... 

on  the  ticket,  to  be  voted  for 

at  the  primary  election  to  be  held  on 

the  first  Tuesday  in  August,  

and  I further  declare  that  if  nominated 
and  elected  to  such  office  I will 
qualify." 

Section  120*3!?0,  RSMo  1949#  provides  in  part  as  follows: 

"Each  candidate,  except  a candidate  for 
a township  office,  previous  to  filing 
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declaration  papers,  as  in  sections 
120,300  to  120,650  prescribed,  shall 
pay  to  the  treasurer  of  the  state  or 
county  central  c omit  tee  of  the  political 
party  upon  whose  ticket  he  seeks  nomin- 
ation a certain  sum  of  money,  as  follows:" 

Section  120#380,  RSMo  19^9#  provides  as  follows: 

"At  least  eighty-five  days  before  any 
primary  preceding  a general  election, 
the  secretary  of  state  shall  transmit  to 
each  county  clerk  a certified  list  con- 
taining the  name  and  post  office  address 
of  each  person  who  shall  have  filed 
declaration  papers  in  his  office  and 
entitled  to  be  voted  for  at  such  primary, 
together  vdth  a designation  of  the  office 
for  which  he  is  a candidate  and  the  party 
or  principle  he  represents," 

It  is  obvious  that  it  is  the  duty  of  the  Secretary  of 
State,  when  declarations  of  candidacy  are  filed  in  his  office, 
accompanied  by  the  receipt  of  the  treasurer  of  a political 
party  showing  that  the  correct  amount  has  been  paid  by  the 
person  desiring  to  become  a candidate,  to  certify  such  names 
to  the  county  clerks  as  provided  in  Section  120,380  quoted 
supra. 

The  mere  fact  that  the  Secretary  of  State  received  dur- 
ing 1951  a communication  signed  by  certain  persons  stating 
that  such  persons  dissolved  the  Christian  Nationalist  Party 
of  Missouri  gives  the  Secretary  of  State  no  right  to  refuse 
to  accept  a proper  declaration  of  candidacy  by  any  person  who 
wishes  to  file  as  a candidate  on  the  Christian  Nationalist 
Party  ticket.  If  such  declaration  is  accompanied  by  a receipt 
signed  by  the  treasurer  of  the  State  Committee  of  such  party 
or  the  correct  filing  fee  for  the  office  for  which  the 
declaration  is  made. 

Of  course,  declarations  of  candidacy  by  persons  on  the 
Socialist  Labor,  the  Progressive  and  the  Socialist  Parties 
should  be  certified  to  the  county  clerks  if  such  declarations 
are  accompanied  by  the  proper  receipts  by  the  treasurers  of 
the  State  Coranittees  of  such  parties, 

CONCLUSION 


It  i3  the  opinion  of  J.s  department  that  the  Secretary 
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of  State  should  certify  to  the  county  clerks  declarations  of 
candidacy  made  by  persons  who  are  filing  for  nomination  on 
the  tickets  of  the  Socialist  Labor,  Progressive,  Christian 
Natl  nalist  and  Socialist  Parties,  if  such  declarations  are 
accompanied  by  receipts  signed  by  the  treasurers  of  the  State 
Committees  of  such  parties  in  the  correct  amounts, 
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Respectfully  submitted. 


C • E • DU RN 5_> , JR  • 

Assistant  Attorney  General 
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CIRCUIT  JUDGE — Term  of  :A  Circuit  Judge  appointed  to  fill  a 
office  on  appointment  to  :vacancy  under  the  provisions  of  the 
fill  a vacancy  under  non-  :non-partisan  court  plan  provided  in 
partisan  court  plan,  :Art.  V of  the  Constitution  of  this 

:State  will  hold  office  for  a term 
•.ending  Dec.  31,  following  the  next 
rGeneral  Election  after  the  said  Cir- 
cuit Judge  has  been  in  the  office  for 
r,:  • * • * * *:  a period  of  twelve 
I ay  15,  1952  . months  after  his  ap- 

: pointment. 
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Honorable  Walter  H.  Toberman 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr,  Secretary: 

This  will  be  the  opinion  you  requested  from 
this  office  respecting  the  date  of  termination  of  the 
tenure  of  office  of  Honorable  J,  Casey  Walsh,  Judge  of 
the  Eighth  Judicial  * Circuit  of  Missouri  in  the  City  of 
St,  Louis,  Missouri,  under  the  terms  of  Section  29(c), 
Article  V of  the  Constitution  of  this  State,  19^5*  Your 
letter  requesting  the  opinion  reads: 

"J.  Casey  Walsh  was  coOTiiissioned  as 
Judge  of  the  Eighth  Circuit,  St, Louis 
City  on  November  6,  1951* 

"This  question  has  been  raised,  • In 
view  of  Section  29(c),  Article  5 of 
the  Constitution,  does  his  term  of 
office  expire  on  December  31,  1952 
or  195*1.?’ 

"We  respectfully  request  your  opinion 
in  this  matter.'1 


We  are  advised  by  your  office  that  Judge  Walsh 
was  appointed  Judge  of  the  Eighth  Judicial  Circuit  in 
the  City  of  St.  Louis,  Missouri,  on  November  6,  1951, 
by  the  Governor,  under  the  non-partisan  court  plan  pro- 
vided in  the  Constitution  of  this  State,  to  succeed 
Judge  E,  M.  Ruddy,  resigned. 

Section  29(a)  of  Article  V of  our  present  Con- 
stitution providing  procedure  for  the  appointment  by  the 
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Governor  of  a Circuit  Judre,  and  other  Judges  in  this 
State,  when  a vacancy  occurs,  under  the  non-partisan 
court  plan,  reads  as  follows: 

"Whenever  a vacancy  shall  occur  in  the 
office  of  judge  of  any  of  the  following 
courts  of  this  state,  to  wit:  The 
supreme  court,  the  courts  of  appeals, 
the  circuit  and  probate  courts  within 
the  city  of  St.  Louis  and  Jackson  county, 
and  the  St.  Louis  courts  of  criminal 
corrections,  the  governor  shall  fill 
such  vacancies  by  appointing  one  of 
three  persons  possessing  the  qualifi- 
cations for  such  office,  who  shall  be 
nominated  and  whose  names  shall  be  sub- 
mitted to  the  governor  by  a nonpartisan 
judicial  commission  established  and  or- 
ganized as  hereinafter  provided." 


Your  letter  recites  that  the  question  of  whether 
the  term  of  office  of  Judge  Walsh  will  end  on  December  31, 
1952  or  1954  presents  itself  by  reason  of  the  provisions 
of  Section  29(c)  (1),  Article  V of  the  1945  Constitution. 
That  part  of  Section  29  (c)  (l)  applicable  to  the  question 
and  which  we  will  construe  tinder  your  request,  reads  as  fol- 
lows: 


"Each  judge  appointed  pursuant  to  the 
provisions  of  sections  29(a)  - (g)  shall 
hold  office  for  a term  ending  December 
31st  following  the  next  general  election 
after  the  expiration  of  twelve  months  in 
the  office.  * * * ." 


The  next' General  Election  in  this  State  after 
November  6,  1951*  the  date  of  the  appointment  of  Judge  Walsh 
as  Circuit  Judge  in  the  City  of  St.  Louis,  Missouri*  will  be 
held  on  November  4*  1952.  Judge  Walsh  will  have  been  in  the 
office  of  Judge  of  the  ighth  Judicial  Circuit  in  the  City 
of  St.  Louis,  Missouri,  two  days  less  than  twelve  months  on 
November  4*  1952* 
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The  next  General  Election  after  the  expiration 
of  twelve  months  in  the  3aid  office  by  Judge  alsh  will 
be  held  in  this  State  on  November  2,  193>4* 

Section  1 of  Article  VIII t Constitution  of  Missouri, 
1945#  providing  for  the  day  and  year  of  holding  General 
Elections  in  this  State  reads  as  follows: 

"The  general  election  shall  be  held 
on  the  Tries  day  next  following  the 
first  Monday  in  November  of  each  even 
year,  unless  a different  day  is  fixed 
by  law,  two- thirds  of  all  members  of 
each  house  assenting*” 


Sub-section  (3)  of  Section  1*020,  3SMo  1949*  con- 
strues "General  Election"  as  follows: 

"'General  election*  means  the  election 
required  to  be  held  on  the  Tuesday  suc- 
ceeding the  first  Monday  of  November, 
biennially; " 


The  General  ssembly  of  this  State  has  passed  no 
Act  fixing  a day  for  holding  General  Elections  different 
from  the  day  fixed  by  the  Constitution  In  said  Section  1, 
Article  VIII,  supra* 

Section  29(g),  Article  V of  our  present  Constitu- 
tion making  all  of  the  provisions  of  Sections  29(a)  - (g) 
self -enforcing  reads  as  follows: 

"All  of  the  provisions  of  sections  29  (a)- 
(g)  shall  be  3 elf -enforcing  except  those 
os  to  which  action  by  the  general  assembly 
may  be  required." 

That  part  of  Section  29  ( c ) (1),  supra,  providing 
that  a Judge,  including  a Circuit  Judge,  appointed  pursuant 
to  Sections  29  (a)  - (g),  shall  hold  tdie  office  for  a term 
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ending  December  31st  following  the  next  General  Election 
after  the  expiration  of  twelve  months  in  office,  is  a 
complete,  substantive  and  effective  provision  of  our 
present  Constitution,  on  this  question,  standing  alone, 
without  reference  to  any  other  part  or  provision  of  said 
Section  29(c).  It  is  self-enforcing  under  the  provisions 
of  Section  29(g),  supra,  and  does  not  require,  nor  does 
it  have,  any  action  by  the  General  Assembly.  That  part 
of  said  Section  29  (c)  (1)  quoted,  supra,  is  clear  and 
conclusive,  we  believe,  to  determine,  under  the  facts 
existing  in  this  case,  that  the  term  of  office  of  Judge 
Walsh  as  Judge  of  the  Eighth  Judicial  Circuit  in  the  City 
of  St.  Louis,  Missouri,  will  expire  on  i>ecember  31,  19f?V, 
following  the  General  Election  on  November  2,  195^* 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that,  under  the  provisions  of  Section  29  (c).  Article  V 
of  the  present  Constitution  of  this  State,  the  term  of 
office  of  Judge  J.  Casey  Walsh  as  Judge  of  the  Eighth 
Judicial  Circuit  in  the  City  of  Sfc.  Louis,  Missouri,  will 
expire  on  December  31,  195^,  since  the  General  Election  to 
be  held  on  November  2,  19^.  will  be  the  next  General  Elec- 
tion held  in  the  State  after  Judge  Walsh  has  been  in  said 
office  twelve  months. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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AGRICULTURE:  Regulations  3»  sub-part  a and  4»  3ub-part  a, 
are  valid  and  enforceable  Insofar  as  they  do 
not  conflict  with  applicable  federal  regula- 
tions upon  the  same  subject. 
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Honorable  Robert  T.  Thornburg 
Comrnl saioner 

Deport  lent  ol  Agriculture 
Jefierson  City,  Missouri 

Dear  31 r t 

Reference  is  nude  to  your  request  lor  an  official  opinion 
of  this  department,  whioh  request  reads  in  part  as  follows: 

"Registrations  of  some  canned  dog  food 
products  have  been  refused  as  the  labels 
for  these  products  were  not  in  compliance 
with  regulation  3 and  regulation  1+  (page 
11,  Missouri  1951  Feed  Bulletin). 

"Regulation  3.  in  part,  reads  as  follows: 

'A  brand  name  may  not  be  derived  from  one 
or  more  ingredients  of  a mixture.  A dis- 
tinctive name  shall  not  be  one  represent- 
ing any  component  of  a mixture.' 

"Regulation  I4.,  in  part,  reads  as  follows: 

'The  label  must  be  printed  on  one  side  of 
a tag  attached  to  the  package  Itself  in 
type  of  sufficient  size  to  be  easily  read 
and  tne  names  of  all  ingredients  must  be 
printed  in  type  of  the  same  size.' 

"Reference,  herein,  is  specifically  made 
to  'Chapuel  dorse. neat'  a product  of  The 
Quaker  Oats  Company.  The  label  for  their 
product,  being  in  violation  of  the  above 
noted  regulations,  has  been  the  cause  for 
refusing  registration  of  tnis  product  with 
the  Department  of  Agriculture . 
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"Will  you  please  give  us  an  opinion  on 
these  regulations  as  they  pertain  to  the 
labeling  of  canned  dog  food  and  the  re- 
quest for  compliance  therewith  before 
accepting  such  products  for  registration 
for  sale  in  Missouri. " 

In  1941  the  General  Assembly  enacted  the  laws  relating  to 
the  manufacture,  sale  and  distribution  of  adulterated,  mislabeled 
or  unregistered  dog  food  within  this  state.  Said  laws  are  carried 
in  the  1949  Revised  Statutes  as  Sections  273*190  to  273*320. 

Section  273*210  prohibits  the  sale,  offer  or  exposure  for 
sale  in  this  state  of  any  dog  food  which  is  mislabeled  or  unregis- 
tered as  follows: 

"No  person  shall,  within  this  state, 
manufacture,  sell  distribute,  offer  or 
expose  for  sale  any  dog  food,  which  is 
adulterated,  mislabeled  or  unregistered, 
within  the  meaning  of  sections  273*190 
to  273.320." 

Section  273*230  provides  what  dog  foods  shall  be  deemed  to  be 
mislabeled  as  follows: 

"Dog  food  shall  be  deemed  to  be  mislabeled: 

(1)  If  it  is  not  labeled;  or 

(2)  If  the  label  contains  any  inaccurate 
statements,  or  does  not  conform  in  all 
particulars  with  the  label  approved  by 
the  said  commissioner  in  connection  with 
the  registration  of  the  distributor's 
dog  food  under  sections  273*190  to 
273.320." 

Section  273*240  specifies  certain  conditions  which  must  be 
complied  with  by  a distributor  before  he  may  sell  or  distribute 
in  this  state  any  brand  or  kind  of  dog  food.  Said  section  pro- 
vides as  follows: 

"Before  any  manufacturer,  importer,  jobber, 
firm,  association,  corporation,  partnership 
or  individual,  herein  called  a distributor, 
shall  sell,  offer  or  expose  for  sale  or  dis- 
tribution in  this  state  any  brand  or  kind  of 
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of  dog  food,  as  defined  in  section  273.200, 
he  shall  have  certified  to  the  said  commis- 
sioner that  his  product  m ets  with  and  con- 
forms to  all  the  provisions  of  sections  273. 
190  to  273.320  and  such  regulations  as  the 
said  commissioner  may  prescribe.  Upon  re- 
ceipt of  such  cert  fication,  the  said  com- 
missioner shall  make  such  investigation  as 
may  be  necessary  to  determine  whether  the 
distributor  is  complying  with  all  provisions 
of  sections  273.190  to  273.320  and  all  regu- 
lations issued  by  the  said  commissioner  there- 
under. If  the  said  commissioner  finds  that 
the  certificate  furnished  by  the  distributor 
is  a correct  statement,  and  that  the  product 
comolies  with  tho  provisions  of  sections  273. 
190  to  273.320,  he  shall  then,  and  then  only, 
register  the  brand  or  kind  of  dog  food,  con- 
cerning which  the  distributor  has  made  a 
certification.  Nothing  herein  contained  shall 
be  construed  as  requiring  the  registration  by 
any  distributor  or  dealer  of  any  brand  or  kind 
of  dog  food  which  is  already  once  registered 
for  the  current  license  year  with  the  said 
commissioner. * 


Section  273*270  specifies  the  contents  of  the  certification 
reouired  by  Section  273.240.  Sub-part  3 of  said  section  reads  as 
follows: 


"(3)  A copy  of  the  label  of  the  brand  or  kind 
of  dog  food,  which  is  being  submitted  for 
registration.  The  label  must  have  imprinted 
thereon,  in  a conspicuous  manner,  a clear  and 
legible  statement  in  the  English  language, 
which  covers  the  following: 

(a)  The  net  weight  of  the  contents; 

(b)  The  name,  brand  or  trade-mark; 

(c)  The  name  and  principal  address  of  the 

distributor  or  person  responsible  for  placing 

the  commodity  on  the  market; 

(d)  Minimum  percentage  of  crude  protein; 

(e)  Minimum  percentage  of  crude  fat; 
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(f)  Maximum  percentage  of  crude  fiber; 

(g)  The  specific  (common)  name  of  each 
ingredient  used  in  its  manufacture." 

Such  lavs  are  enacted  under  the  police  powers  of  the  state  and 
have  as  their  purpose  the  prevention  of  fraud  and  deception  in  the 
sale  of  food  for  domestic  animals.  Section  273*300  authorises  the 
Commissioner  of  Agriculture  to  adopt  such  regulations  a6  may  be 
necessary  to  effectuate  the  purpose  of  the  law.  Said  section  reads 
as  follows: 


"The  commissioner  is  authorized  to  pro- 
mulgate reasonable  regulations,  not  contrary 
to  the  terms  and  the  intent  of  sections 
273*190  to  273*320,  in  order  to  effectuate 
any  of  the  purposes  of  sections  273*190  to 
273*320." 

Pursuant  to  the  authority  conferred  by  Section  273*300,  the 
Department  of  Agriculture  through  the  commission  adopted  certain 
rules  and  regulations  which  have  been  filed  with  the  Secretary  of 
State  and  became  effective  June  1,  1950,  your  opinion  request  is 
directed  specifically  to  regulations  3»  sub-part  a,  and  regulation 
4,  sub- part  a,  which  reads  as  follows: 

"Regulation  3.  Brand  Names. 

a.  The  name  of  a brand  must  not  tend 
to  mislead  the  purchaser  with  respect 
to  any  quality  of  the  feed.  If  the  brand 
name  indicates  that  the  feed  is  made  for 
a specific  use,  the  character  of  the  feed 
must  conform  therewith.  A mixture  labeled 
'dairy  feed,'  for  example,  must  be  adapted 
for  that  purpose. 

A brand  name  may  not  be  derived  from 
one  or  more  ingredients  of  a mixture.  A 
distinctive  name  shall  not  be  one 
representing  any  component  of  a mixture. 

"Regulation  4.  Labels  Required  on  All  Packages; 

Forms  to  be  Used. 

a.  >ach  package  of  feeding-stuff 8 shall 
bear  a complete  label  conforming  to  the  i- 
• uniform  label'  herein  set  forth  and 
adopted  by  the  Department  of  Agriculture. 

The  label  must  be  printed  on  one  side  of 
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a tag  attached  to  the  package,  or  upon  one  side  of 
the  package  itself  in  type  of  sufficient 
size  to  be  easily  read  and  the  names  of 
all  ingredients  must  be  printed  in  type 
of  the  same  size.” 

The  obvious  and  stated  purpose  of  regulation  3a  is  to 
prohibit  a label  upon  an  article  cf  food  offered  for  sale  which 
would  tend  to  mislead  the  purchaser  with  respect  to  tho  quality. 

If  the  brand  name  is  derived  from  one  or  more  of  the  components 
of  the  mixture  it  would  tend  to  lead  the  purchaser  to  believe 
that  that  was  the  sole  ingredient  of  the  product,  for  it  is 
common  knowledge  that  the  ordinary  purchaser,  either  through 
inadvertence  or  disinterest,  fails  to  read  the  less  conspicuous 
ingredient  statement.  Such  a regulation,  we  believe,  is  warranted 
by  the  purpose  and  intent  of  the  dog  food  law  and  within  the 
authorization  conferred  upon  the  Commissioner  of  Agriculture  by 
Section  273.300,  supra. 

The  same  conclusion  would  likewise  be  reached  in  regard  to 
Regulation  No.  4,  which  requires  that  the  ingredients  of  a mixture 
be  printed  on  a label  in  type  of  the  same  size.  To  allow  one 
ingredient  to  appear  more  conspicuous  than  the  others  would  lead 
a purchaser  to  believe  that  that  was  the  most  important  or  sole 
ingredient,  when  in  fact  it  was  the  least  or  one  of  many.  Clearly 
this  was  the  evil  which  the  dog  food  law  was  aimed  at  and  which 
was  properly  the  subject  of  legislative  action. 

Such  regulations  as  here  considered  are  nondiscriminatory 
and  do  not  constitute  an  unreasonable  burden  upon  interstate 
commerce,  such  as  would  be  prohibited  by  the  Federal  Constitution. 

We  now  turn  to  your  question  regarding  compliance  with 
these  regulations  prior  to  registration  of  a dog  food  for  sale 
in  this  state.  *t  is  sufficient  here  to  say  that  such  regulations 
should  be  complied  with  by  a distributor  wishing  to  sell,  offer 
for  sale  or  distribute  in  this  state  so  long  a3  they  do  not  conflict 
with  federal  legislation  upon  the  same  subject. 

Pursuant  to  the  provisions  of  Section  203  of  the  Agricultural 
Marketing  Act  (7  U.S.C.A.  1622),  the  Secretary  of  Agriculture,  in 
1950,  adopted  certain  regulations  in  regard  to  the  inspection, 
certification  and  identification  as  to  class,  quality,  quantity 
and  condition  of  canned  wet  normal  maintenance  food  for  dogs. 

Regulation  No.  155.32  provides,  in  part,  as  follows: 

”Sec.  155.32.  Labeling  required.  £ach 
container  of  inspected  and  certified  pro- 
ducts shall  have  affixed  thereto  a label 
bearing  the  following  information  promi- 
nently displayed: 
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"(a)  The  name  of  the  product,  the  ingredient 
statement,  and  the  statement  of  certification, 
in  the  manner  provided  by  subparagraphs  (1),  (2) 
and  (3)  of  this  paragraph  in  the  case  of  canned 
certified  maintenance  food,  and  in  tha  manner 
provided  by  subparagraphs  (4),  (5),  and  ( 6) 
of  this  paragraph  in  the  case  of  canned  or  fresh 
frozen  certified  32#  component* 

*♦«***♦**♦*♦**♦* 

"(4)  The  name  of  the  canned  or  fresh  frozen 
32%  component  shall  be  the  true  name,  such  as 
'meat' , 'horse  meat,'  etc.,  and  there  shall 
appear  contiguous  to  the  name  of  the  product 
the  name  of  the  decharacterlzing  agent  used, 
followed  by  tha  word  'added,'  as,  for  example, 

'bone  added.  *" 

We  here  take  note  that  the  dog  food  here  in  question, 
"Chappel  Horse  Meat,”  a product  of  the  Quaker  Oats  Company,  is, 
as  defined  in  the  federal  regulations,  a 3 2#  component,  and  so 
have  only  quoted  portions  of  the  above  regulations  as  pertain  to 
such  product* 

Regulation  155* 32(a)  (4)  requires  the  name  of  the  canned 

32#  component  to  be  the  true  name.  The  state  regulation  pro- 
hibits a brand  name  from  containing  the  name  of  one  or  more 
ingredionts  of  the  mixture* 

It  is  generally  held  that  where  there  exists  state  and 
federal  regulation  upon  the  same  subject  of  commerce  which  are 
in  direct  conflict,  the  state  law  is  superseded.  This  rule  is 
stated  In  15  C.J.S.,  Commerce,  Section  15,  page  273! 

nA  valid  federal  regulation  of  commerce 
supersedes  existing,  and  excludes  new, 
legislation  by  a state  on  the  same  sub- 
ject, but  where  congress  occupies  only 
a limited  field,  state  legislation  out- 
side that  field  and  otherwise  admissible 
is  not  displaced  or  forbidden* 

"Where  congress  regulates  commerce  by 
enacting  a statute,  within  its  competency, 
that  Covers  the  same  subject  matter  as, 
or  is  in  direct  conflict  with,  a state 
statute,  the  exercised  power  of  congress 
is  not  only  supreme  and  paramount  but  also 
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exclusive,  supersedin  the  state  law  and 
excludin  additional  or  further  regulation 
coverin  the  same  subject  by  the  state 
legislature.  * * *" 

There  exists  between  Federal  Regulation  155.32  and  tegulation 
No*  3*  adopte  1 by  the  state,  a diroct  conflict,  and  therefore  the 
operation  of  the  state  regulation  is  suspended  insofar  as  it 
pertains  to  32?4  component  dog  foods.  However,  such  federal  regu- 
lation does  not  have  the  effect  of  invalidating  or  repealing  the 
state  regulation* 

Regulation  No.  4 presents  somewhat  of  a different  question. 
Although  the  federal  re  -ulaticn  requires  the  label  of  a dog  food 
shipped  in  interstate  comnorce  to  contain  an  ingredient  statement 
such  regulations  are  silent  upon  that  to  which  the  state  regulation 
is  directed,  i.e*,  the  size  of  type* 

Although  the  rule  is  as  above  stated  in  regard  to  a conflict 
between  state  and  federal  regulations  it  is  limited  in  its  appli- 
cation to  cases  where  the  conflict  is  direct  and  positive  and  there 
would  seem  to  be  a presumption  against  complete  occupancy  of  the 
field  by  the  federal  government  barring  any  state  regulation  upon 
the  same  subject  of  commerce* 

It  is  stated  in  11  Am. Jur* , Sec.  24,  page  26  as  follows: 

"It  is  established  that  the  exercise  of  the 
state's  police  power  must  yield  when  it  comes 
in  conflict  with  an  affirmative  exercise 
by  Congress  of  its  power  to  regulate  commerce. 

However,  the  intention  of  Congress  to  supersede 
or  exclude  state  action  is  not  lightly  to  be 
inferred.  In  order  for  an  act  of  Congress 
to  supersede  a state  statute,  the  repugnance 
or  conflict  must  be  direct  and  positive,  so 
that  the  two  acts  cannot  be  reconciled  or 
consistently  stand  together,  or,  at  least. 

Congress  must  have  manifested  a purpose  to 
exercise  its  paramount  authority  over  the 
subject*  Congressional  regulation  of  a 
business  does  not  nullify  state  regulation 
of  the  same  business,  if  the  Federal  act 
does  no  t cover  the  same  field  or  is  consistent 
with  the  state  legislation  or  if  the  Congress 
has  so  circumscribed  its  regulation  as  to  leave 
part  of  the  subject  open  to  state  action.  It  is 
only  where  there  is  an  actual  and  distinct  conflict 
that  the  state  law  will  be  displaced  and  then  only 
as  to  that  part  of  the  state  law  in  actual  conflict 
with  the  Federal  law." 
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This  rule  has  been  adopted  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  McDermott  v.  Wisconsin,  2 28  U.S*  115,  57 
L,  Ed.  754  in  regard  to  state  and  federal  regulation  of  articles 
of  food  stuff  shipped  in  interstate  commerce.  The  court  in  its 
opinion  said: 


"While  these  regulations  are  within  the 
power  o'  Congress,  it  by  no  means  follows 
that  the  state  is  not  permitted  to  make 
regulations,  with  a view  to  the  protection 
of  its  people  against  fraud  or  imposition 
by  impure  food  or  drugs.  This  subject  was 
fully  considered  by  this  court  in  Ravage  v. 

Jones,  225  U.S.  501.  56  L.  Ed.  1182,  32  Sup. 

Ct.  Rep.  715,  in  which  the  power  of  the 
state  to  make  regulations  concerning  the  same 
subject-matter,  reasonable  in  their  terms,  and 
not  in  conflict  with  the  acts  of  Congress, 
was  recognized  and  stated,  and  certain  regu- 
lations of  the  state  of  Indiana  were  held  not  to 
be  inconsistent  with  the  food  and  drugs  act  of 
Congress.  * * 

This  regulation  requiring  the  list  of  ingredients  printed 
on  the  label  to  he  of  the  Barae  size  does  not  conflict  with  the 
federal  regulation  since  none  bear  upon  this  point.  The  state  in 
making  such  a regulation  does  not  thwart  the  applicable  federal 
regulation  since  a label  can  comply  both  with  the  state  and  federal 
regulation.  Such  requirement  as  is  contained  here  is  for  the 
legitimate  and  further  protection  of  the  citizens  of  this  state 
against  misbranded  dog  food  and  not  being  Inconsistent  with  any 
federal  regulation  is  valid  and  enforceable. 


CUNCLUSIQM 


Therefore  it  is  the  opinion  of  this  department  that  Regu- 
lations 3 sub-part  p.  and  4,  sub- part  a,  of  the  Department  of  Agri- 
culture are  consistent  with  the  purposes  and  intent  of  Sections 
273*190  to  273*320,  RSMo  1949,  and  within  the  authority  of  the 
Commissioner  of  Agriculture  by  Section  273*300  to  promulgate  such 
regulations  and  are  therefore  valid  and  enforceable  insofar  as  they 
do  not  conflict  with  applicable  regulations. 

We  are  further  of  the  opinion  that  a distributor  of  dog  food 
(32^  component),  who  has  fully  complied  with  federal  regulations 
relating  to  such  product  need  not  comply  with  Regulation  3,  sub- 
part a,  since  it  conflicts  with  Regulation  155.32  issued  by  the 
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Secretary  of  Agriculture  and  is  superseded  thereby, 

Regulation  U,  sub- part  a,  is  not  in  conflict  with  any  federal 
regulation  upon  the  same  subject. 


Respectfully  submitted. 


D.  D.  GUFF ST 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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August  28,  19^2 


Mribrable  Wa^er  H,  Tobeman 

Seeretairy  of  Stata  . . .< 

State  of  Missouri 
Jefferson  City,  Missouri 

fear  Sir? 

1 This  is  in  answer  to  your  letter  of  recent  date 
requesting  an  official  opinion  of  this  department  reading 
as  follows:  ■■ 

’’Enclosed  are  the  papers  of  the  America 
First  Party,  which  were  filed  with  this 
office  on  August  26,  19^2. 

>%■.  7 ”We  respectfully  request  that  you  advise 

us  whether  or  not  said  Party  should  b© 
placed  on  the  ballot  for  the  General 
' Election  in  November*” 


The  papers  to  which  you  refer  are,  first,  the  record 
of  the  organization  of  the  America  First  Party  of  Missouri 
at  a state  convention  held  at  the  Aztec  Room  of  the  President 
Hotel  In  Kansas  City,  Missouri,  Monday,  August  25*,  195>2, 
at  which  meeting  a temporary  state  chairman,  temporary  state 
vice-chairman,  temporary  state  secretary  and  temporary  state 
treasurer  were  selected,  and  a platform  of  such  party 
adopted.  / 

Secondly,  the  presidential  electors  of  the  America 
First  Party  and  the  nominees  of  such  party  for  president  of 
the  United  States  and  vice-president  of  the  United  States 
are  contained  in  such  papers.  The  nominee  of  the  America 
First  Party  for  president  of  the  United  States  is  Douglas 
MacArthur,  and  the  nominee  for  vice-president  of  the  United 
States  of  such  party  is  Harry  F.  Byrd, 

, Thirdly,  such  papers  contain  a certification  by  the 
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temporary  officers  of  the  state  committee  of  the  America 
First  Party  and  a copy  of  the  emblem  of  such  party# 

In  the  case  of  State  ex  rel.  v,  Kortjohn,  2l±6  Mo#  3ba 
the  Supreme  Court  of  Missouri  said  with  regard  to  the  ©stab- 
llshment  of  a new  political  party  in  this  state,  l*c,  lj.2 
and  li-3  ? 


wThere  is  nothing  to  be  found  in  the 
statute  laws  of  Missouri  preventing  the 
organization  of  a new  political  party 
at  any  time  the  electors  of  the  State 
see  fit  £o  so  organize  and  declare 
/ principles*  It  may  be  true  that  we  have 

made  no  express  provision  for  an  emergency 
of  this  kind,  but  it  is  equally  true 
that  from  a legislative  standpoint  we 
, have  not  placed  a ban  upon  the  organization 

of  a new  party,  and  personally  I do  not 
think  we  could  place  such  a ban  without 
treading  dangerously  near  the  constitutional 
inhibitions.  We  may  regulate  political 
parties  after  their  organization  in  the 
exercise  of  the  police  powei*  of  the  State, 
but  that  and  no  other  pov/er  can  suppress 
the  alignment  of  our  citizens  with  either 
old  or  new  parties# 

"For  such  new  organization  there  must  be 
a starting  point,  and  because  the  law 
makes  no  express  provision  for  the  starting 
point,  it  does  not  follow  that  the  citizens 
believing  in  given  principles  cannot  mest 
and  organize  in  the  old  and  accustomed 
ways,  but  via sn  organized  they  must  follow 
the  regulations  as  prescribed  by  law#” 

W©  believe,  therefore,  that  the  America  First  Party 
was  properly  formed  in  this  state#  Such  party  adopted  a 
platform  and  principles  and  creed  in  opposition  to  the  plat' 
form,  creed  or  principles  of  the  other  political  parties 
of  this  state#  ' 


Since  the  founding  convention  of  the  America  First 
Party  selected  candidates  for  president  and  vice-president 
of  the  United  States,  and  also  selected  presidential  electors 
for  such  party,  we  believe  that  such  party  is  entitled  to 
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a place  on  the  ballot  for  the  November  election  of  1952*  and 
that  the  names  of  the  candidates  of  the  America  First  Party 
for  president  and  vice-president  of  the  United  States  should 
be  by  your  office  certified  out  .to  the  county  clerks  and 
boards  of  election  commissioners* 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  Secretary 
Of  State  should  certify  to  the  county  clerks  and  boards  of 
election  commissioners  of  this  state  the  names  of  the  candi- 
dates of  the  America  First  Party  for  president  and  vice- 
president  of  the  United  States  for  the  election  to  be  held 
in  November  of  1952* 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  Gene ral 


APPROVED* 


J.  fe.  tAYLOR 
Attorney  General 


CBExlrt 


ELECTIONS : National  director  of  political  party  may  not  withdraw 

names  of  presidential  and  vice  presidential  candidate 


October  PI, 


Honorable  '.niter  H.  Tobermar 
Secretary  of  Stete 
Jefferson  City,  Missouri 

Dear  Mr.  Toberman: 


FILED 


This  department  is  in  receipt  of  your  reouest  for  an 
official  opinion  which  reads  as  follows: 

"Enclosed  is  a letter  received  t’-'is  date 
from  Mr.  Lar  Dgly,  relative  to  the  with- 
drawal of  the  names  of  the  candidates 
for  president  end  vice  ores’ dent  o**  th© 

AMERICA  ’’’TEST  PARTY, 

"Ye  respectfully  reouert  your  opinion  ns 
to  our  duties  in  the  matter.” 

The  enclosed  letter  Quoted  verbatim  rrr  ds  ns  follows; 

"October  1<,  l^tp 


"Walter  Toherean 
Secretarv  of  State 
Jefferson  C*tv,  ”o. 

"Mr.  ’’neretary: 


"This  is  to  offieiallp’  ♦n**orm 
you  that,  on  October  IT,  10<?,  t^e  Moard  r,s 
Directors  of  the  Am^pice  r«rt^ 

officially  voted  its  di  e«o'’ uti  on.  '’Afliilnr 
action  was  also  tab-n  aa  pe^n-d-  tv,-  Mec*rthtcr 
for  President  Committee.  The  new  ppwp  of 
this  orp'-ni cation  is  now  the  »»»n 
••to  • >p  • pp  8»*rr>TCA  — Pr'rn  » . 


"'a  tb#  the 

incorporation  papers  for  the 
Party  # with  "sp Arthur  snd  P-wr*  *r  its  * 
candidates,  in  your  office,  on  A roust.  p*', 
19^Pt  I horebv  row  *»eVe  formal  reouest 


honorable  alter  d.  loberman 


that  tiie  America  First  Party,  and  Its 
candidates,  le  withdrawn  ^rom  tne  Missouri 
ballot. 


”11  tne  ballots  are  already 
printed  In  tne  various  counties  ol  Missouri, 
and  you  feel  that  your  office  and  tne 
offices  of  the  various  county  officials 
have  charge  of  the  printing  of  the  ballots, 
do  not  have  the  authority  to  spend  additional 
taxpayers  money  by  having  the  ballots  re- 
printed without  the  America  First  Party  and 
1 ts  candidates  appearing  tuereon,  tnen  I 
make  the  Following  offer  to  you,  as  tne 
representative  of  tne  people  of  Missouri  in 
the  matter. 


"On  benalf  of  the  'MacAhTHUK 
FOR  RXSSIRQRHI  AMD  aMLBICa  FIRST* f I am 
authorized  to  inform  you  that  we  will  pay 
tne  costs  of  reprinting  all  tne  Missouri 
ballots,  if  you  will  remove  the  names. 
Tnamcs  for  all  past  courtesies  and  co- 
operation, 1 remain. 


/s/  "Lar  Daly 

"Wat*!  Dir eo tor" 

A reading  of  the  above  discloses  that  one  oar  Daly, 
ostensibly  the  National  Director  of  tue  America  First  Party, 
requests  you  to  withdraw  the  names  of  the  candidates  for  president 
and  vice  president  of  tne  America  First  Party  from  tne  ballot  to 
be  used  in  the  forthcoming  general  election. 

The  records  of  tne  ofxlce  of  the  Secretary  of  State  disclose 
that  on  August  25*  1952  a state  convention  of  the  America  First 
Party  was  neld  in  Kansas  dity,  Missouri.  At  sucn  time  temporary 
officers  were  elected  and  a platform  was  drawn  up.  Presidential 
electors  from  the  thirteen  electoral  districts  of  Missouri  were 
chosen  and  the  names  of  these  electors  were  certified  to  tne  office 
of  the  Secretary  of  State.  At  the  sam6  time  there  were  certified 
tne  names  of  Douglas  idaeArthur  and  Harry  F.  Byrd  as  the  presidential 
and  vice  presidential  nominees  of  "the  America  First  Party  of 
Missouri” . 

Tne  sole  question  presented  for  discussion  in  this  opinion 
is  whether  a "national  director"  of  a party  may  withdraw  the 
names  of  candidates  for  president  and  vice  president  from  a 
state  ballot. 
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Section  111.420,  RSMo  1^49*  provides  In  part  as  lollows: 

"2.  A voce  for  any  of  sucn  candidates 
for  president  and  vice-president  snail 
be  a vote  for  tne  electors  of  tne  party  by 
willed  such  candidates  were  named  and  whose 
names  have  been  filed  with  the  secretary 
of  state.  The  respective  party  state 
committees  shall  certify  in  writing  the 
nominations  of  suen  presidential  and  vice- 
presidential  candidates  to  the  secretary 
ol'  state  at  some  time  before  tne  secretary 
of  state  is  required  bj  law  to  certify  the 
candidates  of  tne  several  political  parties 
and  groups  of  petitioners  to  tne  several 
clerks  of  tne  county  court  or  to  election 
c octal s s loner s • In  presidential  years  an 
instruction  snail  be  on  the  ballot  as 
follows:  * A vote  for  names  of  candidates 

lor  president  and  vice-president  is  a vote 
for  the  electors  of  that  party,  the  names 
of  whom  are  on  file  with  the  secretary  of 
s tate. * M 

Section  120.840,  KSJIo  l^qj,  reads  as  follows: 

"The  state  committee  of  any  political 
party  may  call  a convention  of  delegates, 
to  be  apportioned,  chosen  or  elected  in 
such  manner  as  it  may  prescribe,  for  the 
purpose  of  nominating  presidential 
electors,  electing  delegates  to  national 
conventions,  electing  members  of  national 
committees,  adopting  or  making  such  decla- 
rations of  party  principles  with  reference 
to  national  questions  as  may  be  deemed 
advisable  and  to  do  and  to  perform  any 
other  act  not  prohibited  b„  or  inconsistent 
with  sections  120.300  to  120.840." 

A similar  question  was  presented  to  tne  Su^erne  Court  of 
Missouri,  in  banc  in  the  case  of  ex  rel.  Bates  vs.  Crittenden, 
l64  *40.  237*  In  that  case  tne  question  presented  was  wnetner  the 
State  Central  Committee  of  the  Democratic  Party  could  set  aside 
tne  action  of  a county  convention  in  nominating  a ticxet  for  tne 
party.  The  Court  said: 

"The  right  of  the  people  to  select  their 
own  public  servants  is  an  Inherent  principle 
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ox'  Democracy,  and  oefore  a committee  organ- 
ized lor  the  efficient  management  ol  party 
allairs  ol  the  State  at  large  can  set  aside 
the  action  of  a party  acting  under  its  own 
local  government,  it  must  first  be  snown 
that  the  local  organization  has  either  become 
disrupted  and  disorganized,  and  it  is 
necessary  to  reorganize  it,  or  that  tne 
nominations  made  for  a particular  election 
have  been  procured  by  fraud  or  in  disregard 
of  the  usages  and  customs  of  the  party,  and 
it  inevitable  follows  that  tne  nominees  of 
tne  local  organizations  wnose  nominations 
are  to  be  set  aside  shall  be  accorded  a 
hearing  and  a time  and  place  fixed  for  tnat 
hearing,  of  waich  tney  snail  have  reasonable 
notice  and  an  opportunity  to  present  tneir 
evidence . " 

Applying  the  rule  laid  down  in  tne  aoove  opinion  to  tne  facts 
in  tne  instant  case,  it  would  be  seen  that  tne  national  officers 
of  tne  America  First  Party  may  not  withdraw  or  set  aside  nominees 
made  by  a state  convention  or  by  the  state  committee  unless  it  be 
shown  tnat  the  nominations  had  been  procured  by  fraud  or  in  dis- 
regard ol  tne  usages  and  customs  of  tne  y&rty  and  lurtner  that  tne 
nominees  had  been  accorded  a hearing  and  an  opportunity  to  present 
evidence.  It  does  not  appear  tnat  such  requirements  were  met  in 
the  present  situation. 


GoNCh  SIOH 


It  is,  therefore,  the  opinion  of  this  department  that  the 
Secretary  of  State  is  not  authorized  to  withdraw  from  the  ballot 
the  names  of  the  Candida  es  for  president  and  vice  president  of 
the  America  First  Part;  solely  upon  the  basis  ol  a letter  from 
tne  Mnational  director"  of  said  party  requesting  the  Secretary 
of  State  to  do  so. 


Respectfully  submitted. 


ARTHUR  M.  Q'&kJ&h. 

APPROVED:  Assistant  Attorney  General 

^ . 

J.  E.  TAxIjOR 

Attorney  General 


Ai-id’  a:  8 w 


RECORDERS:  Instruments  retained  on  file  in  county  recorder* s 

COUNTIES:  office  for  one  year  as  required  by  Section  59.360 

RSMo  194-9 > to  be  disposed  of  in  manner  set  forth 
in  Section_£.9*430  if  possible,  and  if  not  30  dis- 
posed of  the  same  may  be  removed  to  any  convenient 
and  safe  storage  space. 


November  12,  1952 


Honorable  J.  W.  Thurman 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri 

Dear  Sir: 

Tne  following  opinion  is  rendered  in  reply  to  you r 
reoent  request  reading  as  follows: 

"Section  59*360  of  the  Revised  Statutes, 

194.9,  requires  that  oertain  instruments 
be  retained  in  tne  Recorder* s of  lice  for 
one  year  after  the  instruments  are  re- 
corded. At  tne  present  time,  the  Re- 
cording Office  in  this  County  is  very 
oramped  for  spaoe  and  in  looking  over 
their  files  they  discovered  tnat  there 
was  a very  large  number  of  tne  deeds 
tnat  had  been  neld  pursuant  to  the 
above  Section  that  had  never  been 
reclaimed.  There  are  Instruments  in 
tnia  group  that  go  back  as  far  as  1&74-* 

Tne  County  Recorder  desires  to  remove 
a large  portion  of  these  old  instru- 
ments and  place  tnem  on  file  in  the 
attic  of  the  Jefferson  County  Court 
House.  I might  add  that  some  such 
move  is  necessary  if  the  Recorder  is 
to  continue  to  have  room  to  oarry  on 
his  business. 

"Please  advise  whetner  it  is  permissable 
for  the  Recorder  to  remove  the  above 
described  documents  up  to  tne  last  ten 
years. 


Honorable  J.  * . Tnurman 


In  your  letter  quoted  above  specific  reference  la 
made  to  Section  5^9.360  RSMo  1949*  contains  tne 

following  language: 

"Whenever  tne  recorder  of  deeds , or  any 
otner  person  acting  as  recorder  of  deeds, 
in  any  county  in  tnia  state,  snail  record 
any  instrument  of  writing  affecting  real 
estate,  waieh  purports  to  nave  been  signed 
and  acknowledged  more  than  twelve  months 
prior  to  tne  time  thb  same  is  presented 
for  record,  he  snail  retain  suoh  instru- 
ment of  writing  in  his  office,  subject  to 
tne  inspection  of  all  parties  interested, 
for  one  year  next  succeeding  the  time  auen 
instrument  snail  be  recorded;  provided, 
tnat  if  any  suoh  instrument  of  writing  shall 
affect  real  estate  in  more  tnan  one  county, 
then  as  soon  as  it  snail  be  recorded  in  tne 
first  county  in  wnion  it  may  be  filed,  it 
snail  be  sent  from  county  to  county  in  tne 
order  named  in  tne  instrument  of  writing,  by 
the  respective  recorders  tnereof,  until  it 
snail  nave  been  filed  and  recorded  in  each 
county  in  woioh  any  sueh  real  estate  may  be 
situated,  and  retained  in  the  office  of  tne 
recorder  ol  tne  county  in  wnien  it  snail  be 
la 8 1 recorded  until  tne  expiration  of  one 
year  after  tne  last  filing  tnereof;  provided, 
tnat  the  recorders  snail  not  be  required  to 
transmit  such  deed  from  county  to  eounty  un- 
less the  party  desiring  the  same  reeorded  in 
suoh  other  county  or  counties  snail  first  pay 
the  recorder's  foe,  to  be  transmitted  with 
the  deed. 

Seotion  59»360*  RSMo  194-9*  quoted  above,  is  so  worded 
as  to  nave  specific  application  to  "any  instrument  of  writing 
affecting  real  estate,  wnioh  purports  to  have  been  signed 
and  acknowledged  more  than  twelve  months  prior  to  the  time 
the  same  is  presented  for  record."  duoh  statute  does  not 
disolose  wnat  disposition  is  to  be  made  of  sueh  instruments 
after  tney  have  been  retained  in  the  recorder's  office  for 
one  full  year.  Tne  general  statute  touoning  disposition 
of  recorded  instruments  in  counties  otner  tnan  class  one, 
and  in  cities  containing  six  hundred  thousand  inhabitants, 
is  deetion  59*430  RSMo  1949*  wnioh  provides: 
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"The  recorder  snail  certify,  on  or 
under  suon  deed,  mortgage,  conveyance, 
deed  ol  trust,  bond,  commission  or 
o tner  instrument,  so  recorded,  tne 
day  and  tine  of  tne  day,  month  and 
year,  vnen  ie  received  it,  and  tne 
book  and  page  or  pages  of  tne  book 
in  woien  it  is  recorded,  and,  when 
recorded,  deliver  it  to  tne  party 
or  nis  order." 

In  tne  absence  of  any  directive  appearing  in  ieotion 
59*3bO,  RSMo  l^V? , relative  to  disposition  of  instruments 
retained  lor  one  year  as  required  by  such  statute,  it  seems 
clear  that  such  instruments,  alter  naving  been  retained  for 
the  required  period  of  one  year  are  to  be  disposed  of  as 
provided  in  Section  59*4-3^,  cited  above,  and  insofar  as 
such  a disposition  can  be  accompli sued  at  tais  date,  tne 
recorder  snould  so  dispose  of  sucn  records.  Mo  statute 
has  been  discovered  which  will  serve  to  prohibit  tne  recorder 
from  removing  from  his  office  files  tnose  instruments  wuieh 
have  been  retained  for  tue  period  of  one  year  as  required 
by  Section  59*3<>0,  RSMo  194-9,  and  wnion  cannot  be  delivered 
to  tne  parties  entitled  tnereto  under  Section  59*4-30,  RSMo 
1949*  sad  tne  same  may  be  stored  in  any  convenient  and  safe 
storage  space. 


CGMCLuSIuM 


It  is  the  opinion  of  this  department  tnat  instruments 
required,  under  Section  59*3&0,  RSMo  19*4-9,  to  bo  kept  on 
file  in  the  county  recorder's  office  for  one  yeer  after 
recording,  should  tnen  be  disposed  ol  as  provided  in  Sec- 
tion 59 **4-30,  RSMo,  1*49,  and  any  such  instruments  not  so 
disposed  of  may  be  reaoved  from  toe  recorder's  office  to 
any  convenient  and  safe  storage  space. 

Respectfully  submitted. 


JULIiui  a,.  0*MAu uEt 
Assistant  Attorney  General 


APPROVED: 


J. 

Attorney  General 


JLO'tf  :1« 


MERIT  SYSTEM  : 1)  Chief  Appeals  Referee  in  Division  of 

EMPLOYMENT  SECURITY  : Employment  Security  not  an  attorney  within 

: exemption  provisions  of  State  Merit  System 
: Act;  2)  Incumbent  with  merit  system  status 
; under  Merit  System  Council  aontinues  to  en- 
joy merit  status* 


April  3,  1952 

7/  '('/r  v- 

Honorable  Ralph  J.  Turner 
Director 

Personnel  Division 

State  Department  of  Business  and  Administration 
630  Jefferson  Otreet 
Jofl'erson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion 
which  we  re-state  as  follows: 

Prior  to  the  enactment  of  the  present  State  Merit 
System  Law,  a merit  system  was  administered  by  the  Missouri 
Merit  System  Council  for  several  state  agencies,  including 
the  Unemployment  Compensation  Conriiaaion  and  the  Division 
of  mployment  security* 

Under  the  said  merit  system  an  employee  of  the 
-Ivlsion  of  Employment  Security  obtained  merit  status  in 
a position  known  as  Chief  Appeals  Referee*  The  primary 
duties  of  this  Job  involved  the  hearing  of  appeals  from 
administrative  determinations  arising  under  the  Unemploy- 
ment Compensation  Law,  and  did  not  include  the  ordinary 
duties  of  an  attorney* 

You  oak! 

1)  ’Vhether  or  not  the  position  as  Chief  Appeals 
Referee  is  an  exempt  position  under  the  present  State  Merit 
System  Actj 

2)  Whether  or  not  an  employee  with  merit  status 

under  the  Merit  System  Council  as  a Chief  Appeals  Referee 
nay  continue’ to  enjoy  such  status  subsequent  to  the 

enactment  of  the  State  Merit  System  Law,  and 

3)  Since  the  present  incumbent  had  merit  system 
status  under  the  Merit  System  Council  is  a fiew  examination 
required  or  does  he  automatically  retain  his  former  merit 

3 tatua? 
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Included  in  your  request  are  definitions  and  ex- 
amples of  work  performed  by  the  Chief  Appeals  Referee  in 
the  Division  of  Employment  Security,  We  note  that  the 
primary  duty  of  the  Chief  Appeals  Referee  is  for  super- 
vision and  organising  appeals  from  administrative  deter- 
minations relating  to  unemployment  compensation  benefits 
and  other  such  actions  of  the  division. 

We  note  that  Section  288,370  (l),  RSMo  1949*  pro- 
vides for  legal  counsel  for  the  division, 

3ection  36,030  (if),  RSMo  1949#  provides  for  the 
exemption  of  attorneys  regularly  employed  or  appointed  in 
any  department  or  division  subject  to  law.  Since  there  is 
an  attorney  specifically  provided  for  by  statute  for  the 
Division  of  Employment  Security,  and  since  the  primary  duty 
of  the  Chief  Appeals  Referee  is  not  that  generally  associated 
with  legal  counsel,  we  do  not  believe  that  exemption  from  the 
State  Merit  system  Act  is  applicable  to  the  job  of  Chief  Ap- 
peals Referee  as  constituted  in  the  past  and  at  present, 

•e  do  not  believe  that  because  a requirement  once  existed 
that  the  Chief  Appeals  Referee  hove  the  ability  to  secure 
a license  to  practice  law  in  the  State  of  Missouri  is  deter- 
minative of  the  question.  We  think  the  main  question  is 
whether  or  not  the  Chief  Appeals  Referee  is  sn  attorney  as 
set  forth  in  the  exemptions  under  the  State  Merit  System 
Act,  Under  all  the  circumstances  we  conclude  that  the  Job 
of  Chief  Appeals  Referee  is  properly  in  the  classified  ser- 
vice • 


You  ask  whether  or  not  an  employee  with  merit  status 
under  the  Merit  System  Council  as  a Chief  Appeals  Referee 
may  continue  to  enjoy  such  status. 

During  the  same  Session  of  which  the  State  Merit 
System  Act  was  passed  the  General  Assembly  also  set  up  the 
Division  of  Employment  Security  in  Laws  of  Missouri,  1945# 
page  1734#  where  we  find  the  following  provision  for  the 
continuance  in  office  of  employees  then  employed  by  the  Un- 
employment Compensation  Commission  on  a non-partisan  merit 
system  basis  which  reads  as  follows: 

* * The  division  shall  establish  and 
enforce  fair  and  reasonable  regulations 
for  appointments,  promotions,  and  de- 
motions based  upon  ratings  of  efficiency 


-2- 


Honorable  Ralph.  J.  Turner 


and  fitness  and  for  terminations  for 
cause;  Provided , however,  that  all  per- 
sons now  employed  by  the  Unemployment 
Compensation  Commission  on  a non-partisan 
merit  system  basis  shall  be  entitled  to 
continue  as  employees  of  the  division 
and  shall  have  all  the  rights  and  privi- 
leges in  such  employment  as  ore  provided 
for  new  employees  appointed  and  qualified 
under  this  section;  and  Provided,  further, 
that  the  division  may  employ  and  fix  the 
compensation  of  attorneys  without  regard 
to  the  provisions  of  this  subsection," 


We  further  find  that  Section  36,030  (9)*  SSMo  19^9# 
provides  for  exemption  as  follows: 

"All  positions  and  appointments  in  divi- 
sions of  the  service  subject  to  this  law 
which  hove  been  heretofore  required  to  be 
filled  upon  the  basis  of  merit  and  fit- 
ness; provided,  however,  that  one  year 
after  this  law  becomes  effective,  this 
exemption  shall  cease  and  determine  and 
thereafter  the  selection,  appointment, 
pay,  tenure  and  removal  of  persons  to 
or  from  all  such  positions  shall  be 
governed  by  the  provisions  of  this  chapter; 

• and  provided  further  that  all  persons  now 
or  hereafter  appointed  or  employed  in 
divisions  of  the  service  on  the  basis  of 
merit  and  fitness  as  heretofore  required, 
shall  be  entitled,  after  their  exemption 
from  the  provisions  of  this  chapter  ceases, 
to  continue  as  employees  in  said  division 
of  the  service  and  shall  have  all  the 
rights  and  privileges  in  such  employment 
as  are  provided  for  persona  aopointed 
and  qualified  under  this  law.* 


A fair  reading  of  these  hold-over  provisions  seems 
to  indicate  a clesr  legislative  intent  to  permit  persons  in 
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positions  wiiich  wore  required  to  be  filled  by  the  Merit 
System  are  to  be  retained.  Therefore,  we  conclude  thc  t 
an  employee  with  merit  system  status  under  the  Merit 
System  Council  as  Chief  Appeals  Referee  continues  to  hold 
such  merit  status. 

Your  third  question  is  whether  or  not  » now  examina- 
tion is  required  or  whether  the  present  incumbent  who  had 
merit  system  status  under  the  Council  would  recover  his 
merit  status  automatically.  Since  we  have  rul^d  aboi.®  that 
such  an  employee  retains  his  status  as  a matter  of  law,  he 
has  never  lost  such  status,  and  there  is  no  present  vacancy 
in  the  office  of  Chief  Appeals  Referee  for  which  an  exami- 
nation is  required. 


CCNCLUSI  ON. 

Therefore,  it  is  the  opinion  of  this  department  that: 

1)  The  job  of  Chief  Appeals  Referee  in  the  Division 
of  Employment  Security  is  not  exempt  from  the  State  Merit 
System  Act  as  an  "attorney". 

2)  An  employee  with  merit  status  under  the  State 
Merit  System  Council  as  Chief  Appeals  Referee  continues  to 
hold  such  merit  status,  and  no  new  examination  is  required 
to  fill  this  position. 


Respectfully  submitted. 


APPROVED: 


JOHN  R.  3ATY 

Assistant  Attorney  General 


Attorney  Central 


Sec.  302.170(3)  HSMo  1949,  was  repealed 
by  Amended  S.G.S.  for  H.G.S.  for  House 
Bills  22,  49,  56  and  114,  66th  General 
Assembly,  effective  Jan.  1,  1952.  Sec. 
302.225(4)  of  act  grants  named  courts 
power  to  order  suspension  and  revocation 
of  operators  and  chauffeur’s  license 
for  causes  in  act.  Unon  conviction  of 
offense  for  which  license  can  be,  and  is 
ordered  suspended,  trial  court  must  re- 
port same  to  Director  of  Revenue,  who 
has  mandatory  duty  to  suspend  license 
for  time  specified  in  statute.  Trial 
court  cannot  order  license  surrendered 
for  suspension  period. 


April  1,  1952 


Dear  Sir: 

Your  recent  request  for  a legal  opinion  of  this  department 
has  been  received  and  reads  as  follows: 

"F lease  give  me  your  opinion  with  regard 
to  the  matter  set  out  below: 

"Section  302.170(3)  of  the  Missouri 
Revised  Statutes  (1949)  provides  that 
the  Magistrate  may  recommend  the  sus- 
pension or  revocation  of  a drivers 
license  unon  conviction  for  a violation 
of  any  of  the  statutes  regulating  the 
operation  of  motor  vehicles  on  highways. 
Apparently,  this  provision  is  repealed 
by  the  new  drivers  license  law  which 
became  effective  January  1,  1952.  Section 
302.225(4)  of  the  new  drivers  license  law 
provides  that  the  Magistrate  Courts  shall 
have  the  power  to  suspend  and  the  power 
to  revoke  ffor  the  causes  herein  provided.1 

"Section  302.270  and  Section  302. 230  of 
the  new  law  apparently  provide  tho  only 


MOTOR  VEHICLES: 

SUSPENSION  OP  OPERATOR’S 
AND  CHAUFFEUR’S  LICENSES: 
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Honorable  Raymond  H.  Vogel 
Prosecuting  Attorney  of 

Cape  Girardeau  County 
Cape  Girardeau,  Missouri 
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causes  for  which  drivers  licenses  may  be 
revoked  or  suspended.  It  therefore  appears 
that  the  Director  of  Revenue  may  no  longer 
suspend  the  drivers  license  upon  conviction 
of  a violation  of  the  statutory  road  regu- 
lations, coupled  with  a recommendation  of 
suspension  by  the  Magistrate.  It  does 
appear  that  the  Magistrate  may  himself 
suspend  the  drivers  license  of  a person 
convicted  in  his  Court  when  death,  personal 
injury,  or  serious  property  damage  results 
from  wanton  and  reckless  operation  of  a 
motor  vehicle. 

"Please  advise  me  if  the  above-stated  con- 
clusions are  correct. 

"Section  302.225(5)  provides  that  upon  the 
suspension  by  a court,  'the  court  shall  note 
the  fact  (of  the  suspension)  on  the  back  of 
the  license  . . .'  Apparently  there  is  no 
provision  made  for  the  surrender  of  the 
suspended  drivers  license  as  there  was  in 
the  old  law.  Please  advise  if  this  con- 
clusion is  correct." 

You  make  inauiry  as  to  whether  some  of  your  conclusions  re- 
garding specific  statutory  references  mentioned  above  are  correct. 

The  first  reference  is  to  Section  302.170(3)  RSMo  1949,  and 
you  state,  "Apparently  this  provision  is  repealed  by  the  new 
drivers  license  law  which  became  effective  tianuary  1,  1952."  Your 
conclusion  that  this  section  has  been  repealed  is  correct,  as  such 
section  was  repealed  by  Amended  Senate  Committee  Substitute  for 
House  Committee  Substitute  for  House  Bills  No.  22,  49,  56  and  114, 
of  the  66th  General  Assembly,  which  became  effective  January  1,  19 

If  your  second  conclusion  is  that  a magistrate  court  has  the 
power  to  order  the  suspension  of  the  operator's  or  chauffeur's 
licenses  for  the  causes  provided  in  said  act,  we  agree  that  such 
conclusion  is  correct.  Section  302.225(4)  of  said  act  grants  this 
power  to  said  courts,  and  reads  as  follows: 

"The  magistrate  courts  of  each  county 
and  the  circuit  courts  of  the  various 
counties  of  this  state  shall  have  power 
to  suspend  for  the  causes  herein  pro- 
vided for  a period  not  to  exceed  one 
year  the  license  of  any  operator  or 
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chauffeur  to  operate  a motor  vehicle 
within  the  entire  state,  and  any  circuit 
court  or  magistrate  court  may  revoke  for 
the  causes  herein  provided  the  license  of  any 
such  operator  or  chauffeur  to  operate  a motor 
vehicle  within  this  state,  whether  the  cane  is 
on  appeal  or  has  originated  in  such  court." 

Section  302. 230  provides  the  causes  for  which  an  operator’s 
or  chauffeur’s  license  shall  be  suspended.  When  a person  is  con- 
victed in  the  magistrate  court  of  an  offense,  where  in  connection 
with  said  conviction  one  of  the  causes  is  present  as  set  out  in 
Section  302.230,  for  which  an  operator’s  or  chauffeur’s  license 
may  be  suspended,  the  court  may  order  the  license  of  such  person 
suspended.  Said  section  reads  as  follows: 

"1.  The  director  shall  suspend  the  license  of  an 
operator  or  chauffeur  for  a period  of  not  to  exceed 
one  year,  uion  a showing  by  the  records  of  the  dir- 
ector or  any  public  records  that  the  operator  or 
chauffeur 

(1)  Has  caused  the  death  or  personal  injury 
of  another  or  serious  property  damage  by  his 
wanton  and  reckless  operation  of  a motor  vehicle; 

(2)  Is  an  habitual  reckless  or  negligent  driver 
of  a motor  vehicle; 

(3)  Is  an  habitual  violator  of  traffic  laws; 

(4)  Had  been  convicted  by  a magistrate  or  circuit 
court  of  unlawful  or  fraudulent  use  of  such  license; 

"2.  The  director  shall  suspend  the  license  of  any  oper- 
ator or  chauffeur  upon  a showing  by  the  records  of  the 
director  or  any  public  records  that  such  operator  or 
chauffeur  has  an  unsatisfied  judgment  against  him,  as 
defined  in  chapter  303,  RSho  1949,  until  such  judgment 
has  been  satisfied  or  the  financial  responsibility  of 
such  person,  as  defined  in  section  303.i20,  RSho  1949, 
has  been  established." 

In  thi3  connection  we  wish  to  emphasize  that  Section  302.230, 
supra,  providing  the  causes  for  which  operator’s  and  chauffeur’s 
licenses  shall  be  suspended  must  not  be  read  and  interpreted  alone, 
but  only  in  connection  with  the  provisions  of  Section  302.010. 
defining  certain  words  and  phrases  used  in  the  act,  in  order  to 
give  the  former  section  its  intended  meaning. 
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Considering  the  authority  of  the  director  of  revenue  to  sus- 
pend the  license  of  an  operator  or  chauffeur,  Section  302. 2&0,  supra, 
providing  for  the  cause  for  suspension  is  made  applicable  to  the 
director  of  revenue.  Thus,  that  section  provides  that  "the  direc- 
tor shall  suspend  the  license  of  an  operator  or  chauffeur  for  a 
period  of  not  to  exceed  one  year,  upon  a showing  by  the  records  of 
the  director,  or  any  public  records,  that  the  operator  or  chauffeur 
has  an  unsatisfied  judgment  against  him,  * * 

When  a conviction  is  obtained  in  a court  relating  to  the 
operation  of  motor  vehicles,  a record  of  said  conviction,  together 
with  other  action  which  may  have  been  taken  by  the  court,  is  to  be 
submitted  to  the  director  of  revenue.  It  is  so  provided  in  Section 
302.225(2),  which  section  reads  as  follows: 

"Every  court  having  jurisdiction  over 
offenses  committed  under  this  chapter, 
or  any  other  law  of  this  state  or  muni- 
cipal ordinance  regulating  the  operation 
of  vehicles  on  highways  shall  within  ten 
days  thereafter  forward  to  the  director 
upon  forms  to  be  furnished  by  the  director 
a record  of  the  conviction  of  any  person 
in  said  court  for  a violation  of  any  of 
said  laws  or  ordinances  other  than  non- 
moving traffic  violations,  together  with 
the  record  of  any  action  taken  by  the 
court  in  suspending  or  revoking  the 
license  of  such  person." 

By  compliance  with  the  above  section  the  director  of  revenue 
will  have  a record  of  causes  for  suspension  as  set  out  in  Section 
302. 2#0,  supra. 

If  from  the  information  received  from  a court  in  connection 
with  a conviction  obtained  therein,  which  becomes  a record  in  the 
director  of  revenue* s office,  it  appears  that  one  or  more  of  the 
causes  for  suspension  exist,  the  director  of  revenue  must  suspend 
the  license  of  the  person  in  question  even  though  no  suspension 
was  ordered  by  the  court.  We  believe  this  action  is  required 
because  of  the  mandatory  character  of  Section  302. 2#0,  supra,  as 
above  quoted. 

Your  last  conclusion  is  in  regard  to  Section  302.225(5)  and 
reads,  "Apparently  there  is  no  provision  made  for  the  surrender 
of  the  suspended  drivers  license  as  there  was  in  the  old  law. 

Please  advise  if  this  conclusion  is  correct." 
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Section  302.225(5),  referred  to  above  reads  as  follows: 

’’Whenever  any  person  is  convicted  of 
any  offense  in  connection  with  which  the 
court  trying  the  person  charged  with  the 
offense  orders  the  suspension  of  the 
license  of  any  operator  or  chauffeur  to 
operate  a motor  vehicle,  the  court  shall 
note  the  fact  on  the  back  of  the  license 
that  the  holder* s right  to  drive  a motor 
vehicle  in  such  jurisdiction  has  been 
suspended  for  the  period  stated.” 

The  provisions  of  this  section  do  not  require  one  convicted 
in  a court  having  jurisdiction  of  an  offense  for  which  his 
operator’s  or  chauffeur’s  license  may  be  suspended  and  such 
license  is  ordered  suspended,  to  surrender  his  license  for  the 
entire  period  of  suspension,  and  neither  does  the  court  have  the 
power  under  this  section  to  order  the  surrender  of  the  license  for 
such  period  of  time.  However,  the  court  does  have  the  power  and 
it  is  the  duty  to  order  the  convicted  person  to  turn  over  posses- 
sion of  his  license  for  the  purpose  of  making  the  notation  on 
the  back  of  the  license,  that  said  license  had  been  suspended  for 
the  time  specified  thereon.  After  making  the  notation  it  is  the 
further  duty  of  the  court  to  return  the  license  to  the  holder. 
Therefore,  your  conclusion  that  Section  302.225(5)  does  not  give 
the  court  power  to  order  the  surrender  of  the  license  for  the 
suspension  period  is  correct. 


CONCLUSION 

It  is  therefore,  the  opinion  of  this  department  that  section 
302,170(3),  RSMo  1949,  was  repealed  by  Amended  Senate  Committee 
Substitute  for  House  Committee  Substitute  for  House  Bills  No.  22. 

49,  56  and  114  of  the  66th  General  Assembly,  which  became  effective 
January  1,  1952. 

It  is  further  the  opinion  of  this  department  that  under 
the  provisions  of  Section  302.225(4)  of  above  mentioned  act, 
magistrate  courts  have  power  to  order  the  suspension  of  operator’s 
and  chauffeur’s  licenses  for  causes  provided  in  the  act.  That 
upon  conviction  of  an  offense  in  the  magistrate  court  pertaining 
to  the  operation  of  motor  vehicles,  said  court  must  report  the 
conviction  and  suspension  order,  if  one  is  made,  to  the  director 
of  revenue  and  provided  by  Section  302.225(2)  of  the  act.  Up- 
on receipt  of  same,  if  one  of  the  causes  as  provided  in  Section 
302.230  appears  to  exist,  it  is  the  mandatory  duty  of  the 
director  of  revenue  to  suspend  the  license  for  the  period  speci- 
fied in  the  statute.  Said  court  has  no  power  to  order  the  surrender 
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of  the  license  for  the  period  of  suspension,  but  under  the  pro- 
visions of  Section  302.225(5)  of  said  act,  the  court  has  the 
power,  and  it  is  his  duty  to  order  the  surrender  of  the  license 
so  that  it  may  be  noted  on  the  back  of  same,  that  said  license 
has  been  suspended  for  the  time  specified  therein,  and  that  the 
holder^  right  to  operate  a motor  vehicle  for  such  period  within 
the  jurisdiction  of  the  court  has  ceased.  After  making  such 
notation  the  license  must  be  returned  to  the  holder,  and  the  court 
cannot  legally  retain  Dossession  of  it  any  longer. 


Respectfully  submitted, 


PAUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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The  sale  of  nonintoxicating  beer  on 
election  days  by  persons  holding 
licenses  to  sell  nonintoxicating 
beer  is  legal. 

September  10,  1952 
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Honorable  Earl  L.  Veatch 
Prosecuting  Attorney 
Lewis  County 
Monti cello,  Missouri 

Dear  Sir: 

This  department  Is  in  reoeipt  of  you r recent  request 
for  an  official  opinion.  You  thus  state  your  opinion  request; 

"Would  you  kindly  furnish  us  with  an 
opinion  on  the  following  question: 

"May  persons  holding  licenses  to  sell 
nonintoxicating  beer  under  the  provi- 
sions of  Chapter  312,  Missouri  Revised 
Statutes  1949,  sell  or  otherwise  dis- 
pose of  such  nonintoxioating  beer  on 
eleotion  days?" 

Paragraph  2 of  Section  312.010,  RSMo  1949,  states: 

"The  phrase  •nonintoxioating  beer'  as 
used  in  this  .chapter  shall  bo  construed 
to  refer  to  and  to  mean  any  beer  manu- 
factured from  pure  hops  or  pure  extract 
of  hops,  and  pure  barley  molt  or  other 
wholesome  grains  or  cereals,  and  whole- 
some yeast,  and  pure  water,  and  free 
from  all  harmful  substances,  preserva- 
tives and  adulterants,  and  having  an 
alcoholic  content  of  more  than  one- 
half  of  one  per  cent  by  volume  and  not 
exceeding  three  and  two-tenths  per  cent 
by  weight." 


Honorable  Earl  L.  Veatch 


There  Is  nothing  in  the  nonintoxicating  beer  law  of 
Missouri  which  prohibits  the  selling  of  nonintoxicating 
beer  upon  election  days.  Section  311.290,  RSMo  191+9,  does 
prohibit  the  sale  of  intoxicating  liquor  upon  the  day  of 
any  general,  special  or  primary  election  in  this  state,  or 
upon  any  county,  township,  city,  town  or  municipal  election 
day.  l^iis,  however,  applies  only  to  intoxicating  liquor 
which,  according  to  Section  311*020,  RSMo  191+9,  is  a bever- 
age containing  in  excess  of  3*2  per  cent  of  alcohol  by 
weight. 


CONCLUSIOH 


It  is  the  opinion  of  this  department  that  the  sale  of 
nonintoxicating  beer  on  election  days  by  persons  holding 
licenses  to  sell  nonintoxicating  beer  is  legal. 

Respectfully  submitted. 


HUGH  P.  WILLIAMS® 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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The  offices  of  mayor  of  a fourth  class  city  and 
director  of  an  incorporated  fire  district  are 
compatible . 


May  1952 
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Honorable  Stanley  Wallach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 

Attention:  Honorable  L.  L.  Bomschein, 

Assistant  Prosecuting  Attorney. 
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Dear  Mr.  Wallach: 

This  will  be  the  opinion  you  recently  requested  on 
the  subject  of  whether  an  elective  official  of  a city  of 
the  fourth  class,  the  mayor  in  the  case  you  cite,  can  legally 
hold  two  elective  offices,  the  other  elective  office  being 
that  of  a director  of  an  incorporated  fire  district,  and  re- 
ceive compensation  from  each  respective  position. 

Your  letter  requesting  the  opinion  of  this  depart- 
ment reads  as  follows: 

"We  have  request  for  opinion  from  a local 
?4unicipality,  a l^th  Class  City,  on  the  sub- 
ject of  whether  or  not  an  elective  official 
of  such  city,  in  this  case  the  Mayor,  can 
legally  hold  two  elective  offices,  receiv- 
ing compensation  from  each  respective  posi- 
tion; the  other  office  involved  is  that  of 
an  elected  Director  of  an  incorporated  Fire 
District  ( a political  subdivision). 

"In  this  connection  we  note  that  the  1875 
Constitution  prohibited  same  but  this  was 
omitted  in  the  194-5  Constitution.  Further, 
there  Is  nothing  provided  In  the  general  or 
special  laws  governing  Cities  of  the  4^ 

Class  as  pertains  to  this  subject. 


Honorable  Stanley  ‘wallach 


nWe  are  hence  of  the  opinion  that  the 
19lj5  Constitution  having  omitted  such 
restrictions  that  there  is  presently 
no  limitation  thereto  nor  legislation 
to  date  governing,  and  that  person  re- 
ferred to  herein  can  legally  hold  the 
two  offices  mentioned. 

"Kindly  advise  and  oblige.'1 


You  state  in  your  letter  that  it  is  your  opinion 
that,  since  neither  our  present  Constitution  nor  the  statutes 
of  this  State  prohioit  one  person  from  holding  two  such  elec- 
tive offices  at  the  same  time,  such  person  can  legally  hold 
the  two  offices  named,  vile  agree  with  you  under  the  follow- 
in^  cited  and  quoted  authorities: 

Section  18  of  Article  IX  of  the  Constitution  of  this 
State,  1875*  expressly  prohibited  officers  in  cities  or  coun- 
ties of  more  than  200,000  inhabitants  from  holding  two  munici- 
pal offices  st  the  same  time.  Said  Section  18  read  as  follows: 

"In  cities  or  counties  having  more  than 
two  hundred  thousand  inhabitants,  no  per- 
son shall,  at  the  same  time,  be  a state 
officer  and  an  officer  of  any  county, 
city  or  other  municipality;  and  no  person 
shall,  at  the  same  time,  fill  two  muni- 
cipal offices,  either  in  the  same  or  dif- 
ferent municipalities;  but  this  section 
shall  not  apply  to  notaries  public.  Jus- 
tices of  the  peace  or  officers  of  the 
militia." 

Article  VII  of  our  present  Constitution  deals  with 
the  subject  of  public  officers  and  the  requirements  necessary 
to  the  holding  of  public  office*  but  nowhere  does  Article  VII 
carry  over  or  adopt  any  of  the  provisions  of  said  Section  18 
of  Article  IX  of  the  1875  Constitution. 

Article  VI  of  the  present  Constitution  of  this  State 
prescribes  the  fundamental  law  of  the  State  respecting  "local" 
government.  In  many  of  its  sections  said  Article  VI  incor- 
porates and  adopts  various  other  terms  and  provisions  of  Article 
IX  of  the  1875  Constitution,  but  no  reference  is  made  to  nor  is 
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any  part  of  said  Section  18  of  Article  IX  of  the  said  former 
Constitution  of  this  State  incorporated  in  said  Article  VI 
of  our  Constitution  of  19l|5*  The  present  Constitution  ig- 
nores entirely  the  subjects  and  the  provisions  contained  in 
Section  18,  Article  IX  of  the  1875  Constitution, 

We  have  carefully  searched  legislative  enactments 
since  the  adoption  of  our  present  Constitution  respecting 
cities  of  the  fourth  class,  but  fall  to  find  any  statute, 
either  general  or  special,  relating  to  the  government  of 
cities  of  the  fourth  class  by  which  an  elective  officer 
of  cities  of  the  fourth  class  is  prohibited  from  holding 
two  offices  and  receiving  compensation  from  both  positions 
at  the  same  time. 

It  seems,  therefore,  conclusive  that  the  holding 
of  two  offices  by  an  elective  officer  of  a city  of  the  fourth 
class  in  this  State  Is  not  prohibited  or  limited  by  either 
the  present  Constitution  or  the  statutes  of  this  State. 

The  holding  of  two  offices  at  the  same  time  by  the 
same  person  was  not  prohibited  by  the  common  law,  !f6  C.J. 

9il-2»  states  this  rule  as  follows: 

"At  common  law  the  holding  of  one  office 
does  not  of  itself  disqualify  the  incum- 
bent from  holding  another  office  at  the 
same  time,  provided  there  is  no  incon- 
sistency in  the  functions  of  the  two  of- 
fices in  question,  w * * ." 


The  question  arises  here  whether  there  is  incom- 
patibility between  the  performance  of  the  duties  of  mayor 
of  a city  of  the  fourth  class  and  the  duties  of  a director 
of  an  incorporated  fire  district  in  a county  of  the  first 
class.  An  incorporated  fire  district  in  St.  Louis  County, 
a county  of  the  first  class,  is  a political  subdivision  of 
the  State  by  reason  of  the  provisions  of  Sections  1 and  15 
of  Article  X of  the  present  Constitution  of  this  State  which 
when  read  together  provide  that  the  term  "other  political  sub- 
division" shall  be  construed  to  include  a "public  corporation 
or  public  quasi-corporation  having  the  power  to  tax."  Section 
321.230,  RSKo  19^9»  under  the  subject  of  "Fire  Protection  Dis- 
tricts in  Class  One  Counties",  imposing  upon  such  fire  districts 
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the  power  to  tax,  reads  as  follows: 

"For  the  purpose  of  providing  revenue 
for  such  districts,  the  board  shall 
have  the  power  and  authority  to  order 
the  levy  and  collection  of  ad  valorem 
taxes  on  and  against  all  taxable  tangi- 
ble property  within  the  district,  and 
to  make  timely  demand  and  to  sue  for 
and  collect  any  and  all  other  taxes, 
contributions  or  allocations  to  which 
the  district  may  be  entitled," 

Such  incorporated  fire  district  is  not  connected 
in  any  way  whatsoever  as  a political  entity  with  a ci^-y 
of  the  fourth  class  as  a municipal  entity, 

A fire  protection  district  is  governed  by  a board 
of  directors  under  the  provisions  of  Chapter  231,  RSMo 
1949*  The  directors  of  3uch  a district  are  elective  of- 
ficers, The  first  board  of  directors  is  elected  at  the 
time  of  the  organization  of  the  district  to  serve  during 
deferred  numbered  years.  Subsequent  members  of  the  board 
are  elected  thereafter  as  provided  in  Section  321,210, 

RSMo,  1949*  to  also  serve  for  deferred  numbered  years. 

The  several  sections- of  said  Chapter  231  provide  the  scheme 
and  plan  of  creating,  maintaining  and  operating  a fire  pro- 
tection district,  financially  and  from  a governmental  stand- 
point, having  as  its  sole  objective  the  protection  of  the 
district  against  fire  by  any  available  means. 

The  office  of  mayor  of  a city  of  the  fourth  class 
under  Section  79*050,  Chapter  79,  RSMo  1949*  is  an  elective 
office.  The  duties  and  powers  imposed  upon  the  mayor  of  a 
city  of  the  fourth  class  in  conjunction  with  the  board  of 
aldermen  of  such  city  are  defined,  generally,  in  Section 
79*110,  RSMo  1949*  There  are  divers  other  specific  duties 
imposed  upon  the  mayor  by  the  several  other  sections  of 
Chapter  79  and  of  Chapter  98,  RSMo  1949#  respecting  che 
government  of  a city  of  the  fourth  class.  Such  sections 
are  too  numerous  and  too  lengthy  to  otherwise  be  referred 
to  here.  They  will  readily  be  found  in  the  above  -numbered 
chapters  of  the  revision  of  our  statutes  for  1949- 

Study  of  the  sections  of  Chapter  321,  relating  to 
the  organization  and  operation  of  fire  protection  districts 
and  the  duties  thereunder  imposed  upon  the  members  of  the 
board  of  directors  of  such  districts,  and  statutes  providing 
the  duties  and  powers  imposed  upon  mayors  of  cities  of  the 
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fourth  class  in  St.  Louis  County,  Missouri,  shows  conclu- 
sively that  there  is  no  conflict  or  incompatibility  in  the 
performance  of  the  duties  of  e maySr  of  a city  of  the  fourth 
class  and  a director  of  e fire  protection  district  in  St. 
Louis  County,  Missouri.  Neither  of  these  corporate  bodies 
would  have  any  control  or  supervision  over  each  other  in 
any  of  their  separate  corporate  affairs. 

Our  Supreme  Court  passed  upon  this  question  in  the 
case  of  State  ex  rel.  vs.  Bus,  135  Mo.  325.  In  support  of 
the  text  in  Jj.6  C.J.  9^1*  9^2,  supra,  in  a case  where  the 
question  before  the  Court  was  whether  the  duties  of  the  of- 
fice of  deputy  sheriff  and  those  of  a school  director  were 
so  inconsistent  and  incompatible  as  to  render  it  improper 
for  one  person  ( the  respondent  in  an  ouster  proceeding  in 
that  case)  to  hold  both  offices.  The  Court,  holding  that 
the  duties  of  the  two  offices  were  not  incompatible  and 
could  be  performed  by  the. same  person  at  the  same  time, 
stating  the  common  law  rule  at  l.c.  338*  said: 

”*  v At  common  law  the  only  limit  to 
the  number  of  offices  one  person  might 
hold  was  that  they  should  be  compatible 
and  consistent.  The  incompatibility 
does  not  consist  in  a physical  inability 
' of  one  person  to  discharge  the  duties 
of  the  two  offices,  but  there  must  be 
some  inconsistency  in  the  functions  of 
the  two;  some  conflict  in  the  duties 
required  of  the  officers,  as  where  one 
has  some  supervision  of  the  other,  is 
required  to  deal  with,  control,  or  assist 
him." 

Considering  the  premises  and  the  authorities  cited 
and  quoted,  the  duties  of  a mayor  in  a fourth  class  city 
and  the  duties  of  a director  of  a fire  protection  district 
in  St.  Louis  County,  are  not  inconsistent  or  incompatible 
and  can  be  both  held  by  the  same  person  at  the  same  time, 
and  that  such  person  may  receive  compensation  from  each 
position  while  so  occupying  such  offices. 


CQBCLUSIOH 


It  is,  therefore,  the  opinion  of  this  department 
that  the  office  of  mayor  of  a city  of  the  fourth  class  in 
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St.  Louis  County,  Missouri,  and  the  office  of  director 
of  a fire  protection  district  in  St.  Louis  County,  Missouri 
may  legally  be  held  by  the  same  person  at  the  same  time, 
and  that  such  person  so  holding  such  elective  offices  may 
receive  compensation  from  each  respective  position* 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


HEALTn : 
COUNTIES: 


County  public  health  center  operating  under  Chapter  2U5, 
RSMo  194.9,  has  no  express  or  implied  power  to  purcnase 
site  lor  county  garbage  dump. 


October  22,  19^2 


/r/^//V  V 


Honorable  Wayne  W.  Waldo 
Prosecuting  Attorney 
Pulaski  County 
aynesville,  Missouri 

Dear  Mr.  Waldo 1 

The  following  opinion  Is  rendered  in  reply  to  your  re- 
quest reading  as  follows: 

"Tne  opinion  of  tne  Attorney  General  is 
respectfully  requested  on  the  following 
situation 1 

"Pulaski  County,  Missouri  has  a one  mill 
tax  levy  to  'establish,  maintain,  manage 
and  operate  a public  health  center' • Is 
it  permissible  for  the  Health  Department 
of  Pulaski  County  to  purchase  a tract  of 
land  situated  in  Pulaski  County  to  be  used 
as  a County  Dump  Ground  for  rubbisn,  etc., 
at  an  expense  of  approximately  felOO.OO? 

Can  the  Healtn  Department  of  Pulaski 
County  puroxiase  a one  half  interest  in  a 
tract  of  land  for  such  a purpose  waere 
the  otaer  half  interest  will  be  neld  by 
the  City  of  Waynesville,  Missouri?  Can 
the  money  for  tne  purcnase  of  tnis  land 
be  taken  from  the  money  obtained  under 
the  one  mill  tax  levy? 

"Where  such  a one  mill  tax  levy  exists, 
can  Pulaski  County  take  money  from  General 
Revenue,  Class  5t  to  purchase  land  for  such 
a purpose?  Can  Pulaski  County  take  money 
from  any  fund  or  revenue  of  any  kind  for 
such  a purpose? 

"The  opinion  of  the  Attorney  General  will 
be  greatly  appreciated  on  tnese  questions •" 
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Statutes  governing  the  county  public  nealth  center  estab- 
lished in  Pulaski  county  are  found  at  Sections  205*010  to  205*130 
RSMo  194-9*  as  amended  by  repeal  and  reenactment  disclos  ed  in 
House  Bill  No.  307»  passed  by  the  6btn  General  assembly  of 
Missouri.  The  only  provision  of  said  lav  granting  authority  to 
the  governing  body  of  the  county  public  health  oenter  to  pur- 
chase sites  of  any  kind  is  found  in  paragraph  if  of  Section  205.0if2 
RSMo  1949*  as  repealed  and  reenacted,  wnicn  provides: 

"if*  Tne  board  of  nealth  oexiter  trustees 
shall  make  and  adopt  sucn  by-laws,  rules 
and  regulations  lor  tneir  own  guidance  and 
for  tne  government  of  tne  county  nealth 
center  as  may  be  deemed  expedient  for  tne 
economic  and  equitable  conduct  thereof. 

Tney  shall  have  tne  exclusive  control  of 
the  expenditures  of  all  moneys  collected 
to  tne  credit  of  the  county  health  center 
fund,  and  of  tne  purchase  of  site  or  sites, 
tne  purchase  or  construction  of  any  county 
health  center  buildxngs,  and  of  tne  supervi- 
sion, care  and  custody  of  the  grounds,  rooms 
or  buildings  purchased,  constructed,  leased 
or  set  apart  for  that  purpose.  All  moneys 
received  for  the  county  health  center  snail 
be  deposited  in  tne  county  treasury  to  tne 
credit  of  the  county  health  center  fund, 
and  paid  out  only  upon  warrants  ordered 
drawn  by  the  county  court  upon  properly 
autnenticated  voucaers  of  tne  board  of 
health  center  trustees." 

We  find  nothing  in  the  language  quoted  from  Section  205*0^2 
wnich  authorizes  trustees  of  a county  public  health  oenter  to 
purchase  a site  to  be  used  for  a county  dump  ground.  No  facts 
are  disclosed  in  tae  opinion  request  which  lead  us  to  believe 
tnat  power  to  acquire  a site  ior  a county  trasn  or  garbage  dump 
may  reasonably  be  implied  from  the  grant  of  power  to  establish 
the  county  public  health  center,  and  such  presumption  may  not 
be  indulged  in  the  absence  of  such  facts.  Tne  right  to  acquire 
a site  for  a trasn  dump  necessarily  Involves  a duty  to  provide 
such  a service.  This  service  involves  acts  done  in  the  interest 
of  public  health  and  safety  under  properly  delegated  police  power 
of  the  state.  In  11  Am.  Jur.,  Constitutional  Law,  Sec.  271*  pp. 
1020-1023*  «e  find  the  following  language: 

"One  of  the  most  important  fields  of 
legislation  in  which  a state  may  enact 
measures  under  the  police  power  is  tnat 
of  regulations  in  tne  interest  of  public 
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health  and  safety.  No  exhaustive  examina- 
tion of  all  the  matters  which  may  be  regu- 
lated under  this  object  of  the  police  power 
is  practicable,  but  under  it  laws  may  be 
passed  * * * providing  for  the  collection 
and  removal  of  garbage,  refuse,  and  offal 
in  thickly  populated  cities;  and,  in  general, 
prohibiting  the  maintenance  of  any  unsanitary 
condition  which  amounts  to  a nuisance." 

The  State  of  Missouri,  by  statute,  has  delegated  police 
power  to  cities  to  enable  such  municipalities  to  deal  with  the 
important  problem  of  garbage  disposal,  and  such  statutes  clearly 
demonstrate  that  disposal  of  garbage  and  other  refuse  is  a munic- 
ipal function  and  not  a county  function.  Section  Tl.bbQ  RSMo 
1949,  applicable  to  cities  of  tne  second,  third  and  fourth 
classes  in  this  state,  provides  as  follows! 

"In  addition  to  all  powers  now  possessed 
by  cities  of  tne  second,  third  and  fourth 
classes  in  this  state  for  the  protection 
of  the  public  health,  each  city  of  the 
second,  t lird,  or  fourth  class  of  this 
state  is  hereby  authorized  and  empowered 
to  provide  for  the  gathering,  handling 
and  disposition,  either  by  itself,  or  by 
contract  with  others,  for  the  gathering, 
handling  and  disposition  of  garbage, 
trash,  cinders,  refuse  matter  and  munici- 
pal waste  accumulating  in  such  cities, 
and  to  pay  for  the  same  out  of  general 
revenues  or  by  collection  of  charges  for 
such  servioe,  and  to  do  such  other  and 
further  acts  as  may  be  deemed  expedient 
for  the  protection  and  preservation  of 
the  public  health,  as  such  public  health 
may  be  affected  by  tne  accumulation  of 
trash,  cinders,  garbage,  refuse  matter 
and  municipal  waste;  to  acquire  by  pur- 
chase, construction,  lease,  gift  or 
otherwise,  within  or  without  the  corporate 
limits  of  such  cities  an  incinerator  or 
incinerators  for  the  destruction  of  such 
garbage,  trash,  cinaers,  refuse  matter 
and  municipal  waste;  to  acquire  by  any 
of  such  means  all  equipment  necessary  or 
expedient  for  use  in  the  collection,  handling 
and  disposition  of  garbage,  trash,  cinders, 
refuse  matter  and  municipal  waste,  to  ac- 
quire by  any  of  such  means  a purification 
plant  or  plants  or  sewage  disposal  plant 
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lor  t.ie  purification  of  all  sewage  accumulat- 
ing in  such  cities.  Such  incinerator  or  in- 
cinerators* equipment,  purification  plant  or 
plants  or  sewage  disposal  plant,  may  be  ac- 
quired by  such  cities  with  funds  derived  from 
the  issue  and  sale  of  bonds  in  tne  maimer  pro- 
vided by  law  for  the  issue  and  sale  of  bonds 
for  other  public  purposes;  or  sucn  may  enter 
into  contract  for  the  construction  or  purchase 
of  such  incinerator  or  incinerators,  equipment 
or  purification  plant  or  plants  or  sewage  dis- 
posal plant  to  be  paid  for  out  of  the  general 
revenues  of  such  cities  in  annual  installments; 
provided,  however,  that  the  period  of  payment 
for  any  such  Incinerator  or  incinerators, 
equipment,  purification  plant  or  plants  or 
sewage  disposal  plai  t,  or  any  contract  for 
the  construction,  purchase  or  lease  tnereof 
out  of  the  general  revenues  of  such  cities 
shall  not  extend  over  a longer  period  of 
time  than  ten  years." 

In  view  of  the  language  contained  in  Section  71*660,  RSMo 
194-9*  quoted  above,  which  unquestionably  makes  tne  disposal  of 
garbage  and  refuse  a municipal  function,  and  in  the  absence  of 
any  statute  clothing  a county  public  health  center  with  authority 
to  acquire  sites  for  such  a purpose,  it  must  necessarily  be  con- 
cluded that  no  power  exists  in  a county  public  health  center, 
operating  under  the  provisions  of  Cnapter  2Gp,  HSalo  194-9,  as 
amended,  to  purchase  a site  lor  such  purpose,  having  so  con- 
cluded, it  is  unnecessary  to  dispose  of  otner  questions  posed 
in  the  opinion  request. 


C jnl>  imJSIoM 

It  is  the  opinion  of  this  department  that  a county  public 
health  center  operating  under  the  provisions  of  Chapter  205, 
RSMo  194-9*  amended,  is  without  express  or  implied  authority 
to  purchase  a site  to  be  used  as  a county  dump  ground  for 
rubbish. 


Respectfully  yours. 


JULIAM  L.  0*MAhhEY 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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COUNTIES  OP  FIRST  CLaSS: 
UNDER  CHARTER  FORM  OF 
GOVERNMENT: 

COUNTY  CHARTER: 
CONSTABLE* S SALARIES: 
CONSTITUTION: (Secs. 

18(e)  and  18(b)  of 
Article  VI.) 


Salaries  of  constables  in  St.  Louis  County 
are  set  by  County  Charter. 


November  20,  1952 


Honorable  Stanley  Wal  lach 
Prosecuting  Attorney 
St.  Louis  County 
Clayton,  Missouri 


FILED 


Attention:  Mr.  Wm.  J.  Hough, 

First  Assistant  Prosecuting  Attorney 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  of  this  office,  the  pertinent  part  of  said  request  is  as 
follows: 

"Would  you  kindly  advise  this  office  as  to 
whether  or  not  the  County  Counsel  of  St.  Louis 
County  can  increase  the  salaries  of  Constables 
in  the  four  districts  within  St.  Louis  County 
or  whether  it  would  be  necessary  to  have  leg- 
islative enactment  to  increase  the  salaries." 

We  believe  that  statute  involved  in  the  proposition  set  forth 
to  be  Section  63*0 85,  RSMo  19^9,  (Cumulative  Supplement,  1951)*  Said 
section  reads  as  follov/3: 

"Compensation  of  constable— deputies,  number  and 
compensation  (St.  Louis  county).— In  all  counties 
of  the  first  class  operating  under  a charter  form 
of  government  the  constable  elected  hereunder 
3hall  receive  a salary  of  three  hundred  dollars 
per  month  plus  fifty  dollars  per  month  transportation 
allowance,  payable  at  the  end  of  each  month  out  of 
the  treasury  of  such  county.  Every  Constable 
shall  have  power  to  appoint  not  to  exceed  eight 
deputies,  when  authorized  by  order  of  the  county 
court,  for  waose  conduct  he  shall  be  answerable 
and  such  appointments  snail  be  in  'writing, 
and  said  appointments  shall  be  filed,  in 
the  office  of  the  clerk  of  the  county  court 
of  such  county.  Such  deputies  shall  receive  a 
salary  of  two  hundred  dollars  per  month  plus 
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fifty  dollars  per  month  transportation 
allowance,  to  be  paid  out  of  the  county 
treasury  of  such  county,  in  like  manner 
as  provided  herein  in  cases  of  constables*" 

This,  of  course.  Is  an  attempt  by  the  Legislature  to  set  the  » 
salary  and  transportation  allowance  of  constables  in  counties  of 
the  first  class  operating  under  charter  form  of  government* 

It  is  our  opinion  that  this  enactment  is  unconstitutional  and 
void  in  view  of  Section  18(e),  Article  VI,  Missouri  Constitution 
of  19^5#  which  reads  as  follows: 

"Sec*  18(e)*  Laws  Affecting  Charter  Counties--* 
Limitations*  Laws  shall  be  enacted  providing  for 
free  and  open  elections  in  suoh  counties,  and  laws 
may  be  enacted  providing  the  number  and  salaries 
of  the  judicial  officers  therein  as  provided  by  this 
Constitution  and  by  law,  but  no  law  shall  provide 
for  any  other  office  or  employee  of  the  county  or 
fix  the  salary  of  any  of  its  officers  or  employees*" 

The  above  set  out  section  strictly  limits  the  Legislature  so 
that  it  may  only  pass  laws  "providing  for  free  and  open  elections" 
and  "providing  the  number  and  salaries  of  the  judloial  officers 
therein"  and  further  that  the  Legislature  shall  pass  no  law  that 
"Shall  provide  for  any  other  office  or  employee  of  the  county  or 
fix  the  salary  of  any  of  its  officers  or  employees*"  Therefore  the 
Legislature  can  only  pass  laws  relating  to  elections  and  the  number 
of  judloial  officers  and  their  salaries  in  first  class  oountles 
under  oharter  form  of  government* 

Section  18(b),  Krtlcle  VI  of  the  Constitution  of  Missouri, 

19^5*  reads  as  follows: 

"Sec*  18(b)*  Provisions  Required  in  County 
Charters*— The  charter  shall  provide  for  its 
amendment,  for  the  form  of  the  county  govern- 
ment, the  number,  kinds,-  manner  of  selection, 
terms  of  office  and  salaries  of  the  county 
officers,  and  for  the  exercise  of  all  powers 
and  duties  of  counties  and  county  offloers  pre- 
scribed by  the  Constitution  and  laws  of  the  state*" 

The  above  section  provides  that  the  "Charter"  of  counties  under 
charter  form  of  government  shall  provide  for  "salaries  of  the  county 
officers*" 

A constable  does  not  hold  a judicial-  office**  (^ueatham  v* 
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Modern  Woodmen  of  America,  Ilj.8  Mo.  App.  33*  127  S.W.  651*  State 
ex  rel.  Heimburger  v.  Wells,  210  Mo.  oOl,  109  S.W.  758.  Therefore, 
he  is  a county  officer  whose  term  of  office  and  salary  should  be 
provided  for  in  the  county  charter. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  Section 
63.085,  RSMo  19i|9*  (1951  Cumulative  Supplement)  is  unconstitutional 
and  void  as  bein.,'  violative  of  Section  18(e)  Article  VI,  Constitution 
of  Missouri,  19J+5*  supra,  in  charter  counties  of  the  l3t  class;  that 
the  charter  in  these  counties  shall  provide  for  the  office  of 
constable,  manner  of  his  selection,  term  of  office  and  salary  in 
accordance  with  Section  18(b),  Article  VI,  Missouri  Constitution, 
19^5*  supra. 


Respectfully  submitted. 


A.  BERTRAM  ELAM 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 


Savings  and  Loan 
Associations : 


FILED 


) Savings  and  Loan  Association  subject  to  pro- 
) visions  of  Chap.  369,  RSMo,  1949,  may  not 
) amend  charter  to  vest  power  in  board  of  di- 
) rectors  to  make,  amend,  alter  and  repeal 
} by-laws. 

August  19,  1952 


Honorable  Clarence  Webb,  Supervisor 
Division  of  Savings  and  Loan  Supervision 
Department  of  Business  and  Administration 
Jefferson  Cityf  Missouri 

Dear  Mr.  >Yebbi 

In  your  letter  of  April  10,  1952,  you  requested  a formal 
opinion  from  this  department  relative  to  corporate  powers  of 
savings  and  loan  associations  operating  under  the  provisions 
of  Chapter  369,  RSMo,  1949*  The  initial  request  lor  an  opinion 
nas  been  clarified  by  additional  correspondence  sent  to  this 
department  at  your  insistence  and  tne  question  to  be  ruled  by 
this  opinion  is  restated  as  follows  1 

"May  a savings  and  loan  association  organized 
in  Missouri  and  operating  by  virtue  of  tne 
provisions  contained  in  Chapter  3&9»  RSMo, 

1949 1 Amend  its  articles  of  agreement  so  as 
to  provide  that  tne  power  to  make,  alter, 
anend  and  repeal  its  by-laws  shall  be  vested 
in  the  association's  board  of  directors V" 

Section  369*120,  RSMo,  1949  provides  1 

"1.  Any  amendment  to  tne  by-laws  wnlch  is  to 
be  oflered  at  any  meeting  of  the  members  shall 
first  be  filed  with  the  supervisor  not  less 
than  fourteen  days  prior  to  the  date  of  suoh 
meeting. 

"2.  If  the  supervisor  has  any  objection  to 
the  proposed  amendment,  he  shall  give  written 
notice  of  such  objection  to  the  chairman  of 
the  board  of  dlreotors  and  president  within 
seven  days  alter  receipt  of  such  proposed 
aaendment,  which  objection  shall  be  read  and 
available  for  inspection  at  the  meeting  of 
1 the  members. 
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"3.  No  amendment  to  the  bylaws  shall  become 
effective  until  same  Is  approved  by  the  super- 
visor as  practically  and  financially  sound. 

"4..  The  supervisor  snail  be  notified  of  any 
amendment  to  the  bylaws  within  ten  days  after 
adoption  and  unless  he  shall  disapprove  of 
such  amendment  wltnin  twenty  days,  same  shall 
stand  as  approved  by  him." 

The  section  Just  quoted  clearly  discloses  that  any  amend- 
ment to  the  by-laws  of  a savings  and  loan  association  must 
ultimately  be  submitted  to  the  members  of  the  association  be- 
fore it  can  become  a binding  rule  on  the  association* s members. 

It  appears  on  its  faoe  to  vest  exclusive  power  in  the  stockholders 
to  pass  on  amendaents  to  by-laws,  subject  of  course  to  having  the 
same  approved  by  the  savings  and  loan  supervisor.  Consequently, 
we  find  the  basic  law  of  savings  and  loan  associations.  Chapter 
369,  RSMo,  194.9,  clear  and  distinct  on  the  proposition  of  amend- 
ing by-laws.  The  serious  question  to  be  disposed  of  is  whether 
tne  stockholders  may  amend  the  original  charter  of  the  associa- 
tion so  as  to  give  the  board  of  directors  sole  authority  to  make, 
alter,  amend  and  repeal  all  by-laws  of  the  association. 

On  the  subject  of  amendment  of  a charter  of  a building  and 
loan  association  we  find  the  following  language  in  Sundheim's 
"Building  and  Loan  Associations,"  Third  Edition,  Section  38: 

"The  cnarter  of  an  association  can  be 
changed  by  legislative  enactment,  as 
practically  all  the  states  reserve  this 
right  in  tneir  constitutions  and  statute 
law.  It  may  al3o  be  amended  by  proper 
application  to  a judicial  or  ministerial 
authority,  in  accordance  with  the  law  of 
the  state  that  created  the  association. 

Thus,  the  name  of  the  association,  the 
term  for  which  it  is  to  exist,  the  number 
of  directors,  and  the  amount  of  the  capital 
stock  are  examples  of  changes  frequently 
made.  The  statutes  of  the  various  states 
prescribe  the  amendaents  whioh  may  be 
allowed,  and  they  must  be  such  as  are  au- 
thorized by  law  at  the  time  tne  application 
is  made,  and  the  application  must  be  made 
by  the  stockholders." 

In  addition,  we  find  the  subject  of  charter  amendment  of  a build- 
ing and  loan  association  discussed  in  the  following  language  from 
Thompson  on  "Building  Associations",  Second  Ldltion,  Sec.  28: 


Honorable  Clarence  Webb 
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"The  power  to  amend  presupposes  legislative 
authority,  and  all  powers  rightfully  exer- 
cised by  corporate  bodies  being  conferred  by 
the  government  either  In  express  terns  or  by 
clear  implication,  authority  for  their  corpo- 
rate acts  must  be  found  in  the  grant  or  in 
the  requirement  of  some  legislative  act." 

Examination  of  the  statutes  found  in  Chapter  3&9>  R3Mo, 
194-9*  relating  to  savings  and  loan  associations  has  not  brought 
to  light  an^  provision  disclosing  that  a charter  of  such  an  as- 
sociation may  make  provision  whereby  the  directors  of  the  sav- 
ings and  loan  association  may  be  given  power  to  make,  alter, 
amend  and  repeal  all  by-laws.  It  seems  clear  to  us  that  such 
a statutory  provision  would  be  repugnant  to  the  letter  and 
spirit  of  language  contained  in  Section  3^9*120,  RiMo,  194-9* 
cited  above. 


CONCLUSION 

It  is  the  opinion  oi  this  department  that  a savings  and 
loan  association  organised  in  Hiasouri  and  operating  by  virtue 
of  the  provisions  contained  in  Cnapter  3&9»  R3Mo,  194-9*  does 
not  have  authority  to  emend  its  articles  of  agreement  so  as  to 
provide  that  the  power  to  make,  alter,  amend  and  repeal  its  by- 
laws will  be  vested  in  the  association's  board  of  directors, 
ratner  than  in  its  stockholders. 


Respectfully  submitted. 


JULIAN  L.  O' HALLEY 

Assistant  Attorney  General 


AP.’ROVLD : 


J.  L.  Taylor 
Attorney  General 


JLO'Mrlw 


BONDS  J ) 

) 

SEWER  BONDS:) 

elections:  ) 


(1)  Water-Sewer  Revenue  Bonds  authorized  by  House 
Bill  No*  45>  1951,  need  not  be  offered  for  public 
sale;  (2)  and  need  only  a four-seventh  vote. 


I FI  LED  1 

m\ 

Mr.  C.  E.  Watkins 
1.0.0. P'.  Building 
Memphis,  Missouri 

Dear  Sir: 


October  31,  1952 


//-  / f-,f> 


This  is  in  reply  to  your  request  for  an  opinion, 
which  is  as  follows: 


"Yesterday  we  had  an  election  to 
vote  for  a swimming  pool,  it  was 
defeated.  At  the  same  time  we 
voted  for  Water-Sewer  Revenue  Bonds, 
attached  is  an  explanation.  This 
water-sewer  proposition  carried  by 
a small  majority,  it  is  something 
that  we  really  need. 

"Please  advise  me  if  it  is  necessary 
to  advertise  these  bonds  for  sale  to 
the  highest  bidder,  the  same  as  is 
required  where  the  bonds  are  retired 
by  taxation.  A few  years  ago  we 
voted  a bond  levy  of  $07*500.00- 
2£,  a certain  peroent  of  it  maturing 
every  year.  These  bonds  were  sold 
and  never  offered  for  sale  publicly. 

It  is  my  opinion  that  the  Revenue 
Bonds  that  I refer  to  should  be 
advertised  for  sale.  I,  personally, 
would  appreciate  your  opinion  in  the 
matter.  Also  I am  of  the  opinion 
that  Revenue  bonds  of  this  nature 
(they  not  being  a levy  on  real  estate) 
do  not  require  a two- thirds  majority. 
Am  1 correct  or  not?" 


The  legislation  authorizing  the  issuance  of  water- 
sewer  bonds  was  enacted  by  the  Sixty-sixth  General  Assembly 


Mr.  C.  E.  Watkins 


by  House  Bill  No.  4-5*  In  addition  to  the  several  sections 
providing  for  the  authorization  and  issuance  of  the  said 
bonds,  the  Legislature  included  a section  giving  the 
legislative  intent  as  to  the  construction  of  the  lav  by 
Section  250.250,  RSMo  Cum.  Supp.  1951, (H.B.  45»  Section  2lj.) 
which  is  as  follows : 

"Tula  chapter  shall  be  construed  as 
a cumulative  and  additional  grant  of 
power  to  cities,  towns  and  villages 
and  shall  not  be  construed  to  repeal 
or  modify  any  other  act  or  statute 
nor  shall  it  be  construed  to  repeal 
or  modify  any  power  granted  by  the 
constitution  or  statutes  of  the  state 
of  Missouri  or  by  any  special  charter 
or  constitutional  charter.  “This 
chapter,  without  reference  to  any 
other  chapter,  shall  be  deemed  suf- 
ficient authority  for  the  exercise 
of  any  powers  granted  herein,  and 
all  powers  necessary  to  effectuate 
the  purposes  of  this  chapter  shall 
be  deemed  to  be  granted  hereby." 

Seotion  250.080(6),  RSMo  Cum.  Supp.  1951,  provides 
for  the  method  by  which  the  sale  of  the  bonds  is  to  be 
conducted  and  is  as  follows : 

"Any  such  bonds  shall  be  sold  in  such 
manner  and  upon  such  terms  as  the  gov- 
erning authority  of  the  said  town, 
city  or  village  or  the  board  of 
trustees  of  such  sewer  district  shall 
determine,  but  such  bonds  shall  not 
be  sold  for  less  than  ninety  cents  on 
the  dollar  nor  shall  they  be  sold 
at  such  a price  that  the  interest 
cost  upon  the  actual  proceeds  of  such 
bonds  from  the  date  thereof  to  their 
maturity  shall  exceed  six  per  cent 
per  annum.  Such  ordinance  or 
resolution  may  provide  that  certain 
bonds  authorized  thereby  shall  be 
Junior  or  subordinate  in  any  or 
all  respects  to  other  revenue  bonds 
authorized  concurrently  therewith 
or  prior  to  or  after  such  bonds." 
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Since  the  above-quoted  section  gives  the  governing 
authority  of  the  subdivision  issuing  the  bonds  full 
authority  to  determine  the  manner  and  terms  of  the  sale 
of  the  bonds,  we  believe  that  that  section  is  applicable 
to  this  sale,  and  that  since  there  is  no  provision  in 
House  i^ill  No.  45  for  advertising  the  bonds  there  is  no 
necess  ity  for  such  an  advertisement. 

You  further  ask  if  revenue  bonds  of  this  nature 
require  a two-thirds  majority.  Section  250.070(1),  RSMo 
194-9*  Cum.  Supp.  1951*  provides  that  the  proposition 
put  before  the  voters  to  issue  such  bonds  shall  require 
the  assent  of  four-sevenths  of  the  qualified  voters  of 
the  city,  town  or  village  or  sewer  district  who  shall 
vote  on  the  proposition.  Since  a four-sevenths  vote  is 
provided  for  by  statute,  a two- thirds  majority  is  not 
necessary.  This  provision  for  a four-sevenths  vote  is 
also  contained  in  Article  VI,  Section  27  of  the  Missouri 
Constitution  of  1945* 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that 
(1)  water-sewer  bonds  need  not  be  sold  at  a public  sale 
but  shall  be  sold  in  such  manner  and  upon  such  terms  as 
the  governing  authority  shall  determine,  and  (2)  the 
proposition  need  only  receive  the  assent  of  four-sevenths 
of  the  qualified  voters  of  the  subdivision  proposing  to 
issue  the  bonds. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED: 


rr-~  'txtuor — 

Attorney  General 


JRB/fwh 


TAXATION:  In  computing  the  average  school  levy  for  railroads 

SCHOOLS:  and  other  public  utilities  all  districts  including 

fractional  districts  partially  within  the  county 
should  be  considered.  If  there  has  been  a partial 
failure  to  levy  school  taxes,  such  may  be  carried 
in  a supplemental  tax  book  and  collected  as  other 
taxes. 


November  1#,  1952 


//-/r-sfv 


Mr.  Charles  A.  ..eber 
Assistant  Prosecuting  Attorney 
Ste.  Genevieve,  Missouri 

wear  Sir: 

Reference  is  m de  to  you''  recent  request  for  an  official  opinion 
of  this  office,  which  request  reads  as  follows: 

"For  some  years  in  this  County  (ate.  Genevieve) 
there  seems  to  have  been  some  discrepancy  be- 
tween the  annual  calculations  made  by  the  County 
Superintendent  of  Schools  and  the  amount  of  tax 
that  was  actually  turned  over  to  him  for  school 
purposes.  In  determining  the  annual  calculations, 
the  Superintendent  of  Schools  used  all  districts, 
including  fractional  districts  with  schools  out- 
side of  the  County.  Through  this  same  method, 
the  board  arrived  at  the  estimate  in  determining 
the  average  levy  for  railroads  and  other  public 
utilities.  However,  when  these  utilities  were 
assessed,  the  average  levy  was  somewhat  lower 
than  the  amount  called  for  in  the  estimates 
presented  to  the  County  Court  by  the  School 
Board. 

"I  have  read  an  opinion  given  by  your  office  in 
1946  which  in  part  states  that  the  estimates 
given  to  the  County  Court  by  the  School  Board 
are  final  and  cannot  be  altered  or  changed  by 
the  County  Court. 

"The  question,  however,  is  this.  ’In  determining 
the  average  levy,  as  set  out  in  the  estimates, 
should  the  board  arrive  at  this  figure  by  using 
all  dist.ricts,  including  fractional  districts  with 
schools  outside  the  County?1 
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nIf  the  answer  to  this  interrogative  is  in 
the  affirmative,  and  an  arbitrary  levy  was 
used  in  determining  an  average  rate,  will  an 
action  lie  against  these  utilities  for  the 
difference  in  the  amount  that  they  should  have 
paid  and  the  amount  that  was  actually  paid? 

If  an  action  will  lie,  what  is  the  basis  for 
this  action?" 

Your  first  question  would  appear  to  be  as  follows: 

How  is  the  rate  of  taxation  for  school  purposes  to  be  levied 
against  railroads  and  public  utilities  determined?  This  question 
is  purposely  phrased  in  broad  terms  to  include  your  specific 
question  as  to  whether  school  districts  lying  partially  within 
the  county  should  be  considered  in  arriving  at  the  average  rate. 

Since  the  rate  of  taxation  of  railroads  for  school  purposes 
depends  upon  the  local  rate  of  taxation  within  the  districts  we 
will  here  set  out  how  this  local  rate  is  determined. 

Section  l65,077f  RSMo  1949,  requires  the  board  of  directors 
of  each  school  district  to  forward  to  the  county  superintendent 
of  schools  an  estimate  of  the  amount  of  money  to  be  raised  by 
taxation  to  sustain  the  school  or  schools  for  a specified  period 
and  the  rate  required  to  produce  said  amount.  Said  section  reads 
as  follows: 

"The  board  of  directors  of  each  school  district 
shall,  on  or  before  the  fifteenth  day  of  May  of 
each  year,  forward  to  the  county  superintendent 
of  schools  an  estimate  of  the  amount  of  money  to 
be  raised  by  taxation  for  the  ensuing  school  year, 
and  the  rate  required  to  produce  said  amount, 
specifying  by  funds  the  amount  and  rate  necessary 
to  sustain  the  school  or  schools  of  the  district 
for  the  time  required  by  law  or  authorized  by  the 
qualified  voters  of  the  district,  to  meet  principal 
and  interest  payments  on  the  bonded  debt  of  the 
district,  and  to  provide  such  funds  as  may  have 
been  ordered  by  the  qualified  voters  of  the  district 
for  other  legitimate  district  purposes,  including 
the  purchase  of  school  building  sites,  buying  or 
erecting  school  buildings,  repairing  and  furnish- 
ing such  buildings,  and  providing  foot  bridges 
across  running  streams." 

The  duties  of  the  county  superintendent  of  schools  upon 
receipt  of  such  estimates  is  specified  in  Section  167,040,  .tSKo 
1949,  as  follows: 

"*  * *he  shall  receive,  and,  if  properly  made, 
approve  estimates  and  enumeration  lists  and  turn 
same  over  to  the  county  clerk;  * * 
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The  county  superintendent  of  schools  under  this  section  has 
no  power  to  make  estimates  or  fix  tax  rates  but  his  power  only 
extends  to  approving  the  estimates  if  properly  made,  and  then  to 
turn  them  over  to  the  county  clerk.  The  duties  of  the  county 
clerk  on  receiving  the  estimates  from  various  districts  is  set 
out  in  Section  165. 033,  RSKo  1949,  and  reads  in  part  as  follows: 

"Upon  receipt  of  the  estimates  of  the  various 
districts,  the  county  clerk  shall  proceed  to 
assess  the  amount  so  returned  on  all  taxable 
property,  real  and  personal,  in  each  district, 
as  shown  by  the  last  annual  assessment  for  state 
and  county  purposes,  including  all  statements 
of  merchants  in  each  district  of  the  amount 
of  goods,  wares  and  mercnandise  owned  by  them 
and  taxable  for  state  and  county  purposes;  pro- 
vided, the  levy  thus  extended  shall  not  exceed 
in  any  one  year  the  following  rates  on  the 
hundred  dollars  assessed  valuation;  * * *." 

From  the  foregoing  it  is  seen  that  the  rate  of  taxation  for 
school  purposes  within  a district  is  fixed  by  the  district  board 
with  specified  limits  aporoved  by  the  county  superintendent  of 
schools  and  such  taxes  levied  by  the  county  clerk. 

In  regard  to  districts  lying  partly  within  the  county,  we  refer 
you  to  Section  165.190,  RSMo  19A9,  which  provides  that  the  same  pro- 
cedure as  above  outlined  is  true  in  regard  to  such  partial  districts, 
except  that  the  estimates  are  turned  over  directly  to  the  county  clerk 
by  the  clerk  of  the  school  district  and  need  not  be  approved  by  the 
county  superintendent  of  schools.  The  county  lcerk  would  then  proceed 
to  levy  a tax  upon  that  portion  of  the  district  within  the  county  in 
the  same  manner  as  where  the  district  lies  wholly  within  the  county. 

Section  165.190  reads  in  part  as  follows: 

"4.  In  all  school  districts  divided  by  county 
lines  it  shall  be  the  duty  of  the  clerk  of  such 
school  district  to  report  to  the  clerk  of  each 
county  in  which  such  district  is  in  part  located 
the  number  of  persons  of  school  age  residing  in 
that  part  of  said  school  district  lying  within 
the  respective  counties,  together  with  the  amount 
of  money  necessary  to  maintain  the  school,  and 
such  other  funds  as  it  is  necessary  to  raise  by 
taxation  in  the  same  manner  as  is  provided  in 
districts  not.  so  divided.  And  it  shall  be  the 
duty  of  the  county  court  and  county  clerk  of 
each  county  in  hich  such  district  is  located  to 
apportion  to  said  district  such  part  of  the 
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public  school  funds  as  the  enumeration  of 
such  Darts  of  said  district  shows  it  to  be 
entitled  to,  and  all  moneys  collected  for 
school  purposes  as  taxes  on  property  within 
such  district  shall  be  paid  to  said  dis  rict 
the  same  as  if  it  lay  entirely  within  one 
oounty." 

The  rate  of  taxation  of  railroads  and  utility  companies  for 
school  purposes  is  wholly  within  the  jurisdiction  of  the  county  court. 
Section  151.150  reads  in  part  as  follows: 

"1.  For  the  purpose  of  levying  school  taxes, 
and  taxes  for  the  erection  of  public  buildings, 
and  for  other  purposes,  in  several  counties  of 
this  state,  on  the  roadbed,  rolling  stock  and 
movable  property  or  railroads  in  this  state, 
the  several  county  courts  shall  ascertain  from 
the  returns  in  the  office  of  the  county  clerk 
the  average  rate  of  taxation  levied  for  school 
purposes,  and  also  the  average  rate  of  taxation 
levied  for  the  erection  of  public  buildings,  and 
for  other  purposes,  each  se  arately,  by  the  several 
local  school  boards  or  authorities  of  the  several 
school  districts  throughout  the  county. 

"2,  Such  average  rate  for  school  purposes  shall 
be  ascertained  by  addin  together  the  local  rates 
of  the  several  school  districts  in  the  county 
and  by  dividing  the  sum  thus  obtained  by  the 
whole  number  of  districts  levying  a tax  for  school 
purposes,  and  shall  cause  to  be  charged  to  said 
railroad  companies  taxes  for  school  purposes  said 
average  rate  on  the  proportionate  value  of  said 
railroad  property  so  certified  to  the  county  court 
by  the  state  tax  commission,  under  the  provisions 
of  this  chapter,  and  the  said  clerk  shall  apportion 
the  said  taxes  for  school  purposes,  so  levied  and 
collected,  among  all  the  school  districts  in  his 
county,  in  proportion  to  the  enumeration  returns 
of  said  district." 

************* 

Section  153*030,  RSF.o  1949,  provides  that  utility  companies 
shall  be  taxed  in  the  same  manner  as  provided  by  law  for  the 
taxation  of  railroads  therefore,  such  companies  will  be  treated  and 
considered  along  with  the  railroads. 

Under  Section  151.150,  supra,  the  average  rate  of  taxation  of 
railroads  and  utility  companies  is  computed  by  addin  together  the 
rate  of  taxation  of  each  of  the  several  school  districts  levying  a 
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tax  under  Section  165.077  and  165.033  and  dividing  the  total  by  the 
number  of  districts.  We  are  of  the  opinion  that  in  arriving  at  the 
sum  of  the  tax  rates,  the  tax  rate,  as  computed  in  a portion  of  a 
district  lying  partially  within  the  county  should  be  included,  and 
the  district  lying  pa  tially  within  the  county  should  be  included 
in  the  total  number  of  districts  in  arriving  at  the  average  rate. 

Only  in  this  way  can  an  average  rate  be  established  for  all  districts 
or  parts  thereof  within  the  county  and  only  in  this  manner  could  the 
tax  rate  be  equalized  throughout  the  county. 

To  be  sure  the  average  rate  thus  established  will  be  less  than 
the  local  rate  for  school  purposes  in  some  districts,  such  is  the 
inevitable  result  of  such  a computation.  However,  the  method  of 
computation  as  outlined  in  Section  151.150  is  mandatory  and  a dis- 
cretionary rate  of  taxation  cannot  be  adopted. 

Assuming  that  a rate  of  taxation  of  railroads  and  utility 
companies  was  established  other  than  under  the  above  outlined  pro- 
cedure and  was  less  than  the  rate  which  would  have  been  obtained 
under  the  correct  method,  you  next  inquire  if  an  action  will  lie 
against  the  railroads  and  utility  companies  for  the  amount  they 
should  have  paid.  In  answer  to  this  inquiry  we  refer  you  to  Section 
137.300,  RSf-'o  1949,  which  provides  that  if  there  has  been  a failure 
to  levy  school  taxes,  or  any  portion  thereof,  the  same  may  be  listed 
in  a supplemental  tax  book  anc  collected  as  other  taxes.  Said  section 
provides  as  follows: 

".."hen  for  any  cause  there  has  been  a failure 
to  levy  the  state,  county,  school  or  other  taxes, 
of  any  portion  thereof,  or  to  extend  and  authenti- 
cate the  same  for  the  use  of  the  collector,  or  to 
make  out  and  deliver  to  the  collector  a proper 
tax  book  for  the  collection  of  the  same,  as  re- 
quired by  law,  in  any  county  for  any  year  or  years, 
the  clerk  of  the  county  court  of  such  county  for 
the  time  being,  when  so  required  for  such  state 
taxes  by  the  state  tax  commission,  and  for  such  county, 
school  or  other  taxes  by  the  county  court,  shall  make 
a supplemental  tax  book  for  such  year  or  years.  Such 
supplemental  tax  book  shall  be  made  upon  the  assess- 
ments for  the  year  or  years  for  which  the  taxes  should 
have  been  levied,  or  where  there  has  been  a failure 
to  assess  the  property,  unon  the  assessment  made  as 
required  by  section  137.295,  the  taxes  for  each  year 
to  be  in  a seoarate  book  and  to  be  levied  for  such 
state,  county,  school  and  other  taxes,  or  portions 
of  the  same,  as  had  failed  to  be  levied  and  collected 
at  the  proper  time.  In  making  said  supplemental  tax 
book,  and  in  all  subsequent  proceedin  s thereon,  the 
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county  court,  clerk  of  the  same  and  the  col- 
lector shall  be  governed  by  the  same  law  as 
is  now  or  at  the  time  then  being  or  may  be 
in  force  for  the  same  duties,  and  shall  re- 
ceive the  same  compensation  as  is  now  or  at 
the  time  then  being  or  may  be  provided  by 
law  for  similar  duties;  provided,  that  when- 
ever such  taxes  or  any  portion  of  them  shall 
have  been  paid  upon  defective  or  illegal  tax 
books,  the  amounts  so  paid  shall  not  be  charged 
in  such  supplemental  tax  books,  and  when  any 
such  taxes  have  been  paid  in  full  upon  any  prop- 
erty, the  same,  with  the  description  of  the  said 
property  and  the  name  of  the  owner  thereof,  shall 
be  omitted  from  such  supplemental  tax  book," 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  in  arriving  at 
the  average  rate  of  taxation  of  railroads  and  utility  companies  the 
rate  of  taxation  in  portions  of  school  districts  lying  partially  within 
the  county  should  be  considered, 

«e  are  further  of  the  opinion  that  in  the  event  that  there  has 
been  an  erroneous  levy  of  taxes  against  railroads  and  utilities  for 
school  purposes  due  to  an  erroneous  computation  of  the  rate  of  taxation 
and  such  levy  was  less  than  that  which  should  have  been  collected,  the 
difference  may  be  carried  in  a supplemental  tax  book  as  provided  in 
Section  137,300  and  collected  as  other  taxes, 

iiespectf ully  submitted, 


D.  D.  GUFFEY 

Assistant  Attorney  General 


APPROVED: 


y t 


'n 

'‘D 


S !.?L!Sr 


AYLOR 
Attorney  General 
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building  without  entering  into  formal  con- 
tract for  same.  School  board  could  make 
direct  purchases  of  materials  needed  and 
employ  necessary  labor  to  do  the  work. 


February  20,  195*2  ~ 


>■* 


r.  Hubert  .(heeler 
Commissioner  of  education 
Department  Oj.  .education 
otnto  . apltol  Building 
Jefferson  City,  i3sonri 


Dear  Sir: 

four  letter  at  hand  requesting  an  official  opinion  of 
t .is  department,  which,  reads  as  follows : 

"This  Department  has  received  inquiries 
aoout  the  laws  of  t i3  state  applicable 
to  powers  of  the  .oard  of  .ducatlon  in 
the  erection  and  construction  of  school 
buildings.  Durin0  this  period  of  in- 
flated costs  it  is  very  difficult  and 
in  some  cases  I.rpossiole  to  secure  a 
contract  for  the  erection  of  school 
ouildings  that  would  come  within  tho 
available  funds  of  the  district.  The 
laws  of  thi3  state  limit  school  district 
oond  indebtedness  to  a maximum  of  £ 
percent  of  tho  assessed  valuation  which 
for  many  districts  does  not  permit  the 
raisin  of  enou  h money  to  properly 
construct  school  ouildinys.  „ecause  of 
these  conditions  school  boards  are  often 
forced  to  find  a more  economical  way  of 
providin,;  necessary  school  building 
facilities  to  meet  the-  requirements  of 
the  district.  Some  times  it  is  possible 
for  the  school  board  to  employ  a local 
person  at  a reasoiifljle  w;;c e to  supervise 
the  erection  of  the  school  buildin^, 
employ  local  labor,  and  uuy  its  materials 
from  whatever  source  available.  Buch  a 
plan  would  not  require  any  formal  contract. 
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This  plan  seems  to  be  the  only  means  that 
some  school  boards  have  for  providing 
schoolroom  facilities. 

"Section  8.250  RSMo  19^4-9  provides  in  pert 
that  no  contract  shall  be  made  for  the 
erection  or  construction  of  any  building, 
improvements,  or  repairs,  the  cost  of 
which  shall  exceed  the  sum  of  10,000, 
until  public  bids  therefor  are  requested 
by  advertising  as  set  out  in  this  act. 

In  your  Opinion  of  June  30,  1950  to  the 
prosecuting  attorney  of  Camdon  County  it 
was  held  this  law  applies  to  boards  of 
education  of  public  school  districts. 

There  seems  to  be  no  question  about  the 
plain  cleaning  of  this  act  as  far  as  con- 
tracts are  concerned.  This  act  does  not 
seem  to  indicate  that  it  would  be  neces- 
sary or  mandatory  that  the  board  of  educa- 
tion ' laue  a formal  contract  for  the 
erection  and  improvement  of  school  build- 
ings. The  act  seems  to  say  that  any  con- 
tracting that  exceeds  the  cost  of  £10,000 
must  oe  advertised  but  does  not  seem  to 
contain  any  regulations  governing  the 
board  of  education  where  contracts  are 
not  let. 

" I shall  oe  glad  to  have  your  advice  and 
official  opinion  in  regard  to  the  following 
questions : 

"1.  Does  a board  of  education  have  author- 
ity to  carry  on  a school  building  program, 
whatever  cost  may  be  involved,  without 
issuing  a formal  contract  for  the  construc- 
tion of  the  building  improvements? 

"2.  If  the  cost  of  a school  building  con- 
struction should  exceed  .10,000  and  the 
board  advertised  for  public  bids  as  indicated 
in  the  law  but  could  not  secure  satisfsctory 
bids  that  would  come  within  the  available 
funds  of  the  district,  would  the  school  board 
have  the  privilege  of  constructing  the  build- 
ing without  issuing  a formal  contract,  but  by 
using  local  labor  and  purchasing  materials 
wherever  available?" 
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.t  the  outset,  we  night  point  out  that  a school  district, 
acting:  through  its  board  of  directors,  is  authorized  to  erect 
school  'Buildings  and  to  build  additions  and  make  repairs  to 
those  in  existence.  To  accomplish  this,  the  board  of  directors 
of  a school  district  is  authorized  to  borrow  nonoy  and  issue 
bonds  In  the  manner  provided  by  law.  Thus  Section  lcg5.040, 

FSMo  194-9*  in  part,  provides: 

"For  the  pu. pose  of  purchasing  schoolhouse 
sites,  erecting  schoolhouses,  library  build- 
ings and  furnishin  the  sane,  and  building 
additions  to  or  repairing  old  buildings,  the 
board  of  directors  shall  be  authorised  to 
borrow  money,  and  issue  bonds  for  the  payment 
thereof,  in  the  manner  herein  provided. 

Given  this  power,  the  questions  which  you  liave  presented 
generally  ask  how  the  board  of  directors  of  a school  district 
should  exercise  it  in  carrying  out  a building  program,  in  view 
of  the  provisions  of  Section  6.253,  RSKo  1949*  providir.  as 
follows : 


":io  contract  shall  ue  mad©  by  an  officer 
of  this  state  or  any  board  or  organization 
existing  under  the  laws  of  this  state  or 
under  the  charter,  laws  or  ordinances  of 
any  political  subdivision  thereof,  having 
the  expenditure  of  public  funds  or  moneys 
provided  by  appropriation  from  this  state 
in  whole  or  in  part,  or  raised  in  whole 
or  in  part  by  taxation  under  the  laws  of 
this  state,  or  of  any  political  subdivision 
thereof  containing  five  hundred  thousand 
inhabitants  or  over,  for  the  erection  or 
construction  of  any  building,  improvement, 
alteration  or  repair,  the  total  cost  of 
which  shall  exceed  the  sum  of  ten  thousand 
dollars,  until  public  bids  therefor  are 
requested  or  solicited  by  advertising  for 
ten  days  in  one  paper  in  the  county  in 
which  the  work  is  located;  auu  if  the  cost 
of  the  work  contemplated  shall  exceed 
thirty-five  thousand  dollars,  the  same 
shall  ue  advertised  for  ten  days  in  the 
county  paper  of  the  county  in  which  the 
work  is  located,  and  in  addition  thereto 
shall  also  be  advertised  for  ten  days  in 
two  daily  papers  of  the  state  havin  . not 
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leas  than  fifty  thousand  daily  circulation; 
and  in  no  cast  shall  any  contract  be  awarded 
when  the  amount  appropriated  for  same  i3  not 
sufficient  to  entirely  complete  the  work 
ready  lor  service.  The  number  of  such  public 
olds  snail  not  oe  restricted  or  curtailed, 
out  sliall  be  open  to  all  persons  complying 
with  the  terms  upon  which  such  bids  are  re- 
quested or  solicited. " 

The  courts  have  heretofore  had  occasion  to  construe  statutes 
of  a similar  character. 

In  the  case  of  Home  ^ullulng  Conveyance  Co.  v.  City  of 
Roanoke,  91  Va.  52,  20  3.K.  895,  suit  was  instituted  to  enjoin 
the  city  from  erecting  approaches  to  a certain  bridge.  The  city 
was  undertaking  to  construct  the  oridge  approaches  under  direction 
of  its  own  engineers  and  officers,  and  it  was  contended  that  such 
a procedure  was  in  violation  of  a certain  section  of  the  city 
charter  requiring  all  contracts  for  the  erection  of  public  im- 
provements to  oe  let  to  the  lowest  responsible  Didder  after  | iving 
notice  by  the  city  council  and  conplyin,  with  other  provisions 
of  the  charter  relative  to  the  lettin^  of  contracts.  In  ruling 
that  the  city  was  authorized  to  construct  the  particular  improve- 
ment under  the  direction  of  its  own  engineers  and  officers  the 
court,  at  3..  . l.c.  69V#  said: 

"It  is,  however,  contended  oy  appellant 
that  Decause  section  50  of  the  charter  of 
Roanoke  requires  all  contracts  for  the 
erection  of  puollc  improvements  or  build- 
ings within  the  Jurisdiction  of  the  city 
council  to  be  let  to  the  lowest  responsible 
bidder,  after  notice,  etc.,  all  the  acts 
and  doings  of  the  city  in  connection  with 
the  building,  or  construction  of  the  bridge 
approach  in  Randolph  street  are  manifestly 
contrary  to  law  and  Illegal,  - ultra  vires. 

",<e  see  nothing  in  that  clause  of  the 
cliarter  which  inhibited  the  city  from  con- 
structing public  buildings  or  improvements 
under  direction  of  its  own  engineers  and 
officers.  It  simply  provides  that  when 
such  buildings  or  improvements  are  let  to 
contract,  it  shall  be  to  the  lowest  Didder, 
and  after  advertisement,  as  provided.  Any 
other  construction  of  that  provision  would 
prove  dangerous,  if  not  injurious,  to  any 
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city,  since  we  see  from  this  record  that, 
if  that  construction  had  been  followed, 
the  approaches  to  the  overhead  bridges  in 
the  city  o£  Roanoke  would  have  cost  the 
city  . 8,000  or  : 10,000  more  than  they  will 
under  the  mode  of  construction  adopted  by 
the  city," 

In  Perry  v.  City  of  Los  Angeles,  157  Cal.  llj.6,  106  P.  Jjj.0, 
suit  was  instituted  to  enjoin  the  officers  of  the  city  of  Los 
An;  eles  froa  proceeding  with  the  construction  or  completion  of 
a certain  public  work’s  improvement  Involvin,  an  a gregate  ex- 
penditure of  aore  than  ,500,00  in  any  other  way  than  by  letting 
the  same  by  contract  to  the  lowest  bidder  in  the  manner  pre- 
scribed by  the  charter  of  the  city  in  the  letting  of  contracts. 
The  particular  public  work's  improvement  was  a sewer.  The 
charter  provision  provided  that  all  contracts  for  the  construc- 
tion or  completion  of  any  public  work's  improvement  shall  be 
let  to  the  lowest  responsible  bidder  In  the  manner  therein 
prescribed.  Ihe  particular  charter  provision  then  set  forth 
a method  of  ootalning  olds.  There  was  also  another  charter 
provision  providing,  that  all  contracts  Involvin.  an  expenditure 
exceeding  >500.00  had  to  oe  in  writing,  's  the  court  pointed 
out  in  deciding  the  case,  the  real  question  to  oe  determined 
was  whether  the  city  could  itself  do  such  work  without  letting 
any  contract  therefor;  in  other  words,  by  day  labor,  under  the 
authority  and  control  of  the  city  by  its  board  of  public  works, 
and  purchasing  such  material  as  it  may  require  therefor.  In 
ruling  on  the  question  the  court,  at  3,_,  l.c.  1^.12,  declared: 

" Provisions  of  the  character  of  those 
contained  in  the  Los  Angeles  charter  are 
manifestly  different  from  provisions  re- 
quiring work  to  oe  done  oy  contract,  or 
to  be  let  to  the  lowest  bidder.  According 
to  the  ordinary  acceptation  of  the  term 
•doing  work  by  contract,*  it  means  the 
letting  of  the  work,  or  3ome  portion  thereof, 
to  some  one  who  agrees  to  deliver  the  same 
completed  for  a specified  price,  and  does 
not  include  the  case  of  one  who  himself  con- 
structs an  improvement  oy  means  of  materials 
purchased  directly  by  him  and  artisans  and 
laborers  directly  employed  and  paid  wages 
by  him.  Althou^Ji  the  latter  is  doin^  the 
work  by  contract  in  the  sense  that  he  s vis- 
ta ins  a contractual  relation  to  every  arti- 
san and  laborer  employed,  and  to  every 
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materialman  from  whoa  he  purchases  materials, 
he  is  not  doing  the  work  by  contract  in  the 
sense  in  which  that  tern  is  commonly  accepted 
either  by  laymen  or  lawyers.  The  general 
legislative  recognition  that  this  meaning  is 
to  ue  given  to  the  tern  is  shown  by  numerous 
acts,  to  some  of  which  we  have  referred,  and 
nany  freeholders • charters  clearly  show  the 
sane  recognition.  Of  course,  where  a statute 
or  charter  declares  that  any  work  aust  be  let 
to  the  lowest  bidder,  there  is  no  possible 
basis  for  any  other  construction  than  one 
making  bids  and  contracts  imperative.  The 
omission  from  the  Los  An  eles  charter  of  any 
such  provision  as  either  of  thoss  discussed 
is  most  significant.  If  it  had  been  intended 
to  require  that  whenever  a proposed  improve- 
ment would  cost  more  than  £500,  tho  work  must 
be  done  »by  contract*  let  to  the  lowest  re- 
sponsible bidder,  it  would  have  been  the 
simplest  natter  in  the  world  to  say  so  in 
plain  terms,  as  has  been  said  over  and  over 
a^ain  in  other  acts  and  charters.  The  fail- 
ure to  do  so  indicates  that  the  framers  of 
these  charter  provisions  were  guarding  solely 
against  the  method  of  letting  contracts  for 
public  work  otherwise  than  to  the  lowost 
responsible  bidder,  after  public  notice  of 
the  work  to  oe  done  thereunder;  the  object 
being  to  prevent  favoritism  in  the  matter  of 
letting  contracts  and  the  pay.ient  of  a greater 
price  than  the  work  was  reasonably  worth* 

There  is  nothing  in  the  language  used  to  in- 
dicate that  it  was  designed  to  prevent  the 
doing  of  the  work  by  the  city  itself  through 
the  officers  having  such  work  in  charge.  The 
doing  of  the  work  oein^  expressly  authorized, 
and  the  board  of  public  works  being  expressly 
given  charge  of  the  construction  thereof,  the 
power  to  construct  otherwise  than  »by  contract’ 
exists,  unless  the  necessary  implication  of 
sections  ll;8  and  207  of  the  charter  is  such  as 
to  prohibit  such  method.-  >/e  are  of  the  opinion 
that  we  would  not  be  warranted  in  holdin  that 
these  sections  do  imply  any  such  prohibition. 

* » ** 
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Again,  in  the  case  of  . oecking  v.  City  of  Oklahjma  City, 
162  Okla.  I0I4.,  19  P.  (2d)  1062,  the  court  vas  considering  an 
injunction  suit  wherein  it  was  sought  to  enjoin  the  city  from 
entering  into  a contract  with  a sand  and  gravel  company  for 
the  furnishing  of  a quantity  of  concrete  to  be  used  in  the 
construction  of  a sedimentation  basin.  The  plaintiff  was  con- 
tending that  the  total  cost  of  the  erection  of  the  sedimenta- 
tion basin  would  exceed  300.00;  that  the  city  proposed  to 
construct  the  basin  by  labor  employed  directly  by  it,  and 
without  advertising  and  securing  bids  for  the  entire  job.  It 
was  contended  that  this  was  in  violation  of  a particular  city 
charter  provision  providing  that  all  contracts  pertaining  to 
public  improvements  involving  an  outlay  of  1300.00,  or  more, 
shall  be  entered  into  only  after  advertising  for  competitive 
bids  in  the  manner  prescribed  in  the  charter  provision.  In 
deciding  the  case  in  favor  of  the  city  the  court,  at  P.  (2d) 
1033,  IO8I4.,  said: 

"The  only  question  then  presented  is  whether 
the  city  may,  under  the  provisions  of  its 
charter,  construct  or  erect  public  improve- 
ments or  work  of  the  nature  here  involved 
where  the  total  cost  thereof  exceeds  300, 
by  the  use  of  laoor  employed  directly  by 
the  city  and  without  advertising  for  com- 
petitive bids  therefor. 

"Charter  and  statutory  provisions  of  this 
and  similar  nature  are  generally  upheld. 

But  a clear  distinction  is  made  between 
provisions  which  require  all  public  work 
of  such  nature,  exceeding  in  some  cases  a 
certain  amount  in  costs,  and  provisions 
which  require  only  that  all  contracts  for 
such  improvements,  etc.,  to  be  advertised 
for  competitive  bids  and  award  accordingly. 

a a- 

"Defendant  cites  Perry  v.  City  of  Los 
Angeles,  157  Cal.  ll*6,  106  p.  lj.10.  The 
charter  of  that  city  provided:  *All  con- 
tracts for  construction  of  public  work  or 
improvements  or  for  furnishing  labor  and 
materials  therefor,  as  herein  provided, 
shall  be  let  to  the  lowest  responsible 
Lldder. • The  charter  then  prescribes  the 
method  of  obtaining  bids.  It  was  there 
held  that  such  provision  should  not  be 
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construed  as  prohibiting  the  doing  of  public 
work  by  the  city  itself  by  day  labor.  In 
that  case  a number  of  cases  above  referred 
to  are  cited  and  distinguished. 

"To  the  sane  effect  is  Horae  Building  ft 
Conveyance  Co.  v.  City  of  Roanoke,  91  Va. 

52,  20  S«  f*  895,  27  L.R.A.  55 1. 

"In  19  R.C.L.  IO69,  the  rule  is  stated  as 
follows:  »A  statutory  provision  that  all 

contracts  for  public  improvements  shall  be 
let  to  the  lowest  bidder  does  not  prevent 
a nunicipal  corporation  from  constructing 
such  a work  through  its  own  engineers  and 
officers . 

In  the  case  of  Cooper  v.  City  of  Detroit,  222  Mich.  360, 
192  H. .7.  6l6#  suit  was  brought  to  restrain  the  city  from  pro- 
ceeding in  the  erection  of  a municipal  garage  without  first 
having  complied  with  the  city  charter  relative  to  the  letting 
of  contracts  to  the  lowest  responsible  bidders.  The  charter 
provision,  in  part,  provided  that  no  contract  for  the  construc- 
tion of  any  public  building,  the  expense  of  which  would  exceed 
$500.00,  should  be  let  or  entered  into  except  with  the  lowest 
responsible  bidder.  The  charter  provision  further  provided 
the  manner  of  giving  notice  calling  for  olds.  In  ruling  in 
favor  of  the  city  the  court,  at  H.W.  l.c.  6l8,  said: 

" & If  the  framers  of  the  charter  had 

Intended  that,  when  the  cost  of  construc- 
tion exceeded  „500,  all  work  should  be  done 
by  contract,  they  undoubtedly  would  have 
said  so  in  express  terms.  The  omission  of 
any  definite  method  of  doing  the  work  would 
indicate  that  they  Intended  to  leave  some- 
thing to  the  discretion  of  the  officials 
who  had  It  In  charge* 

a 

"ne  find  nothing  in  the  charter  of  the 
city  of  Detroit  which  expressly  or  by  im- 
plication prevents  the  city  from  using  its 
own  forces  in  performing  the  labor  necessary 
for  the  construction  of  its  municipal  garage, 
though  the  cost  of  such  labor  should  exceed 
*500.  The  city  of  Detroit  ha8  the  power 
under  its  charter  to  construct  public  works 
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or  improvements  where  the  anount  to  be 
expended  exceeds  $$00  without  the  letting 
of  contracts  for  the  work.  It  may  do  such 
work  with  its  own  forces  under  the  direction 
and  control  of  the  commiss loner  of  public 
works . " 

In  the  case  of  Contracting  i lumbers ' Ass»n  v.  oard  of 
. ducat  ion  of  3t.  Louis,  238  Mo.  App.  109&,  19^  3../.  (2d)  731» 
a taxpayer's  suit  was  Instituted  against  the  members  of  the 
board  of  education  and  the  commiss loner  of  school  buildings 
to  compel  then  to  do  all  repair,  alteration  and  construction 
work  on  St.  Louis  school  buildings  where  the  cost  exceeded 
'50.00,  or  $100.00  in  cases  of  emergency,  through  contracts 
made  after  advertisements  and  public  lettings.  Section  10733* 
R.S.  Mo.  1939*  in  part,  provided  that  all  contracts  for  the 
erection,  repair  and  alteration  of  school  buildings  exceeding 
the  amount  of  $50.00  shall  ue  made  by  the  board  of  education, 
after  public  letting,  to  the  lowest  responsible  bidder  comply- 
ing with  the  terms  of  the  letting.  In  cases  of  emergency, 
such  contracting  was  permitted  where  the  cost  did  not  exceed 
the  sxim  of  £100.30.  in  deciding  the  question  the  court,  after 
citin^  and  quoting  the  cases  hereinabove  cited,  affirmed  the 
judgment  of  the  circuit  court  which  ruled  favorably  to  the 
board  of  education.  At  S.W.  l.c.  735*  73&,  the  St.  Louis  Court 
of  Appeals  said: 

"It  appears  to  be  the  generally  accepted 
rule  that  in  the  absence  of  a requirement 
to  that  effect,  a municipality  need  not 
let  public  work  to  contractors,  but  may 
do  it  through  its  own  officers,  and  that 
a charter  provision  requiring  all  contracts 
for  public  improvements  to  be  let  to  the 
lowest  responsible  bidder  does  not  pro- 
hibit the  municipality  from  constructing 
the  improvements  under  the  direction  of  its 
own  engineers  and  officers. 

"In  the  present  case  plaintiffs  would  have 
our  statute  read  that  all  repairs  and  al- 
terations costing  more  than  fifty  dollars, 
or  more  than  a hundred  dollars  in  cases  of 
emergency,  must  be  made  by  contract  after 
public  letting  to  the  lowest  responsible 
bidder.  But  that  is  not  the  way  the  statute 
reads.  It  is  not  the  function  of  the  court 
to  rewrite  it. 
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"The  judgment  of  the  circuit  court  should 
be  affirmed*  The  Commissioner  so  recommends." 

In  the  aoove-cited  cases  it  seems  that  the  courts  have 
recognized  a distinction  existed  between  two  general  types  of 
statutes  or  laws  providing  for  the  manner  in  which  official 
bodies  are  to  proceed  in  carrying  out  a public  building  or 
improvement  program. 

In  other  words,  some  statutes,  charter  provisions  or  laws, 
in  effect,  provide  that  all  work  to  be  performed  must  be  let  to 
the  lowest  bidder  or  must  oe  done  by  contract.  If  such  is  the 
caso,  there  is  no  discretion  invested  in  the  official  body  in 
carrying  out  the  building  or  public  improvement  program,  and  it 
can  only  be  none  by  contract. 

In  the  other  class  of  statutes,  charter  provisions  or  la?/s, 
it  is  merely  provided  that  all  contracts  for  the  erection  or 
improvement  of  public  works  or  buildings  involving  an  expendi- 
ture over  a certain  amount  shall  be  lot  to  the  lowest  and  best 
or  responsible  bidder  after  advertising  for  competitive  bids; 
or  it  may  be  provided  that  no  contract  shall  oe  let  until  after 
advertising,  as  provided  by  the  law, 

lie  believe  that  Section  8.250,  supra,  falls  within  the 
last  general  classification.  That  is  to  say,  the  statute  merely 
provides,  in  part,  that  no  contract  shall  be  made  for  the  erec- 
tion, improvement,  alteration  or  repair  of  any  building,  the 
total  cost  of  which  shall  exceed  v1^*OOj.OO,  until  public  bids 
are  requested  by  advertising  in  the  manner  provided. 

It  is  our  thought  that  the  effect  of  the  statute  is  to 
require  the  officer  board  or  or0anlzation,  whichever  the  case 
may  be,  to  do  certain  things  or  follow  a certain  procedure  if 
it  elects  to  carry  out  a building  or  improvement  program  by 
contract,  the  cost  of  which  will  exceed  10,000.00.  In  other 
words,  if  the  official  Dody  desires  to  enter  into  a contract 
with  a contractor  who  is  to  perform  all  of  the  construction 
work  in  connection  with  the  building  program,  the  provisions 
of  the  statute  must  be  complied  with. 

However,  the  statute  cLoob  not  deprive  tho  official  oody 
from  exercising  a discretion  to  carry  out  its  building  program 
under  its  own  supervision  and  control  oy  purchasing  the  neces- 
sary materials  and  directly  employing  the  required  labor  in  the 
manner  which  you  have  indicated. 
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To  permit  a school  board  or  other  official  body  to 
conduct  a building  program  in  such  a manner  would  certainly 
be  Justified  when  an  appreciable  decrease  in  the  cost  would 
result.  The  Supreme  Court  of  Virginia,  in  effect,  so 
stated  in  the  City  of  Roanoke  case. 

We  therefore  construe  Section  8.250,  sunra,  to  only 
be  applicable  in  the  case  of  a school  board  carrying  out  a 
building  program  when  the  school  board  elects  to  enter 
into  a formal  contract  for  the  construction  of  the  build- 
ing or  improvements . 

We  further  conclude  that  the  school  board  would  have 
the  authority  to  carry  out  such  building  nrogram  without 
entering  into  a formal  contract  by  making  direct  purchases 
of  the  required  materials  and  directly  emoloying  the 
necessary  labor  and  supervisory  personnel  to  do  the  work. 

In  view  of  the  foregoing  we  are  constrained  to  answer 
both  questions  submitted  in  the  affirmative • In  connection 
with  question  Ho.  2,  where  the  school  board  had  advertised 
for  public  bids  and  the  bids  submitted  exceeded  the  amount 
of  funds  available,  the  school  board  would  be  prohibited 
from  contracting  with  any  of  the  bidders  by  Section  8.250, 
sunra,  for  it,  in  part,  provides  that  "in  no  case  shall 
any  contract  be  awarded  when  the  amount  appropriated  for 
same  is  not  sufficient  to  entirely  complete  the  work 
ready  for  service."  Certainly,  in  such  an  l's  tance  the 
school  board  would  be  Justified  and  authorized  to  carry  out 
the  building  program  in  the  other  manner,  as  above  stated. 

In  answering  the  questions  presented  in  your  request 
that  which  we  have  said  is  with  reference  to  school  boards 
generally  within  the  state.  However,  we  might  point  out 
that  since  the  court’s  decision  in  the  Contracting  Plumbers’ 
Ass’n  Care,  supra,  wherein  Section  10733,  R.  S.  Mo.  1939, 
was  construed  relatin'*  to  the  powers  of  the  3oard  of  Education 
of  the  City  of  St.  Louis,  that  section  has  been  amended  by 
the  enactment  of  Section  l65.603,  RSMo  19l|9  • Under  the 
latter  section  it  appears  that  the  Board  of  Education  within 
the  City  of  St.  Louis  would  be  required  to  formally  contract 
for  building  improvements  if  the  cost  exceeds  ^2500.00. 
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CONCLUSION 


It  la  therefore  the  ooinion  of  this  department  that  a 
school  board  would  have  the  authority  to  carry  on  a building 
program,  whatever  coat  may  be  Involved,  without  entering 
into  a formal  contract  with  another  peraon  for  the  construc- 
tion of  the  building.  The  school  board  would  have  the 
authority  to  construct  the  building  by  making  direct  uur- 
chases  of  materials  needed  and  directly  employing  the 
necessary  supervisory  personnel  and  labor  to  do  the  work. 
However,  with  regard  to  the  city  of  St.  Louis  the  Hoard  of 
rducation  would  have  to  formally  contract  for  building 
improvements  if  the  cost  would  exceed  $2000.00,  aa  provided 
by  Section  160.603,  RSKo  19^9* 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 

APPROVED:  Assistant  Attorney  General 


J.  E.  + Atf.OR 
Attorney  General 
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SCHOOLS: 


Enlr-rgec  school  dls^riot  entitled  tc  receive  state  aid  as 
provided  in  Senate  Bill  lij.3  when  building  program  was 
STATE  AID:  begun  before  effective  date  of  said  bill  but  will  not  be 

completed  until  after  said  date*  Enlarged  school  district 
with  more  than  2$0  pupils  enrolled  entitled  to  additional 
building  aid  under  Senate  Bill  No.  l43  In  carrying  out  an 
additional  building  program* 


Ma/  17,  19^2 
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Mr.  Hubert  Wheeler 
Commissioner  of  Education 
Department  of  Education 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Sir: 

Your  letter  at  hand  requesting  an  opinion  of  this  department, 
which,  in  part,  reads: 

"Senate  Bill  No.  ll|3  of  Laws  19f>l, 
applicable  to  reorganized  school  dis- 
tricts, repealed  Section  165*697  and 
re-enacted  the  seme  section  with  some 
additional  provisions  for  providing 
state  building  aid  to  reorganized  dis- 
tricts in  which  it  is  necessary  to  erect 
an  equip  new  buildings*  This  law  ap- 
pears to  be  broad  enough  to  include  all 
reorganized  districts  which  have  been 
formed  since  the  enactment  of  the  basic 
act  of  19^8«  All  reorganized  districts 
can  qualify  for  building  aid  up  to 
|25*000  if  they  meet  the  requirements 
of  the  law*  A few  of  the  larger  dis- 
tricts will  qualify  for  aid  in  excess 
of  $25*000  but  not  to  exceed  $50,000* 

The  new  law  takes  effect  March  18,  1952* 

WI  shall  be  glad  to  have  your  advice  and 
official  opinion  in  regard  to  the  follow- 
ing questions: 

1*  Could  a reorganized  school  district 
in  which  more  than  250  pupils  are  currently 
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enrolled  and  which  has  never  roceived 
building  aid,  qualify  for  the  additional 
aid  in  excess  of  ;25* 000  as  provided  in 
the  law  if  the  school  building  program 
started  before  the  taking  effect  of  the 
new  law  March  18,  1952,  but  such  building 
program  would  not  be  completed  until  after 
the  present  law  expires  and  the  new  law 
becomes  effective? 

2.  If  a reorganized  district,  that  has 
already  completed  its  building  project  and 
received  the  maximum  building  aid  before 
the  effective  date  of  the  new  law,  cannot 
qualify  for  any  additional  aid  on  its  com- 
pleted building  program  would  it  be  pos- 
sible for  such  districts.  If  the  current 
enrollment  was  greater  than  250  pupils, 
to  qualify  for  the  additional  building  aid 
as  provided  in  the  law  if  an  additional 
required  building  program  was  initiated 
and  carried  out  at  some  future  date  after 
the  law  is  in  effect?” 

In  answering  the  questions  which  you  have  submitted  it 
oecomes  necessary  to  construe  Section  165*897  of  be^iato  3111 
No.  11+.3,  which  becomes  effective  March  1^,  1952.  That  section 
provides : 

” A.11  school  districts  enlarged  under 
sections  165*657  to  165* 707  in  which  the 
erection  of  one  or  more  new  school  build- 
ings or  additions  to  one  or  more  existing 
buildings  is  made  necessary  by  reason  of 
such  reorganization,  state  aid  shall  be 
provided  in  the  amount  of  one-half  of  the 
cost  of  said  building  or  buildings,  addi- 
tion or  additions  and  equipment  up  to 
twenty-five  thousand  dollars  for  any  en- 
larged district.  Any  district  formed 
under  sections  165*657  to  155*707  shall 
receive  said  building  aid  in  the  amount 
of  one-half  the  cost  of  said  building  or 
buildings,  addition  or  additions  and 
equipment  at  the  rate  of  one  hundred  dol- 
lars per  pupil  times  total  number  of 
pupils  currently  enrolled  in  school  or 
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schools  of  said  district  as  certified  by  the 
board  of  education  of  said  district  to  the 
state  board  of  education  when  such  amount  may 
exceed  twenty-five  thousand  dollars,  but 
total  state  aid  for  this  purpose  shall  not 
exceed  fifty  thousand  dollars  for  any  en- 
larged district.  All  building  plans  shall 
be  approved  by  the  state  board  of  education. 

'./hen  the  conditions  herein  prescribed  have 
beon  complied  with,  and  when  at  least  one- 
half  of  the  building  program  has  been  com- 
pleted as  determined  by  the  state  board  of 
education,  one-half  of  the  money  due  any 
enlarged  school  district  shall  be  certified 
by  the  state  board  of  education  to  the  state 
comptroller  for  ni3  approval  and  warrants 
shall  be  issued  for  the  amount  due  and  pay- 
able to  the  treasurers  of  the  several  comi- 
ties of  the  state;  and  upon  the  completion 
of  the  building  program  the  balance  of  the 
money  due  any  enlarged  school  districts  shall 
be  certified  by  the  state  board  of  education 
to  the  3tate  comptroller  for  his  approval 
and  warrants  shall  be  Issued  for  the  balance 
due  and  payable  to  the  treasurers  of  the 
several  counties  of  the  state.” 

The  above  section,  as  did  the  old  section  of  the  same 
number,  now  appearing  in  the  Revised  Statutes  of  194-9,  applies 
to  all  enlarged  school  districts  organized  under  Sections 
165.657  to  165.707,  RSMo  194-9 • 

The  new  section  principally  differs  from  the  old  section 
in  that  the  amount  of  state  aid  is  Increased  to  a maximum  of 
50,000  which  may  be  received  by  the  larger  districts,  based 
on  the  number  of  pupils  enrolled.  The  new  statute  further 
provides  when  an  enlarged  district  can  receive  payment  of  the 
3tate  aid. 

In  the  new  statute,  as  well  as  the  old,  we  perceive  the 
underlying  purpose  of  the  Legislature  in  enacting  the  statute 
to  be  that  of  assisting  enlarged  school  districts  to  provide 
adequate  building  facilities.  In  other  words,  with  the  or- 
ganization of  enlarged  districts  encompassing  several  smaller 
school  districts,  uhe  need  for  additional  building  facilities 
and  equipment  was  foreseen  to  properly  carry  on  the  school 
program  within  said  enlarged  districts.  Inasmuch  as  this  would 
require  considerable  expenditure  of  funds  by  the  enlarged  dis- 
tricts, the  Legislature  has  undertaken  to  assist  them  with  this 


-3- 


Mr.  Hubert  .heeler 


burden  by  providing  financial  aid  from  funds  nade  available 
by  the  state. 

Therefore,  In  construing  Section  165.697*  supra,  we  must 
do  so  with  its  primary  purpose  in  mind,  for  it  is  a cardinal 
rule  of  statutory  construction  that  legislative  acts  must  be 
construed  according  to  the  purpose  of  the  enactment.  Inre 
Gartsides  state,  357  Mo.  101,  207  3 • Vi . (2d)  273*  State  v. 

Toon'os,  321;  Uo.  219,  25  3 . ..  l2d)  lOlj  Lusk  v.  Public  Service 
Comm.,  277  Mb.  261;,  210  S..<.  72. 

In  State  ex  rel.  Rodgers  v.  Pretended  Consolidated  School 
Dist.  No.  1,  359  Kb.  639,  22 3 S.W.  (2d)  l;8l;,  14-38,  the  court, 
with  reference  to  school  statutes,  saidi 

n » e » We  may  not  capriciously  ignore  the 
plain  language  of  the  statute  but  in  de- 
termining what  the  language  really  means 
we  may  consider  the  entire  purpose  and 
policy  of  the  statute  and  'the  language 
in  the  totality  of  the  enactment'  and 
construe  it  in  the  light  of  'what  is  be- 
low the  surface  of  the  words  and  yet  fairly 
a part  of  them. ' The  meaning,  of  statutes 
and  particularly  the  meaning  of  our  school 
statutes  may  not  be  found  in  a single  sen- 
tence but  In  all  their  parts  and  their 
relation  to  the  end  in  view  or  to  the  gen- 
eral purpose.  •;>  » » n 

Turnin  again  to  senate  Dill  No.  li;3,  under  the  provisions 
of  Section  165.697  before  an  enlarged  school  district  Is  entitled 
to  any  state  aid  as  provided  by  the  statute  its  building  plans 
must  be  approved  by  the  state  board  of  ducation  and  at  least 
one  half  of  the  building  program  must  be  completed  as  determined 
by  said  board. 

In  considering  your  first  question  we  assume  that  the  plans 
for  the  building  program  started  before  March  18,  1952,  have 
been  or  will  be  approved  by  the  State  Board  of  .ducation.  We 
further  assume  that  on  March  18  there  will  not  have  been  any 
determination  by  the  State  board  of  education  relative  to  the 
degree  of  completion  of  the  building  program,  and  also  that  as 
of  that  date  no  state  aid  will  have  been  paid  to  the  enlarged 
district  in  connection  with  its  current  building  project. 
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Consequently,  the  situation  which  you  present  la  that  of 
an  enlarged  district  initially  seeking  state  aid  subsequent 
to  March  18,  1952*  Presumably  some  kind  of  application  or 
request  for  state  aid  will  be  made  by  the  enlarged  dlatriot 
to  the  State  Board  of  Education,  among  other  things  atating 
that  the  building  program  la  at  least  one  half  completed  and 
requesting  payment  of  one  half  of  the  amount  of  state  aid  to 
whleh  the  school  dlstrlot  is  entitled. 

It  is  our  thought  that  under  this  state  of  affairs  the 
State  Board  of  Education  In  taking  appropriate  action  relative 
to  the  application  or  request  by  the  enlarged  school  dlstrlot 
for  state  aid  would  be  governed  by  the  provisions  of  the  law 
then  In  effect.  Such  would  be  contained  in  Section  165*697 
of  Senate  Bill  No*  lij.3,  and  under  that  section  the  qualifica- 
tions of  the  school  district  for  state  aid  would  be  determined. 

It  would  therefore  follow  that  tinder  the  provisions  of  the 
law  then  in  effect  the  enlarged  school  dlstrlot  with  more  than 
two  hundred  and  fifty  pupils  enrolled  would,  under  the  facts 
stated  in  your  first  question,  be  entitled  to  the  additional 
aid  in  excess  of  $25*000,  to  be  paid  in  the  manner  provided  in 
Seotlon  l65*697»  supra. 

Giving  this  construction  to  the  statute  we  believe 
effeotuates  the  purpose  of  the  law  as  contemplated  by  the 
Legl  slature. 

Now  to  proceed  to  your  second  question.  Under  the  faots 
you  have  outlined  it  would  appear  that  an  enlarged  district 
has  already  conducted  a building  program  to  its  completion 
prior  to  the  effective  date  of  Senate  Bill  No.  llj.3*  and  has 
been  paid  the  maximum  benefit  or  state  aid  as  provided  in 
Seotlon  l65*697*  RSMo  194-9*  whleh  was  then  in  effect. 

It  is  conceivable  that  under  these  oiroumstanoes  the 
enlarged  district  carried  out  a building  program  within  its 
financial  limitation,  and  had  more  funds  been  available  at 
the  time  the  building  program  was  being  conducted  a more 
extensive  projeot  commensurate  with  aotual  building  needs 
would  have  been  undertaken. 

Therefore,  if  subsequent  to  the  taking  effeot  of  Senate  Bill 
No*  II4.3*  additional  building  faoilltes  were  still  necessary  as  a 
result  of  reorganization  to  adequately  carry  on  the  school  program 
within  the  enlarged  district,  and  the  additional  program  would  in 
effect  be  an  extension  to  the  one  originally  initiated,  we  believe 
that  said  district  could  qualify  for  state  aid  under  Seotlon 
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165*697  of  Senate  Bill  No*  Uj.3*  But  with  this  conclusion  we  are 
confronted  with  the  problem  of  determining  the  amount  of  state  aid 
an  enlarged  diatrlot  would  be  entitled  to  receive  under  Senate  Bill 
No*  U4.3  where  said  district  has  already  received  the  maximum  building 
aid  under  the  old  law* 

Looking  again  to  the  effect  and  purpose  of  the  new  law  as 
compared  to  the  old  law*  we  first  note  that  both  laws  Intended  to 
allow  state  aid  for  building  projects  In  an  amount  up  to  one  half 
the  cost  of  the  project  within  certain  limitations* 

Under  the  old  law  the  maximum  amount  which  could  be  received 
by  any  enlarged  school  district  was  $25*000* 

Under  the  new  law  the  maximum  amount  was  Increased  to  $50*000* 
however*  this  additional  amount  over  $25*000  is  only  made  available 
to  larger  school  districts  with  more  than  250  pupils  on  the  basis 
of  pupil  enrollment* 

Enlarged  aohool  districts  with  250  pupils  or  less  can*  under 
no  clroums tanoes*  receive  more  than  $25*000  building  aid  regardless 
of  the  oost  of  the  building  program*  Consequently*  a smaller 
distrlot  (250  pupils  or  less)  whloh  has  heretofore  reoeived  $25*000 
building  aid  has  received  the  maximum  aid  and  could  not  qualify 
for  additional  aid  under  the  new  law* 

As  heretofore  noted*  a larger  distrlot  (over  250  pupils)  is 
entitled  to  reoeive  one  half  the  oost  of  a building  projeot  up  to 
the  maximum  amount  of  $50*000*  Such  we  perceive  to  be  the  intent 
of  the  Legislature* 

It  therefore  becomes  necessary  to  consider  what  a larger 
district  has  already  reoeived  in  determining  the  amount  of  aid  it 
can  qualify  for  under  the  new  law* 

For  example*  if  a district  with  500  pupils  has  heretofore 
reoeived  $25*000  under  the  old  law*  and  after  the  effective  date 
of  the  new  law  it  builds  another  $100*000  building  it  could  only 
reoeive  another  $25*000*  If,  after  the  new  law  becomes  effective, 
it  erects  a building*  or  an  addition  to  one  in  existence*  costing 
less  than  $50,000  it  could  only  receive  one  half  the  cost  thereof 
although  that  amount  added  to  the  $25*000  previously  reoeived  would 
be  less  than  $50*000* 

The  amount  of  building  aid  a larger  distrlot  could  reoeive  under 
the  new  law  is  further  regulated  by  the  number  of  pupils  enrolled* 

For  example*  if  a larger  distrlot  with  300  pupils  enrolled  had 
previously  received  aid  under  the  old  law  in  the  amount  of  $10,000 
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for  erecting  a building*  or  an  addition*  costing  $20*000,  and  after 
the  new  law  becomes  effeotlve  It  ereota  a building  costing  $80*000* 

It  could  reoelve  maximum  aid  In  the  amount  of  only  $30*000*  which 
would  be  at  the  rate  of  $100  per  pupil  times  the  total  number  of 
pupils  enrolled* 

Therefore*  in  answer  to  your  second  question  an  enlarged  distriot 
with  more  than  250  pupils  would  be  entitled  to  additional  building 
aid  under  Section  165*697  of  Senate  Bill  No*  lij.3  In  excess  of  the 
maximum  received  under  the  old  law  in  carrying  out  an  additional 
building  program  made  necessary  by  reorganization*  However*  said 
aid  combined  with  that  previously  received  could  not  exceed 
$50*000*  could  not  exceed  more  than  one  half  the  cost  of  the  new 
building  program  nor  could  It  exceed  the  amount  computed  at  the 
rate  of  $100  times  the  total  number  of  pupils  enrolled* 

CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  an  enlarged 
school  distriot  which  has  started  a building  program  prior  to  March 
18*  1952*  but  which  will  not  be  completed  until  sometime  after  that 
date*  would  be  entitled  to  state  aid  as  provided  in  Senate  Bill 
No*  II4.3*  enacted  by  the  66th  General  Assembly*  when  no  state  aid  has 
been  previously  reoelved* 

Further*  it  is  our  opinion  that  an  enlarged  district  with 
more  than  250  pupils  would  be  entitled  to  additional  building 
aid  under  Seotion  165*697  of  Senate  Bill  No*  II4.3  in  excess  of 
the  maximum  received  under  the  old  law  in  carrying  out  an 
additional  building  program  made  necessary  by  reorganization* 
However*  said  aid  oombined  with  that  previously  received  could 
not  exceed  $50*000*  could  not  exoeed  more  than  one  half  the 
cost  of  the  new  building  program*  nor  could  it  exceed  the  amount 
oomputed  at  the  rate  of  $100  times  the  total  number  of  pupils 
enrolled* 

Respectfully  submitted* 


RICHARD  F.  THOMPSON 
Assistant  Attorney  (General 
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Attorney  General 
RFT  :ml 


SCHOOLS: 


State  3oard  of  Education  may  apportion 
as  excess  school  moneys  one  half  of  the 
APPROPRIATIONS:  biennium  appropriation  made  by  the 

Legislature  for  school  purposes. 


June  1C,  1952 


- > 


Kr.  Huoert  ./heeler 
Commissioner  of  ducation 
Capitol  wilding 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  letter  at  ;umd  requcstln.,  an  official  opinion  of 
this  department,  which  reads  as  follows: 

"The  General  Assembly  has  appropriated 
to  the  puulic  schools  of  this  State 
$7  ,000,000  for  the  oiennium  period  un- 
pinning July  1,  1951  And  ending  June  30, 

1953*  Said  sun  using  in  addition  to  the 
amount  appropriated  for  the  sane  purpose 
for  s like  period  in  Section  2,260,  H.  • 

3,  an  act  of  the  (6th  General  ".seemoly. 

In  brief  this  appropristion  supplements 
the  one -third  ( one  al  Revenue  appropria- 
tion. I refer  you  to  Section  IO.360, 
page  50,  • . I4.96  (onniwua  bill).  This 

appropriation  has  now  been  approved  by 
the  Governor  and  the  money  is  available 
for  distribution  to  the  public  schools. 

"Durin  the  last  biennium  the  eneral 
1 3sonblv,  in  Soction  9*790,  paps  17# 

Ii,l . lj.3c,  appropriated  5,00.;, 000  for 
the  public  schools  which  was  in  addition 
to  the  regular  onc-thlrd  eneral  revenue. 

The  Apartment  of  ducation  requested  the 
Governor  to  release  one -half  of  tho  amount 
for  each  year  of  tho  biennium,  therefore 
2,500,000  was  districted  to  the  public 
schools  for  each  year  of  the  biennium 
period.  This  money  iras  distributed  to  the 
public  schools  on  tho  same  basis  as  the 
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dlstrioution  o.  oth  r school  funds  which 
was  required  in  the  a propria t ion  act. 

Last  biennium  the  General  \ssenbly  com- 
pleted the  appropriation  somewhat  earlier 
than  the  similar  appropriation  this  year, 
which  made  the  first  half  of  the  appropria- 
tion available  before  the  third  scheduled 
payment  period  of  the  regular  school  moneys 
was  completed.  Therefore,  the  supplementary 
appropriation  was  sent  out  to  the  school 
districts  along  with  one  of  the  regular 
scheduled  payments.  This  year,  because  of 
the  delay  in  completing  the  appropriation, 
the  money  was  not  available  until  after  the 
third  scheduled  payment  period  had  passed. 

"The  present  proolem  in  relation  to  the 
distribution  of  the  supplemental  appropria- 
tion is  the  establishment  of  a legal  basis 
for  sending  out  to  the  public  schools  this 
year  the  money  due  these  districts  after 
the  scheduled  payment  periods  have  passed. 

"Section  l6l.030,  RSMo  1949  provides  that 
the  State  ^oard  of  ;ducation  shall  annually, 
oefore  Au  ust  31»  apportion  the  public 
school  funds  for  the  benefit  of  the  public 
schools  in  the  manner  provided  by  law. 

Section  l6l.o4o  provides  that  on  or  before 
the  15th  day  of  December  each  year  the 
amount  of  the  puulic  school  funds  in  the 
State  Treasury  as  of  the  last  day  of  the 
preceding  November,  shall  be  apportioned 
to  each  and  every  school  district  as  pro- 
vided in  the  law.  Section  161.040  also 
provided  that  on  or  before  the  15th  day  of 
March  of  each  year,  the  public  school  fund 
in  the  State  Treasury  as  of  t'no  last  day  of 
the  preceding  February  shall  apportion 
school  moneys  again  to  the  districts  in  the 
State.  These  three  scheduled  periods  direct 
the  State  _oard  of  education  in  the  distri- 
bution of  puDllc  school  moneys  to  the  free 
puulic  schools  In  this  State. 

"The  appropriation  act.  Section  IO.36O,  page 
$0,  Jl.i.  496,  66th  General  Assembly,  Includes 
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’7,000,000  for  the  biennium  period  ( 3,500,000 
annually)  to  ue  apportioned  and  distributed 
for  the  support  of  free  public  schools  as  pro- 
vided in  the  laws  governing  the  regular  public 
school  moneys.  School  districts  in  this  State 
need  the  money  due  for  this  year  in  order  that 
they  may  complete  their  contracted  obligations 
with  teachers  and  make  adequate  budget  plans 
and  contract  with  teachers  for  the  ensuing 
year.  Many  inquiries  have  come  to  this  Depart 
ment  from  various  parts  of  the  State  asking 
when  it  will  be  possible  to  receive  money  due 
their  districts  from  the  supplementary  appro- 
priation. 

'’It  is  the  desire,  and  3oems  to  be  proper  for 
the  Department  of  education  to  make  a supple- 
mentary payment  to  schools  at  this  time  for 
one-half  of  the  biennium  appropriation, 
3,5>00,000,  in  order  that  schools  may  meet 
their  obligations  and  make  financial  plans 
for  the  ensuing  year.  All  data  is  now  avail- 
able for  making  the  distribution  exactly  as 
provided  by  law.  It  would  be  a simple  task 
to  make  the  supplemental  payment  to  schools. 
However,  since  the  three  scheduled  payment 
periods  directing  the  distribution  of  public 
school  moneys  have  passed  for  this  fiscal 
year,  we  desire  to  know  whether  it  would  be 
within  the  provisions  of  the  law  to  make  the 
diatr lout ion  of  the  delayed  appropriation 
at  this  time.  If  the  appropriation  had  be- 
come available  before  the  last  distribution 
period  there  would  have  been  no  legal  ques- 
tion involved. 

" The  law  governin  the  distribution  of  State 
School  Moneys  and  setting  up  scheduled  periods 
for  such  distribution  appear  to  be  directive 
rather  than  a mandatory  and  limited  schedule 
for  such  distribution.  The  three  indicated 
directive  schedules  for  the  apportionment  of 
School  oneys  are  carefully  followed  by  this 
Department  but  they  do  not  seem  to  be  so  re- 
stricted that  tills  Department  could  not  exer- 
cise the  power  of  distribution  of  school 
moneys  vary  in,  somewhat  from  the  schedule. 

The  law  contains  no  prohibition  which  would 
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males  null  or  void  any  varlationa  from  the 
schedules.  Certc-inly  no  injury  would  result 
from  a delayed  distrloutlon  of  School  loneys, 
out  rather  great  _ood  would  he  accomplished 
for  the  school  districts.)  Therefore  it 
appears  thut  the  law  directing  payment 
periods  of  State  School  Honeys  is  not  so 
limiting  that  it  would  prevent  some  varia- 
tions from  the  schedule.  It  would  appear 
that  the  purpose  of  the  General  Sssembly 
would  oe  accomplished  by  making  the  supple- 
mental distrloutlon  at  this  delayed  period. 

"I  shall  oe  L lad  to  have  your  advice  and 
official  opinion  in  erard  to  the  following 
question: 

”..ould  it  be  proper  and  In  substantial 
compliance  with  the  law  for  this  Department 
to  make  a supplementary  distrloutlon  of 
State  School  Moneys  at  this  time  amounting 
to  3*500,000,  which  is  one-half  of  the 
total  oienniun  appropriation  as  authorized 
by  the  General  assembly  in  .ection  10.3^0, 

H*a*  I4.96." 

It  is  our  further  understand  in,,  that  request  has  teen 
made  for  release  of  3*500,000,  or  one  half  of  the  total 
ulennium  appropriation,  as  provided  by  the  66th  General 
ase  ioly  in  Section  10.3&0  of  house  hill  ho.  V}6*  and  that 
said  request  has  been  approved,  said  distrloutlon,  if  made, 
would  be  for  the  period  from  July  1,  1951  to  June  30,  1952. 

fou  now  inquire  if  the  Department  of  ducatioa  can  make 
a supplemental  distribution  of  tills  additional  school  money 
Inasmuch  as  the  Inst  scheduled  apportionment  period  (March  15) 
for  apportioning  public  school  funds  is  passed. 

Section  IO.360,  supra,  which  provides  for  the  appropria- 
tion of  which  one  half  Is  now  desired  to  ue  apportioned  and 
distributed,  reads  as  follows: 

M There  is  hereby  appropriated  out  of  the 
State  Treasury,  c xrgeable  to  trie  Postwar 
Reserve  Fund,  the  sum  of  Seven  illion 
Dollars  (67*000,000.00),  to  ue  used  for 
the  support  of  free  public  schools;  said 
sum  to  be  apportioned  and  distriouted  for 
the  support  of  free  public  schools,  as 
provided  by  law,  for  the  period  beginning 
July  1,  1951  and  ending  June  30,  1953* 
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said  sun  being  in  addition  to  the  amount 
appropriated  for  the  same  purpose  for  like 
period  in  Section  2,2 60  of  House  Bill  No.  3* 
an  Act  of  the  66th  General  Assembly. " 

Proa  the  above  enactment  it  is  apparent  that  the  money 
appropriated  for  the  use  and  support  of  free  public  schools 
is  public  school  money  and  is  to  be  apportioned  and  distributed 
as  such. 

The  above  statute  provides  that  said  money  is  to  be  appor- 
tioned and  distributed  for  the  support  of  free  public  schools 
as  provided  by  law,  which  we  construe  to  mean  in  the  same  manner 
as  the  law  provides  for  the  apportionment  of  public  school  funds. 

In  this  connection  Section  l6l.0lj.0,  HS'io  1949 » provides  for 
the  manner  and  time  of  apportionment  and  distribution  of  public 
school  funds,  and,  in  part,  reads: 

M2.  The  state  board  of  education  la 
hereby  empowered,  and  it  shall  be  its 
duty,  on  or  before  the  thirty-first  day 
of  August  of  each  year,  to  apportion  the 
public  school  fund  of  the  state  as  follows: 

It  shall  calculate  an  equalization  quota, 
as  herein  defined,  for  each  and  every 
district  entitled  to  3uch  quota.  For  each 
and  every  district  not  entitled  to  an 
equalization  quota  it  shall  calculate  a 
teacher  quota  in  accordance  v/ith  the  basis 
provided  in  section  l6l.030,  and  an  attend- 
ance quota  in  accordance  with  the  oasis 
provided  in  section  161.030,  at  the  rate 
of  one  and  three-tenths  cents  a day.  It 
shall  apportion  to  each  and  every  district 
for  which  an  equalization  quota  was  calcu- 
lated the  amount  as  herein  provided,  and 
it  3hall  apportion  to  each  and  every  dis- 
trict not  receiving  an  equalization  quota 
the  teacher  and  attendance  quotas  as  above 
provided. 

”3*  On  or  before  the  fifteenth  day  of 
December  of  each  year,  it  shall  determine 
the  amount  of  the  public  school  funds  in 
the  3tate  treasury  as  of  the  last  day  of 
the  preceding  November,  and  from  this  amount 
it  shall  apportion  to  each,  and  every  district 
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for  which  an  equalization  quota  was  calcu- 
lated at  the  tine  of  the  apportionment  made 
on  or  before  the  thirty-first  day  of  August 
last  preceding,  the  remainder  of  such  quota, 
if  any  remainder  there  be.  It  3hall  also 
apportion  to  each  and  every  district  for 
which  teacher  and  attendance  quotas  were 
calculated  at  the  time  of  the  apportionment 
made  on  or  before  the  thirty-first  day  of 
August  last  preceding  the  remainder  of  such 
quotas,  if  any  remainder  there  be,  or  such 
part  of  such  remainder  as  the  funds  avail- 
able for  apportionment  will  permit;  and  on 
or  before  the  fifteenth  day  of  March  of  each 
year,  it  shall  determine  the  amount  of  the 
public  school  fund  in  the  state  treasury  as 
of  the  last  day  of  the  preceding  February, 
and  from  this  amount  it  shall  apportion  to 
each  and  every  district  for  which  an  equal- 
ization quota  was  calculated  at  the  time  of 
the  apportionment  made  on  or  before  the 
thirty-first  day  of  .ugust,  last  preceding, 
the  remainder  of  such  quota.  If  any  re- 
mainder there  be.  It  shall  also  apportion 
to  each  and  every  district  for  which  teacher 
and  attendance  quotas  were  calculated  at  the 
time  of  the  apportionment  made  on  or  before 
the  thirty -first  day  of  August  last  preceding 
the  remainder-  of  such  quotas,  if  any  remainder 
there  be,  or  such  part  of  such  remainder  as 
the  funds  available  for  apportionment  will 
permit;  «■  * » provided  further,  that  the  state 
coard  of  education  shall  at  the  time  of  making 
the  annual  apportionment , apportion  to  the 
various  districts  their  allotments  of  building, 
transportation  and  tuition  aid  as  provided 
by  law;  provided,  however,  in  the  event  there 
should  be  insufficient  funds  to  carry  out  the 
minimum  guarantee  of  seven  hundred  and  fifty 
dollars  for  each  elementary  teaching  unit  and 
one  thousand  dollars  for  each  high  school 
teaching  unit,  and  the  teacher  quota  and  the 
attendance  quota  of  one  and  three-tenths  cents 
for  such  districts  as  do  not  participate  in 
the  minimum  guarantee,  all  school  funds  to  be 
apportioned  by  virtue  of  the  provisions  of 
this  law  shall  be  apportioned  to  all  districts 
in  pro  rata  proportion,  paying  such  percentage 
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of  each  and  every  one  of  these  apportionments 
as  the  money  available  in  the  public  school 
fund  will  permit;  provided  further,  that  °fter 
all  apportionments  herein  provided  have  oeen 
paid  in  full,  the  state  board  of  education 
shall  make  an  additional  apportionment  to  each 
and  every  district  in  the  state  which  has 
levied  a tax  of  one  dollar  on  the  one  hundred 
dollars  assessed  valuation  for  school  dis- 
tricts formed  of  cities  and  towns,  and  also 
consolidated  and  enlarged  districts  in  which 
the  boards  of  education  may  levy  one  dollar 
on  the  one  hundred  dollars  assessed  valuation 
for  school  purposes  (teachers'  wages  and 
incidentals)  and  for  all  other  districts 
which  by  law  may  levy  sixty-five  cents  of 
the  one  hundred  dollars  assessed  valuation 
for  school  purposes,  and  to  which  an  equal- 
ization quota  or  teacher  and  attendance 
quota  apportionments  have  been  made  on  or 
before  the  thirty-first  day  of  August,  last 
preceding,  of  two  hundred  dollars  for  each 
elementary  teaching  unit  in  which  a teacher 
having  a state  certificate  is  employed; 
one  hundred  and  twenty-five  dollars  for 
each  such  unit  in  which  a teacher  having 
a first  grade  certificate  is  employed;  one 
hundred  dollars  for  each  unit  in  which  a 
teacher  havinv  a second  grade  certificate 
is  employed;  fifty  dollars  for  each  such 
unit  in  which  a teacher  having  a third  grad® 
certificate  is  employed  and  three  hundred 
dollars  per  hi?£i  school  teaching  unit;  and 
an  additional  attendance  apportionment  of 
one  and  six-tenths  cents  per  pupil  day  oased 
on  total  days  attendance  of  preceding  year 
to  each  and  every  such  district  to  which 
teacher  and  attendance  quotas  or  equaliza- 
tion quota  apportionments  have  been  made; 
provided  further,  tuat  any  school  district 
levying  less  than,  the  tax  rate  for  school 
purposes  as  provided  in  this  section  shall 
receive  that  per  cent  of  such  additional 
apportionments  as  the  tax  rate  levied  in 
said  district  is  of  the  tax  rates  as  defined 
in  this  section  for  making  the  additional 
apportionments. 
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"Ij..  In  th6  event  the  a lount  of  money  In  the 
public  3chool  fund  is  not  sufficient  to  pay 
these  quotas  in  full  the  state  board  of 
education  shall  pay  such  percentage  of  both 
the  teaching  unit  and  the  attendance  quotas 
as  the  amount  in  the  public  school  fund  will 
permit;  provided  further,  that  after  all 
apportionments  herein  provided  have  been 
paid  In  full  the  statq^board  of  education 
shall  apportion  any  excess  remaining  In  the 
school  fund  e qually  among  all  of  the  cETs-  “ 
trick's  of  the  stale  in  proportTon  to  the 
number  oT  teaching  units  in  each  district 
as  reported  to  the  state  board  of  education 
for  the  preceding  year;  * * 

(hmphasis  ours.) 

The  above  statute,  as  quoted,  generally  provides  for  a 
basic  apportionment  to  be  made  on  or  before  August  31  of  each 
year.  Such  would  also  be  the  first  apportionment  to  be  made 
in  the  fiscal  year  of  July  1 to  June  30.  At  such  time  an 
equalization  quota  and  a teacher  and  attendance  quota  are 
calculated.  The  statute  then  provides  for  an  a :portionnent 
on  or  oefore  December  15  of  each  year,  and  on  or  before 
arch  15  of  each  year,  of  the  remainder  of  the  equalization 
quota  and  teacher  and  attendance  quota  as  calculated  at  the 
time  the  basic  apportionment  was  made  on  or  before  August  31* 

The  statute  further  provides  for  an  additional  apportion 
nent  to  school  districts  after  the  apportionments  for  equal- 
ization quotaB  and  teacher  and  attendance  quotas  have  been 
paid  in  full. 

paragraph  1^.  of  the  statute  then  provides  that,  after  all 
of  the  apportionments  provided  for  have  oeen  paid  in  full,  if 
there  is  still  an  excess  of  school  moneys  remaining  It  shall 
De  apportioned  by  the  State  Joard  of  education  equally  among 
all  the  school  districts  of  the  state  In  proportion  to  the 
number  of  teaching  units  In  each  district  as  reported  to  the 
State  Board  for  the  preceding  year. 

„ith  regard  to  the  apportionment  of  the  excess  school 
moneys,  it  does  not  appear  that  any  specific  tin©  is  stated 
when  such  apportionment  is  to  be  made,  and  therefore  it  would 
seem  that  said  apportionment  could  be  made  any  time  after  the 
specific  apportionments  provided  for  in  the  statute  were  made 
and  distributed. 
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a supplemental  inform® tion  to  your  opinion  request  you 
have  informed  ua  th&t  all  apport ionaents  specifically  provided 
in  Section  l6l.Qlj.O,  supra,  ha/e  been  paid  in  full.  Conse- 
quently it  is  our  thou£ht  that  the  3,500,000  allocated  for 
distribution  for  the  period  from  July  1,  1951  to  June  30,  19 52, 
which  would  oe  one  half  of  the  aporopriation  provided  for  by 
Section  10.3&0  of  House  Bill  to.  [4.96,  would  be  excess  school 
moneys  which  could  presently  be  apportioned  and  distributed 
in  the  manner  provided  by  Section  l6l.0lj.0f  pertaining  to  the 
apportionment  of  excess  school  moneys. 


Cb?{CLU3IQH 

It  is  therefore  the  opinion  of  this  department  that  the 
State  oard  of  nducation  can  presently  make  an  apportionment 
and  distribution  of  state  school  moneys  allocated  for  distri- 
bution amounting  to  3,500,000,  which  is  one  half  of  the  total 
biennium  appropriation  provided  for  by  Section  10.3&0  of  House 
.jlll  Ho.  49^ , enacted  by  the  66th  General  Assembly. 


Respectfully  submitted. 


RICHARD  F.  THOMPSON 
Assistant  attorney  General 


APPROVED: 


Attorney  General 
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TIMBER:  Record  as  to  the  section,  township  and  ranse  on 

RECORDS  KEPT  which  timber  grew  is  sufficient. 

BY  PURCHASER: 


January  11,  1952 

/-  / Y -rv 


Honorable  Honer  P.  Williams 
Prosecuting  Attorney 
3ollin  ger  County 
Marble  Hill,  Missouri 

Dear  Sir: 

V.e  are  in  receipt  of  your  recent  letter  requesting  an  opinion 
of  this  department.  Your  letter  is  as  follows: 

" With  reference  to  Section  p6O.l4.9O  of  the  RS 

of  Mo.  19U-9 • some  of  the  purchasers  of  timber 

who  are  required  to  keep  a record  of  the  person 

from  whom  they  buy  the  timber,  etc.  as  set  out 

in  said  section  only  require  the  party  selling  r 

them  the  timber  to  give  the  section,  Township 

and  Range,  but  do  not  require  the  seller  to  give 

the  subdivisions  of  the  section,  from  which  they 

claim  the  timber  comes. 

"We  do  have  some  people  who  are  suspicioned  of 
stealing  timber  especially  from  non-residents, 
and  it  would  seem  that  a seller  would  be  able 
to  give  the  subdivisions  of  the  section  from 
which  he  claims  the  timber  comes,  as  his  deed 
would  show,  or  if  he  had  purchased  same  hi3 
timber  deed,  or  contract  should  show,  but  the 
purchasers  have  the  idea  that  under  this  section 
they  only  have  to  get  information  as  to  the  town- 
ship, Section  and  Range,  so  far  as  the  description 
is  concerned. 

"Do  you  think  that  is  a sufficient  compliance,  or 
do  you  think  they  should  also  be  furnished  with 
the  legal  subdivisions  of  the  section  from  which 
said  timber  comes?" 

Paragraph  2 of  Section  560.l4.9O,  RSMo  19^4-9 * which  paragraph 
constitutes  the  portion  of  said  section  pertinent  to  your  inouiry 
is  as  follows: 
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"Every  person,  firm,  partnership,  or  corporation 
ongaged  in  buying  any  railroad  ties,  staves, 
stavebolts  or  other  manufactured  timber  products 
or  any  trees  or  parts  thereof  for  manufacture 
into  timber  products,  shall  keep  a record  of 
every  such  purchase  and  said  record  shall  be 
kept  in  a place  where  such  property  is  delivered  to 
the  purchaser#  Said  record  shall  contain  the 
name  of  the  person  or  persons  from  whom  such 
property  was  purchased,  the  amount  thereof,  the 
date  of  purchase  and  the  legal  description  of  the 
section,  township  and  range  of  the  county  from 
which  such  timber  was  cut  and  taken,  which  infor- 
mation shall  be  obtained  from  the  person  or  persons 
selling  such  property  and  be  kept  open  for  public 
inspection  during  business  hours,  and  any  person, 
firm,  partnership  or  corporation,  failing  so  to  do 
shall  be  guilty  of  a misdemeanor." 

The  substance  of  your  incruiry  is  whether  or  not  the  keeping 
of  the  record  of  the  section,  township  and  range  from  which  the 
timber  purchased  is  taken  rather  than  the  keeping  of  the  record 
of  the  subdivisions  of  said  section,  constitute  compliance  with 
the  following  portion  of  the  section  above  quoted:  "Said  record 
3hall  contain  the  name  of  the  person  or  persons  from  whom  such 
property  was  purchased  * * * and  the  legal  description  of  the 
section,  township  and  range  of  the  county  from  which  such  timber 
was  cut  and  taken  which  information  shall  be  obtained  from  the 
person  or  persons  selling  such  property  *■  # 

We  are  of  the  opinion  that  since  the  statute  mentions  the 
legal  description  of  the  section,  township  and  range  specifically 
and  does  not  mention  the  legal  description  of  any  subdivision  of 
the  section  it  is  not  possible  to  construe  the  statute  as  requiring 
the  purchaser  of  the  kinds  of  timber  specified  in  the  statute  to 
obtain  from  the  seller  of  the  timber  a description  of  a subdivision 
of  a section. 

fte  call  attention  to  the  fact  that  the  section  provides  that 
a violation  thereof  is  a misdemeanor  and  we  suggest  the  fact  that 
penal  statutes  must  be  strictly  construed.  In  the  case  of  State 
v.  Bartley,  301}.  Mo.  %B,  l.c.  6 2,  the  opinion  of  the  court  contained 
the  following  language : 

"*  * * Criminal  statutes  are  to  be  construed 
strictly;  liberally  in  favor  of  the  defendant 
and  strictly  against  the  State,  both  as  to  the 
charge  and  the  proof.  * * * ** 
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We  are  of  the  opinion  that  a strict  construction  of  the  above 
quoted  provision  of  the  statute  precludes  the  idea  that  the  statute 
requires  any  land  description  beyond  the  mention  of  the  section, 
township,  range  and  county  from  which  the  timber  is  removed. 


CONCLUSION 

We  are  accordingly  of  the  opinion  that  the  keeping  of  the 
record  by  the  purchaser  of  the  timber  on  information  furnished 
by  the  seller  as  to  the  section,  township  and  range  and  county 
from  which  the  timber  was  taken,  constitutes  compliance  with 
Section  560.ii.90,  RS'to  19^4-9#  £nd  that  reference  to  the  subdivision 
of  the  section  from  which  the  timber  was  taken  is  unnecessary. 


Respectfully  submitted. 


APPROVED: 
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Attorney  General 
SMWtmw 


SAMUEL  M.  'WATSON 

Assistant  Attorney  General 


) Officer#  whose  residence  is  five  or  more  miles 
OPFICERS:  ) from  point  where  he  serves  as  a witness  is  entitled 

) to  receive  witness  fees* 


January  lo,  19.92 


Honorable  Arnold  J,  Willmann 
Coroner 

St.  Louis  County 
■>01  Brentwood  Boulevard 
Clayton  5>,  Missouri 

Dear  Sir  s 

Your  request  for  an  opinion  of  this  office  concern- 
ing officers*  witness  fees  at  a coroner's  inquest  has 
been  received  and  is  as  follows: 

"Stanley  Walla eh,  the  Prosecuting 
Attorney  in  St.  Louis  County, 
recently  advised  me  that  he  had 
received  an  opinion  from  you  con- 
cerning the  right  of  attorneys  to 
cross  examine  witnesses  at  an 
inquest.  Will  you  please  forward 
a copy  of  that  opinion  to  me. 

"A  number  of  police  officers 
attending  inquests  have  requested 
payment  of  witness  fees  to  them 
under  Section  £50.160,  RS  Mo.  194-9* 

Those  who  have  requested  this  fee 
live  more  than  5 miles  from  the 
nlace  where  the  inquests  are  held. 

I have  continued  to  reihse  to  pay 
these  officers  under  the  theory 
that  the  above  section  prohibits 
any  police  officer  from  receiving 
a witness  fee  when  he  testifies 
to  matters  concerning  investiga- 
tions mad©  in  his  routine  duties 
as  a police  officer.  Please 
advise  me  if  I am  correct  in 
refusing  to  pay  these  officers 
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even  though  they  live  5 miles 
from  the  place  of  the  inquests,” 


We  are  enclosing  herewith  copy  of  opinion  dated 
October  8,  1951*  given  to  Honorable  Philip  A.  Grimes, 
Prosecuting  Attorney  of  Poone  County,  Missouri, 
relating  to  cross  examination  of  witnesses  at  coroner 
inquests  in  accord  with  your  request.  Our  files 
indicate  that  a copy  of  this  opinion  has  heretofore 
been  sent  you.  However,  I am  at  present  unable  to 
verify  this  conclusion. 

In  reply  to  the  second  paragraph  of  your  letter 
relating  to  witness  fees  of  police  officers  attending 
coroner* s inquests  we  refer  you  to  Section  550,l60, 
RSMo  19^9*  which  is  as  follows: 


"No  officer,  appointee  or  employee 
holding  a state,  county,  townsh  p 
or  municipal  office,  including 
police  officers  and  policemen,  either 
by  election  or  appointment,  shall 
claim,  be  allowed  or  receive  any  fee 
or  compensation  as  a witness  for 
testifying  before  a coroner* s inquest, 
grand  Jury,  or  in  any  criminal  cases. 
All  officers,  appointees  and  employees 
as  aforesaid,  shall  be  compelled  to 
attend  the  trial  of  all  criminal  cases, 
coroner* s inquests  and  grand  juries, 
when  legally  subpoenaed;  provided, 
that  the  provisions  of  this  section 
shall  not  aoply  to  any  officer  who  is 
a witness  in  any  case  where  the 
residence  of  such  officer  is  five 
miles  from  the  place  where  the  trial 
or  coroner »s  inquest  is  held,  or  where 
the  grand  Jury  is  in  session," 
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The  provisions  of  the  above  statute  do  not  aoply 
to  police  officers  and  policemen,  nor  to  other  officers 
serving  as  witnesses  before  a coroner* s inquest,  grand 
Jury,  or  in  any  criminal  case  if  such  officers  reside 
five  miles  or  more  from  the  place  where  the  trial  or 
coroner's  inquest  is  held  or  where  the  grand  Jury  is  in 
session.  If  such  officer* s residence  is  five  or  more 
miles  from  the  place  where  he  testifies  before  a coroner's 
inquest,  grand  jury  or  any  criminal  case,  he  is  unques- 
tionably entitled  to  receive  his  statutory  witness  fees. 

We  are  enclosing  herewith  an  opinion  of  this  office 
given  to  Honorable  Arkley  Priese,  Prosecuting  Attorney 
of  Dade  County,  Missouri,  dated  May  9*  1939*  which  deals 
with  the  question  as  to  whether  or  not  a state  highway 
patrolman  who  resides  five  or  more  miles  from  the  place 
of  trial  is  entitled  to  receive  witness  fees.  e are  of 
the  opinion  that  the  same  reasoning  would  apply  to  police 
officers  testifying  at  a coroner's  inquest. 

CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  office  that  a 
police  officer  whose  residence  Is  five  miles  or  more  from 
the  point  where  he  serves  as  a witness  before  a coroner's 
Inquest,  grand  Jury,  or  In  any  criminal  case.  Is  entitled 
to  receive  his  statutory  fees  as  such  witness. 


Respectfully  submitted. 


APPROVED: 


GROVER  C.  HUSTON 

As s is  Sant  Attorney  General 


J.  E . H'-tM 

Attorney  General 


GCH/fh 


Enclosures 


ELECTION  JUDGES: 
CANDIDATES  FOR  OFFICE: 


A candidate  for  office  cannot  serve 
as  an  election  judge  at  the  election 
in  which  he  is  a candidate* 
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October  27*  1952 


/O-  3-7 -'f  V' 


Mr.  Homer  P*  Williams 
Prosecuting  Attorney 
Lollinger  County 
Marble  Hill*  Missouri 

Dear  Mr*  Williams  j 

We  have  given  careful  consideration  to  your  request  for 
an  opinion,  which  request  is  as  follows : 

"I  would  like  your  opinion  on  the 
following  questions  relating  to  the 
general  election  laws  of  the  state, 
as  follows  : 

”1.  May  a candidate  for  county  office 
act  as  an  election  Judge  at  the  general  x 
election,  at  the  general  election  at 
which  he  is  a candidate  in  the  county? 

"2.  M ay  a candidate  for  county  office, 
who  is  also  a notary,  legally,  take  the 
acknowledgements  of  siok  absentee  voters 
who  are  voting  absentee  ballots,  in 
connection  with  the  affidavit  which  they 
make  in  connection  therewith,  said 
votes  being  residents  of  and  voters  of 
the  county  in  which  said  notary  is  a 
candidate  for  oounty  office?"' 

Your  second  question  is  answered  in  the  affirmative*  In 
support  of  this  conclusion  we  herewith  enclose  a copy  of  an 
offioial  opinion  of  this  office  written  in  1950  for  Ralph  D* 
Kevins,  Prosecuting  Attorney  of  Hickory  County*  Missouri. 

Your  first  question  is  related  to  Section  111*310*  RSMo  19^9* 
which  is  as  follows  i 
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"No  person  shall  be  qualified  to  act 
as  a*  judge  or  clerk  of  any  election 
unless  he  shall  be  legally  entitled 
to  vote  at  ouch  election,  and  shall 
moreover  be  able  to  read  and  write." 

This  statute  prescribes  certain  qualifications  for  judges 
and  clerks  of  elections  in  all  counties  below  the  first  class. 

But  it  doe 8 not  undertake  to  enumerate  all  of  the  requirements 
contained  in  the  law.  A candidate  for  office  is  not  dis- 
qualified by  the  contents  of  this  statute.  But  there  is  a well- 
known  rule  under  the  common  law  which  holds  that  a public  officer 
must  not  perform  duties  or  functions  in  matters  in  which  he  may 
hold  an  interest.  Any  such  practice  is  said  to  be  against 
public  policy. 

This  principle  is  stated  in  67  C.J.S.  111}.,  as  follows: 

"Public  officers  are  not  permitted  to  place 
themselves  in  a position  in  which  personal 
interest  may  come  into  conflict  with  the  duty 
which  they  owe  to  the  public ." 

The  Supreme  Court  of  Missouri  has  sustained  this  doctrine 
in  numerous  cases.  In  Wltoer  v.  Nichols,  320  Mo.  665,  l.c.  671, 
the  court  said : 

"Nichols  a 8 a member  of  the  Board  of 
Directors  owed  the  School  District  an 
undivided  loyalty  in  the  transaction  of 
its  business  and  in  the  protection  of 
it 8 interest;  this  duty  he  could  not 
properly  discharge  in  a matter  in  which 
his  own  personal  interests  were  involved. 

The  principle  is  so  well  settled  that  we 
do  not  deem  it  necessary  to  cite  author- 
ities." 

This  principle  was  also  Invoked  by  the  Supreme  Court  in 
the  matter  of  arbitration  in  the  case  of  Schwartzman  v.  Fire 
Insurance  Company,  313  Mo.  1089.  In  the  course  of  that  opinion, 
l.c.  IO96,  the  court  said: 

"Even  though  the  evidence  tends  to 
establish  that  no  conscious  or  actual 
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bias,  prejudice,  influence  or  fraud 
was  disclosed  on  the  part  of  the  umpire, 
yet  public  policy  and  an  unconscious 
predilection  to  favor  one's  interest 
renders  an  arbitrator,  directly  or 
indirectly  interested  in  the  result 
of  the  arbitration,  partial,  incompetent 
and  disqualified.  It  is  evident  from 
what  we  have  said  that  the  appraisal 
was  void  and  of  no  effect,  thus  obviating 
the  necessity  of  considering  the  compe- 
tency of  defendant's  appraiser." 

An  election  Judge  is  a public  officer  whose  duties  constrain 
him  to  expend  his  best  efforts  to  promote  a fair  and  impartial 
election.  This  he  can  not  do  if  he  has  a personal  interest  in 
the  contest,  and  any  candidate  for  office  is  certainly  Interested 
in  the  outcome  of  the  election.  To  permit  a candidate  to  serve 
would  be  inconsistent  and  contrary  to  public  policy  in  the  same 
sense,  but  not  the  same  degree,  as  to  permit  a party  to  a 
lawsuit  to  serve  on  the  jury  in  his  case. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a candidate  for  a 
county  office  cannot  legally  serve  as  an  election  judge  at  the 
general  election  in  the  county  in  which  lie  is  a candidate. 


Respectfully  submitted. 


B.  A.  TAYLOR 

Assistant  Attorney  General 


APPROVED: 


J.  E.  lAiLuR 
Attorney  General 


Enclosure 


COUNTY  COURTS:  Two  judges  constituting  a quorum  Tor  doing 

ADJOURNED  TERMS:  business  under  Soctlon  49*070  RSMo  1949*  *nay 

legally  call  an  adjourned  term  of  county  court 
on  Saturday  following  adjournment  of  regular 
term  the  previous  day,  under  authority  of  Section 
49*200  RSMo  1949* 


Honorable  Thomas  (*•  Woolsey 
Prosecuting  Attorney  of  Morgan  County 
Versailles,  Missouri 

Dear  Sir : 

Your  reoent  request  for  a legal  opinion  of  this  department 
has  been  received,  and  reads  in  part  as  follows: 

"I  would  appreciate  your  office  furnish- 
ing me  an  opinion  in  response  to  the 
following  question: 

"Can  two  judges  of  the  County  Court  call 
and  hold  a legal  session  of  the  County 
Court,  on  a Saturday,  when  they  have  ad- 
journed from  a Friday  to  the  following 
Monday?" 

Section  49*010,  RSMo  1949#  provides  the  number  of  judges 
that  shall  compose  the  county  court,  and  reads  as  follows: 

"The  county  court  shall  be  composed  of  three 
manbers,  to  be  styled  judges  of  the  county 
court,  and  each  county  shall  be  districted 
by  the  county  court  thereof  into  two  districts, 
of  contiguous  territory,  as  near  equal  In 
population  as  practicable,  without  dividing 
municipal  townships." 

Section  49*070,  RSMo  1949#  provides  that  a majority  of  the 
manbers  of  the  county  court  shall  constitute  a quorum  to  do 
bualneas,  and  reads  as  follows: 

"A  majority  of  the  Judges  of  the  county 
court  shall  constitute  a quorum  to  do 
business:  a single  member  may  adjourn  from 
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day  to  day*  and  require  the  attendance  of 
those  absent*  and  when  but  two  Judges  are  sitting 
and  they  shall  disagree  in  any  matter  sub- 
mitted to  them*  the  decision  of  the  presiding 
judge  at  the  time  being*  to  be  designated  by 
the  clerk  of  such  court*  shall  stand  as  the 
judgment  of  the  court* " 

Section  lj.9*170*  RS*' o states  the  number  of  terms  and 

when  they  shall  be  held*  and  reads  as  follows: 

"Four  terms  of  the  county  court  shall  be 
held  in  each  county  annually*  at  the  place 
of  holding  courts  therein*  commencing  on 
the  first  Mondays  in  February*  May*  August 
and  November*  The  county  courts  may  alter 
the  times  for  holding  their  stated  terms* 
giving  notice  thereof  in  such  maimer  as 
to  them  shall  soem  expedient;  provided* 
that  in  counties  now  containing  or  that 
may  nereafter  contain  seventy-five  thousand 
or  more  Inhabitants*  and  where  county  courts 
are  now  or  may  hereafter  be  held  at  more 
places  than  one  and  at  other  places  than 
the  county  seat*  the  terms  of  said  court 
shall  be  held  monthly  and  alternately  at  the 
county  seat  and  such  other  place  as  may  bs 
provided  far  the  holding  of  such  court* 
and  each  monthly  term  shall  commence  on  the 
first  Monday  in  each  month* " 

From  the  last  federal  census  it  appears  that  your  county  of 
Morgan  had  a population  of  10*108*  and  that  the  latter  portion 
of  3ection  A4.9 • 170,  providing  for  the  holding  of  county  court 
in  counties  of  seventy -five  thousand  or  more  inhabitants*  where 
court  is  held  at  more  than  one  place  in  the  county  has  no 
application  to  the  inquiry  in  the  opinion  request*  You  have  not 
stated  that  your  county  court  has  changed  the  time  for  hold- 
ing regular  terms  from  those  provided  by  the  statute*  and  it  is 
assumed  that  such  regular  terms  are  held  four  times  annually* 
each  commencing  on  the  first  Mondays  in  February,  May*  August 
and  If  oven  be  r. 

It  is  further  assumed  that  a quorum  of  the  members  of  your 
county  court  were  present  at  some  regilar  term  of  court  when 
court  was  adjourned  from  one  Friday  until  the  following  Monday, 
and  that  on  Saturday*  following  the  Friday  cf  adjournment  two 
Judges  called  an  adjourned  session*  and  your  inquiry  is  whether 
these  two  judges  might  legally  call  the  adjourned  session* 
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Section  i4.9*200,  RSMo  19^9 » authorizes  the  county  court  to 
hold  adjourned  terms,  and  reads  as  follows r 

"Each  county  court  may  hold  adjourned 
terms  whenever  it  may  become  necessary 
for  the  transaction  of  its  business*” 

In  commenting  upon  the  power  of  the  county  court  to  call 
special  and  adjourned  terms  of  court  under  the  provisions  of  the 
statutes  of  1899*  (and  which  arc  substantially  the  same  as  those 
of  I9I4.9 • quoted  above)  in  the  case  of  State  ex  rel.  v.  Mitchell, 
127  Mo*  App*  li55#  the  St*  Louis  Court  of  Appeals  said  at  l*c* 
1+592 


"*  * ^Section  1783#  Revised  Statutes 
1899,  so  far  as  pertinent  here,  provides 
that  four  terras  of  the  county  court  snail 
be  held  in  each  county  annually,  commencing 
on  the  first  Monday  of  February,  May,  August 
and  November*  Section  1787  provides  for 
adjourned  terras  whenever  it  nay  become 
necessary  for  the  transaction  of  the  oounty 
business,  and  these  adjourned  terms  are  of 
course  continuations  and  parcel  of  the  reg- 
ular terra*  (Trammel  v*  Railway,  101  Mo*  136, 

13  S.W*  505« ) Section  1785  provides:  'The 
president  or  any  two  Judges  of  the  county 
court  may  order  a special  term  whenever  the 
business  and  interest  of  the  county  may  require 
it*'  Section  1786  provides  for  notice  of  suoh 
term*.  It  clearly  appears  from  these  several 
statutory  provisions,  the  Legislature  intended 
to  authorize  a term  of  the  county  court  of 
some  character,  either  regular,  adjourned  or 
special,  as  expressed  in  the  statutes, 

'whenever1  the  business  or  interests  of  the  oounty 
seem  to  require  it*  Now  it  is  and  has  long  been 
the  custom  of  usage  of  these  courts  in  many  of 
the  counties  of  the  state  at  least,  to  meet  the 
first  Monday  in  every  month  of  the  year;  that  is 
to  say,  to  adjourn  the  May  term  to  the  first 
Monday  in  June,  and  in  June  to  adjourn  to  the  first 
Monday  in  July;  and  so  with  each  succeeding 
term,  preparatory  to  disposing  of  such  matters 
as  may  properly  cone  before  the  court*  The 
Legislature  certainly  manifested  its  concern 
in  this  connection  by  specially  providing  the 
adjourned  terms  wnen  in  truth  and  in  fact,  the 
power  to  adjourn  from  time  to  time  and  to  hold 
adj  oumed  terras  was  inherent  in  the  court 
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without  the  aid  and  wholly  irrespective  of  the 
statute*  (Higgins  Ransdall,  13  Mo*  205-208.) 

However,  that  may  be,  the  section  manifests  the 
concern  of  the  Legislature  in  rr  oviding  for 
frequent  and  convenient  terms  of  court,  to  the 
end  that  the  business  in  which  the  county  is 
interested,  be  not  negleeted*  * * ■»" 

Also  in  the  case  of  State  ex  rel*  v.  Mash,  83  Mo*  App*  509* 
a eounty  court  adjourned  on  the  sixth  to  the  twelfth  day  of  March, 
1900,  and  on  the  seventh  day  of  the  same  month  it  met  and  con- 
sidered certain  matters,  the  Kansas  City  Court  of  Appeals 
held  that  such  county  court  was  lawfully  in  session  on  the 
seventh  day  of  March  and  that  the  order  made  by  the  court  on 
that  day  was  a valid  order*  The  court  said  at  l*c*  512  of  said 
opinion: 

nIt  is  stated  in  the  return  of  the  respondent 
that  the  said  county  court  adjourned  on  the 
sixth  day  of  March,  1900,  to  the  twelfth  day 
of  said  month,  and  that  on  the  seventh  day 
of  said  month  it  met  and  made  said  order* 

"The  only  question  raised  by  the  pleadings  is 
whether  or  not  the  action  of  the  county  court 
when  it  met  in  session  on  the  seventh  day  of 
March  1900,  and  made  the  order  in  question  was 
valid*  That  the  said  court  was  lawfully  in 
session  when  it  made  said  order  seems  well 
established  in  this  and  pther  states*  Cole 
Co*  v*  Dallmeyer,  101  Mo*  66;  State  ex  rel*  v* 

Railway,  101  Mo*  136;  Green  v.  Morse,  77  N*W* 

Rep*  925*  Bowen  v*  Stewart,  26  N*E*  Rep*  168; 

Wharton  v*  Sims,  88  Ga*  617 ; The  Canary,  22 
Fed*  Rep*  536;  Eastman  v*  Concord,  6I4.  M*H*  263*" 

From  the  statutes,  and  court  opinions  quoted  above,  it 
appears  that  the  Legislature  has  granted  each  county  court  of  the 
various  counties  of  the  state  toe  power  to  hold  adjourned  terms 
of  court  whenever  necessary  for  the  transaction  of  its  business* 

It  further  appears,  that  under  such  authorities,  each  county 
court  has  oeen  granted  the  power  to  determine  when  it  shall  be 
necessary  for  it  to  hold  an  adjourned  term  or  terms  for  the 
transaction  of  its  business* 

Since  Section  I4.9070,  provides  that  a majority  of  the  members 
of  the  court  shall  constitute  a quorum  to  do  business;  the 
calling  of  an  adjourned  term  of  your  county  court  by  two  of  the 
judges  on  a Saturday,  following  the  Friday  on  toich  the  regular 
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term  of  said  court  was  adjourned  to  the  following  Monday  was 
legally  and  properly  called. 


CONCLUSION 


It  Is  therefore  the  opinion  of  this  department  that  two 
Judges*  constituting  a quorum  of  the  members  of  a county 
court  for  the  purpose  of  doing  business*  under  the  provisions 
of  Section  49*070*  Ho  iO  19^49*  may  legally  call  an  adjourned 
term  of  court  under  the  provisions  of  Section  49*200,  RSMo 
1949*  whenever*  in  the  opinion  of  said  Judges*  the  adjourned 
term  is  necessary  for  the  transaction  of  the  court's  business* 
and  th  t the  calling  of  an  adjourned  term  by  two  Judges  on  the 
Saturday  following  the  adjournment  of  the  regular  term  the 
previous  day  was  legally  and  properly  called. 


Respectfully  submitted. 


PaUL  N.  CHITWOOD 
Assistant  Attorney  General 


APPROVED: 


Attorney  General 
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